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PREFACE. 


This^  the  third  volume  of  the  Commission's  decisions,  covers  the 
year  July  1,  1920,  to  June  30,  1921,  inclusive.  The  widening  range 
of  the  subjects  covered  should  make  the  publication  valuable  to 
those  interested  in  the  development  of  the  law  in  relation  to  unfair 
competition  and  kindred  subjects.  The  plan  adopted  in  the  pre- 
ceding volume  of  publishing  the  text  of  the  acts  administered  by  the 
commission  with  annotations  has  been  continued. 

This  volume,  including  the  annotations  to  the  acts  referred  to, 
has  been  prepared  and  edited  by  Bichard  S.  Ely,  of  the  Commis- 
sion's staff. 

nx 
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Huston  Thompson,  Chairman, 

Took  oath  of  office  January'  17,  1919,  and  September  26,  1919.* 
Nelson  B.  Gaskill,  Vice  Chaimian. 

Took  oath  of  office  January  31,  1920. 
troHN  Garland  Pollabd. 

Took  ojTth  of  office  March  10,  1920. 

\  ICTOB  MURDOCK. 

Took  oath  of  office  September  4,  1917,  and  October  4,  1918.* 
John  F.  Nugent. 

Took  oath  of  office  January  15,  1921. 
J.  P.  YoDEB,  Secretary, 

Took  oath  of  office  April  1,  1919. 


During  the  period  July  1,  1920,  to  June  30,  1921,  there  also  served  as  a  com- 
missioner— 

William  B.  Colveb. 

Took  oath  of  office  March  21,  1917.    Term  expired  September  25,  1920. 

•  Second  term. 
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FEDERAL  TRADE  COMMISSION 

V. 

AMERICAN  HOSIERY  COMPANY. 

OOMFLAIKT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CX)NGRE88  APFHOVED  SEFTBMBER   26,   1914. 

Docket  418.— August  10,  1920. 

STLLABtrS. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  underwear,  shirts, 
and  other  wearing  apparel,  branded,  labeled,  advertised,  and  sold  certain 
lines  of  underwear  and  shirts,  composed  only  partly  of  wool,  as  **  Merino,'* 
"Super-cashmere,"  "Extra  super-merino,'*  and  "Merino  shirts,"  with  a 
tendency  thereby  to  mislead  the  public  and  injure  competitors : 

Held,  That  such  branding,  labeling,  advertising,  and  sales,  under  the  circum- 
stances set  forth,  constituted  an  unfair  method  of  competiticHi. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  invesstigation  made  by  it  that  the  American  Hosiery  Co., 
hereinafter  referred  to  as  the  respondent,  has  been  and  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,'^  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  re- 
spect, on  information  and  belief,  as  follows : 

Pabagraph  1.  That  the  respondent,  American  Hosiery  Co.,  ia  a 
corporation  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Connecticut,  having  its  principal 
office  and  place  of  business  in  the  city  of  New  Britain,  in  said  State, 
and  is  now  and  for  more  than  two  years  last  past  has  been  engaged 
in  the  manufacture  and  sale  of  underwear  in  and  among  the  various 
States  of  the  United  States  and  the  District  of  Columbia,  in  direct 
competition  with  other  persons,  copartnerships,  and  corporations 
similarly  engaged. 

Pak.  2.  That  the  respondent,  in  the  conduct  of  its  business  pur- 
chases and  enters  into  contracts  for  the  purchase  of  the  necessary 
3  F.  T.  c.  1 
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component  materials  needed  therefor  in  the  different  States  of  the 
United  States,  transporting  the  same  through  other  States  of  the 
United  States  in  and  to  said  city  of  New  Britain,  where  they  are 
made  and  manufactured  into  the  finished  products  and  sold  and 
shipped  to  purchasers  thereof;  that  after  such  products  are  so  manu- 
factured they  are  continuously  moved  to,  from,  and  among  the  other 
States  of  the  United  States  and  the  District  of  Columbia,  and  there 
is  continuously  and  has  been  at  all  times  hereinafter  mentioned 
a  constant  current  of  trade  in  commerce  in  said  underwear  between 
and  among  the  various  States  of  the  United  States,  and  especially 
to  and  through  the  city  of  New  Britain,  State  of  Connecticut,  and 
therefrom  to  and  through  the  other  States  of  the  United  States  and 
the  District  of  Columbia. 

Par.  3.  That  for  more  than  two  years  last  past  the  respondent, 
with  the  effect  of  stifling  and  suppressing  competition  in  the  manu* 
facture  and  sale  of  underwear  in  interstate  commerce,  has  in  the 
conduct  of  its  business  labeled,  advertised,  and  branded  certain  lines 
of  underwear,  manufactured  by  it  and  composed  but  partly  of  wool, 
as  "  Merino,"  "  Super-cashmere,"  "  Extra  super-merino,"  "  Merino 
shirts";  that  such  advertisements,  brands,  and  labels  are  false  and 
misleading  and  calculated  and  designed  to  and  do  deceive  the  trade 
and  general  public  into  the  belief  that  such  underwear  is  manu- 
factured and  composed  wholly  of  wool. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

(Amended.) 

The  Federal  Ti'ade  Commission  having  reason  to  believe  that  the 
above-named  respondent,  American  Hosiery  Co.,  has  been  for  more 
than  one  year  last  past  using  unfair  methods  of  competition  in  inter- 
state commerce  in  violation  of  the  provisions  of  section  5  of  an  act 
of  Congress  approved  September  26,  1914,  entitled  "An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  that  a  proceeding  by  it  in  that  respect  would 
be  to  the  interest  of  the  public  and  fully  stating  its  charges  in  that 
respect;  and  the  respondent  having  entered  its  appearance  by  its 
attorneys,  duly  authorized  and  empowered  to  act  in  the  premises, 
and  having  filed  its  answer  admitting  that  certain  of  the  matters 
and  things  alleged  in  the  said  complaint  are  true  in  the  manner  and 
form  therein  set  forth,  and  denying  others  therein  contained,  and 
thereafter  having  made  and  executed  an  agreed  statement  of  facts 
which  has  been  heretofore  filed,  in  which  it  is  stipulated  and  agreed 
by  the  respondent  that  the  Federal  Trade  Commission  shall  take 
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such  agreed  statement  of  facts  as  eyidence  in  this  case  and  in  lieu 
of  testimony,  and  shall  forthwith  thereupon  make  its  report  stating 
its  findings  as  to  the  facts,  its  conclusions,  and  its  order  disposing 
of  this  proceeding  without  the  introduction  of  testimony  or  the 
presentation  of  argument;  therefore  the  Federal  Trade  Commission 
now  makes  and  enters  this  its  report  stating  its  findings  as  to  the 
facts  and  its  conclusion : 

FIKDIKGS  AS  TO  THE  FACTrS. 

Paragraph  1.  That  the  respondent,  the  American  Hosiery  Co.,  is 
a  Connecticut  corporation  with  its  principal  office  and  place  of 
business  located  at  the  city  of  New  Britain  in  said  State,  and  has 
been  for  several  years  and  is  engaged  in  the  manufacture  and  sale 
of  underwear,  shirts,  and  other  wearing  apparel  through  and  among 
various  States  of  the  United  States,  and  has  conducted  such  business 
in  competition  with  other  persons,  firms,  and  corporations  similarly 
engaged. 

Par.  2.  That  the  respondent,  American  Hosiery  Co.,  in  the  con- 
duct of  its  business  as  aforesaid,  sells  and  distributes  its  product  of 
underwear,  shirts,  etc.,  to  purchasers  thereof  located  in  different 
States  of  the  United  States,  and  that  there  is  and  has  been  at  all 
times  herein  mentioned  a  constant  current  of  trade  and  commerce  in 
said  products  between  and  among  various  States  of  the  United  States. 

Par.  3.  That  for  more  than  a  year  last  past  the  respondent,  in  the 
sale  of  its  products  in  interstate  commerce,  as  hereinbefore  described, 
has  labeled,  advertised,  and  branded  certain  lines  of  underwear 
and  shirts  as  "  Merino,"  "  Super-cashmere,"  "  Extra  super-merino,'* 
"Merino  shirts." 

Par.  4.  That  the  underwear  and  shirts  referred  to  in  paragraph 
3  are  not  composed  wholly  of  wool,  part  of  the  material  in  them 
being  wool  and  part  cotton,  the  proportion  of  wool  varying  from 
20  to  80  per  cent;  that  said  brands  and  labels  may  indicate  to  the 
public  that  said  uniderwear  and  shirts  are  composed  wholly  of  wool 
and  thereby  the  purchasing  public  may  be  led  to  believe  that  the 
said  underwear  and  shirts  so  branded  and  labeled,  as  aforesaid,  are 
composed  wholly  of  wool. 

Par«  5.  That  there  is  no  evidence  that  the  respondent  has  acted 
with  any  malice  or  deliberate  intent  or  purpose  to  mislead  the  public 
in  using  the  brands  and  labels  aforesaid. 

Par.  6.  That  the  respondent,  at  different  times  covering  a  period 
of  16  years,  and  particularly  in  the  years  1904, 1905,  1911,  and  1912, 
has  made  known  to  the  retail  trade  in  underwear  with  whom  it  did 
business,  through  its  publications  in  the  form  of  descriptive  price 
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lists,  that  the  articles  put  out  by  it  for  sale  and  labeled  ^^  Merino," 
**  Super-cashmere,"  "  Extra  super-merino,"  and  "  Merino  shirts  "  con- 
tained cotton  as  well  as  wool ;  and  that  in  December,  1919,  subsequent 
to  the  issuance  of  the  complaint  in  this  proceeding,  respondent  pub- 
lished the  said  facts  as  to  the  presence  of  cotton  as  well  as  wool  in  its 
products  branded  as  aforesaid,  through  advertisements  in  the  daily 
press  in  the  cities  of  New  York,  Boston,  Washington,  Philadel- 
phia, and  Hartford,  Conn. 

Par.  7.  That  the  tftrms  "Merino"  and  "Cashmere"  as  used  and 
understood  in  the  underwear  trade  have  generally  signified  fabrics 
composed  of  a  mixture  of  wool  and  cotton. 

Par.  8.  That  for  the  past  20  years  it  has  been  the  general  custom 
and  practice  among  underwear  manufacturers  in  the  United  States  to 
label,  brand,  and  advertise  underwear  of  their  manufacture  as 
"Merino"  and  "Cashmere"  when  in  fact  such  underwear  so  de- 
scribed is  not  composed  wholly  of  wool,  but  contains  an  admixture 
of  cotton;  that  large  quantities  of  underwear  have  been  imported 
inix)  the  IJnited  States  from  foreign  countries  and  come  into  direct 
competition  with  the  underwear  manufactured  in  the  United  States; 
that  a  part  of  the  underwear  so  imported  into  the  United  States  has 
been  and  is  now  labeled,  branded,  and  advertised  as  "  Merino  "  under- 
wear in  accordance  with  the  general  custom  and  practice  in  the 
underwear  trade  in  the  United  States,  although  the  said  underwear 
is  not  composed  wholly  of  wool,  but,  on  the  contrary,  is  composed 
of  cotton  and  wool  in  varying  percentages. 

Par.  9.  That  the  tendency  of  said  labels  to  mislead  the  public 
entails  interference  with  fair  competition. 

CONCLUSION. 

From  the  foregoing  findings,  the  Commission  concludes  that  the 
method  of  competition  set  forth  is,  under  the  circumstances  set  forth, 
in  violation  of  the  provisions  of  section  5  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  "An  act  to  create  a  Federai 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes." 

ORDER  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  and  the  respondent,  American  Hosiery  Co.,  having  en- 
tered its  appearance  by  Gross,  Gross  &  Hyde,  its  attorneys,  duly  au- 
thorized and  empowered  to  act  in  the  premises,  and  having  filed  its 
answer,  and  thereafter  having  made,  executed,  and  filed  an  agreed 
statement  of  facts  in  which  it  stipulated  and  agreed  that  the  Federal 
Trade  Commission  should  take  such  agreed  statement  of  facts  as  the 


AMEBIOASr  HOSISBT  CX>.  6 

1  Order. 

evidence  in  this  case  and  in  lieu  of  testimony  and  proceed  forthwith 
on  the  same,  and  to  make  and  enter  its  report  stating  its  findings  as 
to  the  facts,  its  conclusions,  and  its  order  without  the  introduction  of 
testimony,  and  waiving  tlierein  any  and  all  right  to  require  the  in- 
troduction of  testimony  or  the  presentation  of  argument  in  support 
of  the  same,  and  the  Federal  Trade  Commission  having  made  and 
entered  its  report  stating  its  findings  as  to  the  facts  and  its  conclusion 
that  the  respondent  has  violated  section  5  .of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^^An  ac(  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,"  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof :  Now,  therefore. 

It  is  ordered^  That  the  respondent,  American  Hosiery  Co.,  its  offi- 
cers, agents,  representatives,  servants,  and  employees  cease  and  de- 
sist from  directly  or  indirectly  employing  or  using  the  labels  and 
brands  ^'  Merino,"  ^  Super-cashmere,"  '^  Extra  super-merino,"  and 
"  Merino  shirts  "  or  any  compound  thereof,  or  any  similar  descrip- 
tive brands  or  labels  on  underwear,  socks,  or  other  knit  goods  except 
either  (1)  when  the  knitted  fabric  is  made  entirely  of  wool  yarns  of 
a  kind  specified,  or  (2)  when  the  term  descriptive  of  the  wool  stock 
is  joined  with  the  name  of  other  staple  or  staples  contained  in  the 
knitted  fabric,  e.  g.,  merino  wool  and  cotton;  supercashmere  wool  and 
cotton ;  extra  supermerino  wool  and  cotton ;  merino  shirts,  wool  and 
cotton. 

Respondent  is  further  ordered  to  file  a  report  in  writing  with  the 
Commission,  three  months  from  notice  hereof,  stating  in  detail  the 
manner  in  which  this  order  has  been  complied  with  and  conformed  to* 
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FEDERAL  TRADE  COMMISSION 

THE  GREAT  REPUBLIC  TIRE  &   RUBBER  MANUFAC- 
TURING CO. 

OOHFLAINT   IN    THE    MATTER   OF    THE    AIXEOED    VIOLATION    OF    SECIION 
6    OF   AN    ACT  OF   CX)NGB£SS   APPROVED   SEPTEMBER    26,    1914. 

Docket  492.-~Aiigu8t  10,  1920. 

Syllabus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  automobile  tires 
and  inner  tubes  as  the  "Republic  Rubber  Company/'  sold  and  advertised 
the  same  under  the  brand  name  "R^ubllc,"  so  that  they  became  widely 
and  favorably  known  as  such  and  it  acquired  a  valuable  good  will  in  the 
tires  and  tubes  and  in  the  brand  name ;  and  thereafter  a  competitor 

(a)  Adopted  the  name  ''The  Great  Republic  Tire  and  Rubber  Manufacturing 
Ck>mpany  " ; 

it))  Used  the  same  (1)  in  its  stock  subscription  blanks,  certificates,  pam- 
phlets, prospectuses,  letters,  etc.,  and  (2)  on  its  tires,  inner  tubes,  and  other 
products ; 

(o)  Extensively  so  advertised  the  same;  and 

id)  Branded  its  tires,  inner  tubes,  and  other  products  as  "Great  Republic,'* 
using  said  brand  name  in  addition  to  its  corporate  name,  on  all  its  products 
and  in  its  business  generally : 

Thereby  deceiving  and  misleading  the  purchasing  public  to  a  substantial  ex- 
tent and  causing  it  embarrassment  and  confusion  respecting  the  identity  of 
the  two  concerns  and  of  their  respective  products : 

Held,  That  such  simulation  of  name,  under  the  circumstances  set  forth,  con- 
stituted an  unfair  method  of  competition. 


COMPLAINT. 


The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  The  Great  Republic  Tire 
&  Bubber  Manufacturing  Co.,  hereinafter  referred  to  as  respondent, 
is  now  and  for  more  than  a  year  last  past  has  been  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  6  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  re- 
spect on  information  and  belief  as  follows : 
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6  Complaint 

Paraorafh  1.  That  the  respondent,  The  Great  Republic  Tire  A 
Rubber  Manufacturing  Co.,  is  now  and  at  all  times  hereinafter  men- 
tioned was  a  corporation  organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Delaware,  having  its 
principal  office  and  place  of  business  in  the  city  of  Muskogee,  State 
of  Oklahoma,  and  is  now  and  for  more  than  two  years  last  past  has 
been  engaged  in  the  sale  of  automobile  tires  and  inner  tubes,  and 
in  the  transportation  of  the  same  from  their  place  of  manufacture 
to  purchasers  thereof  in  other  States  of  the  United  States,  in  com- 
petition with  other  individuals,  copartnerships,  and  corporations 
similarly  engaged. 

Par.  2.  That  the  Republic  Rubber  Co.  is  now  and  ever  since  the 
year  1901  has  been  a  corporation  organized,  existing,  and  doing  busi- 
ness under  and  by  virtue  of  the  laws  of  the  State  of  Ohio,  and  for 
more  than  10  years  last  past  has  been  engaged  in  the  manufacture 
and  sale  of  automobile  tires  and  inner  tubes  which  are  manufactured 
by  it  in  the  city  of  Youngstown,  Ohio,  and  are  sold  through  dealers, 
distributors,  and  agents  extensively  throughout  the  United  States 
under  the  brand  name  ^Republic";  that  the  said  the  Republic  Rub- 
ber Co.  has  at  all  said  times  extensively  advertised  its  said  automo- 
bile tires  and  inner  tubes  so  that  they  have  become  widely  and  favor- 
ably known  by  the  said  brand  name,  and  that  a  valuable  good  will 
has  been  created  throughout  the  United  States  for  the  automobile 
tires  and  inner  tubes  of  the  Republic  Rubber  Co.  and  for  the  brand 
name  "  Republic ''  under  which  they  are  sold  as  aforesaid. 

Pak.  3.  That  the  respondent,  well  knowing  that  the  automobile 
tires  and  inner  tubes  manufactured  by  the  Republic  Rubber  Co.  had 
been  for  years  extensively  advertised  throughout  the  United  States 
under  the  brand  name  "  Republic,"  and  well  knowing  that  said  brand 
name  and  the  automobile  tires  and  inner  tubes  to  which  it  was 
applied  had  acquired  a  wide  reputation  for  good  quality  through- 
out the  United  States,  at  the  time  of  its  incorporation  in  1919 
adopted,  and  ever  since  has  continued  to  use,  as  its  corporate  title, 
"The  Great  Republic  Tire  &  Rubber  Manufacturing  Company,'' 
and  has  adopted  and  used  as  a  brand  name  on  automobile  tires  and 
inner  tubes  sold  by  it  the  words  "  Great  Republic,"  which  corporate 
title  and  brand  name  so  closely  resemble  and  simulate  the  aforesaid 
corporate  title  and  brand  name  of  the  Republic  Rubber  Co.  as  to 
deceive  and  mislead  the  purchasing  public  and  cause  them  to  believe 
that  the  respondent  and  the  Republic  Rubber  Co.  are  one  and  the 
same,  and  that  the  automobile  tires  and  inner  tubes  advertised  for 
sale  by  the  respondent  under  its  aforesaid  brand  name  were  and  are 
the  products  of  the  Republic  Rubber  Co.,  with  the  effect  of  securing 
for  the  respondent  the  benefits  and  advantages  of  the  extensive  adver- 
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tising  previously  done  by  the  Bepublic  Bubber  Co.  and  the  good 
will  attaching  to  the  brand  name,  '^  Republic,"  and  with  the  further 
effect  among  others  of  embarrassing  and  hindering  the  Bepublic 
Bubber  Co.  in  the  operation  of  its  business. 

Par.  4.  That  the  respondent,  for  more  than  two  years  last  past, 
in  the  conduct  of  its  business  of  selling  automobile  tires  and  inner 
tubes  in  interstate  commeirce,  as  aforesaid,  by  means  of  advertising 
and  by  statements  embossed  and  printed  upon  its  said  automobile 
tires  and  inner  tubes  and  by  various  other  means,  has  represented 
to  the  purchasing  public  that  the  respondent  was  a  manufacturer  of 
automobile  tires  and  inner  tubes,  when  in  fact  the  respondent  was 
not  a  manufacturer  of  automobile  tires  and  inner  tubes,  but  had 
caused  the  said  automobile  tires  and  inner  tubes  to  be  manufactured 
for  it  by  other  manufacturers  from  whom  respondent  obtained  said 
automobile  tires  and  inner  tubes  and  sold  them  in  interstate  com- 
merce as  aforesaid;  and  that  the  effect  thereof,  in  addition  to  identi- 
fying the  respondent  with  the  Bepublic  Bubber  Co.,  as  hereinbefore 
set  forth,  was  to  induce  the  public  to  give  to  the  respondent  such 
preference  as  might  be  given  by  them  to  manufacturers  over  dealers 
in  the  purchase  of  the  products  of  the  respondent  or  in  investing  in 
its  corporate  stock. 

EEPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  OBDEE. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  The  Great  Bepublic  Tire  &  Bubber 
Manufacturing  Co.,  has  been  and  now  is  using  unfair  methods  of 
competition  in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled, ^^  An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  that  a  proceeding 
by  it  in  respect  of  such  alleged  violation  would  be  to  the  interest  of 
the  public,  and  fully  stating  its  charges  in  that  respect,  and  the 
respondent  having  entered  its  appearance  by  E.  C.  Marianelli,  its 
attorney,  and  having  fully  filed  its  answer  admitting  certain  of  the 
allegations  of  said  complaint  and  denying  certain  others  thereof, 
jmd  attorneys  for  both  parties  having  signed  and  filed  an  agreed 
statement  of  facts  wherein  and  whereby  it  was  stipulated  and  agreed 
that  said  statement  of  facts  should  be  taken  as  the  facts  for  this 
proceeding  by  the  Commission  and  in  lieu  of  testimony  herein  and 
that  the  Commission  should  forthwith  proceed  upon  such  agreed 
statement  of  facts  to  make  and  enter  its  report  stating  its  findings  as 
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to  the  facts  and  its  order  disposing  of  this  proceeding  without  the 
introduction  of  testimony  in  support  of  the  same,  and  the  parties 
having  waived  any  and  ail  rights  they  may  have  to  require  the  intro- 
duction of  such  testimony  or  to  file  briefs  or  make  oral  argument  in 
the  above-entitled  matter,  and  the  Commissicm  having  duly  con- 
sidered the  record  and  being  fully  advised  in  the  premises,  now 
makes  its  report  and  findings  as  to  the  facts  and  conclusions. 

FINDINGS  AS  TO  THE  FACTS. 

Pabaobaph  1.  That  the  respondent,  The  Great  Republic  Tire  & 
Rubber  Manufacturing  Co.,  is  now  and  for  more  than  a  year  last 
past  has  been  a  corporation  organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Delaware,  having  its 
principal  office  and  place  of  business  in  the  city  of  Muskogee,  State 
of  Oklahoma,  and  is  now  and  for  more  than  one  year  last  past,  has 
been  engaged  in  the  sale  of  automobile  tires  and  inner  tubes,  and  in 
the  transportation  of  the  same  from  their  place  of  manufacture  to 
purchasers  thereof  in  other  States  of  the  United  States,  in  competi- 
tion with  other  individuals,  copartnerships,  and  corporations  simi- 
larly engaged. 

Pab.  2.  That  the  Republic  Rubber  Co.  is  now,  and  has  continuously 
been  since  the  year  1901,  a  corporation  organized,^  existing,  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio, 
and  for  more  than  10  years  last  past  has  been  engaged  in  the  manu- 
facture and  sale  of  automobile  tires  and  inner  tubes,  which  are 
manufactured  by  it  in  the  city  of  Yoimgstown,  Ohio,  and  have  been 
and  are  sold  through  dealers,  distributors,  and  agents  extensively 
throughout  the  United  States  under  the  brand  name  ^^  Republic." 
That  the  said  Republic  Rubber  Co.  has,  during  the  said  10  years 
last  past,  extensively  advertised  said  automobile  tires  and  inner 
tubes  so  that  they  have  become,  and  now  are,  widely  and  favorably 
known  by  the  said  brand  name  ^^  Republic,"  and  that  a  valuable  good 
will  has  been  created  through  the  United  States  for  *the  automobile 
tires  and  inner  tubes  of  the  Republic  Rubber  Co.  and  for  the  brand 
name  ^^  Republic,"  under  which  they  have  been  and  are  sold  as 
aforesaid,  and  which  brand  name  has  come  to  signify  and  mean, 
and  does  now  signify  and  mean,  in  the  mind  of  the  public  that  the 
article  upon  which  it  appears  is  the  product  of  the  Republic  Rubber 
Co.,  of  Youngstown,  Ohio,  and  possesses  the  quality  and  is  capable 
of  the  services  attributed  to  the  products  of  said  Republic  Rubber 
Co.,  and  associated  therewith  by  the  public. 
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Pab.  3.  That  the  respondent  in  the  year  1919  adopted  and  began 
to  use  and  ever  since  has  continued  to  use  as  its  corporate  title,  ^  The 
Great  Republic  Tire  &  Rubber  Manufacturing  Company,"  employing 
said  name  and  using  it  on,  upon,  and  in  connection  with  any  and  all 
pamphlets,  prospectuses,  letters,  bills,  stationery,  ar.a  literature  of 
any  kind  published,  circulated,  and  distributed  or  used  by  respondent 
in  the  conduct  of  its  business,  in  the  course  of  interstate  commerce 
and  otherwise,  including  its  certificates  of  stock  and  contracts  for 
sale  thereof  used  by  its  agents  and  salesmen  in  varioiis  parts  of  the 
country,  and  has  extensively  advertised  its  business  and  its  products 
in  and  through  various  States  of  the  United  States  under  and  by 
said  name, "  The  Great  Republic  Tire  &  Rubber  Manufacturing  Com- 
pany,'' and  has  adopted  and  used  as  a  brand  name  on  automobile  tires 
and  inner  tubes  produced  or  sold  by  it,  the  words  "Great  Republic,'' 
and  in  addition  to  the  use  of  said  brand  words,  "  Great  Republic " 
on  said  tires  and  other  products,  it  has  adopted  the  practice  of  plac- 
ing thereon  its  said  corporate  name  and  title,  to  wit:  "The  Great 
Republic  Tire  &  Rubber  Manufacturing  Company,'*  using  said  cor- 
porate name  and  designation  as  well  as  said  brand  name,  "Great 
Republic,"  in  connection  with  each  and  all  of  its  products,  and  in  all 
kinds  of  business  transacted  by  it  in  the  course  of  interstate  com- 
merce or  otherwise,  which  corporate  title  and  brand  name  closely  re- 
semble the  aforesaid  corporate  title  and  brand  name  of  the  Republic 
Rubber  Co.,  and  the  effect  of  such  close  resemblance  between  said 
corporate  names,  as  well  as  between  said  brand  names,  has  been  to 
mislead  the  purchasing  public  to  a  substantial  extent  and  cause  them 
to  believe  that  the  respondent  and  the  Republic  Rubber  Co.  are  one 
and  the  same,  and  that  the  automobile  tires  and  inner  tubes  adver- 
tised for  sale  by  the  respondent  under  its  aforesaid  brand  name 
were  and  are  the  products  of  the  Republic  Rubber  Co.,  and  with  the 
further  effect  of  producing  embarrassment  and  confusion  among  the 
purchasing  public,  and  in  the  conduct  of  the  business  of  respondent 
and  of  the  Republic  Rubber  Co.,  of  Youngstown,  Ohio,  respectively ; 
and  that  the  natural  and  probable  effect  of  such  close  similarity  be- 
tween the  corporate  names  and  brand  names  of  respondent  and  the 
Republic  Rubber  Co.  of  Ohio  has  been  and  must  continue  to  be  de- 
ceptive and  misleading  so  long  as  such  method  of  competition  is  prac- 
ticed by  respondent. 

CONCLUSIONS. 

That  the  methods  of  competition  set  forth  in  the  foregoing  find- 
ings are,  and  each  of  them  is,  under  the  circumstances  therein  set 
forth,  unfair  methods  of  competition  in  interstate  commerce  in  viola- 
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Hon  of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled,  ''An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes.'' 

ORDER  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  The  Great  Republic  Tire  &  Rubber 
Manufacturing  Co.,  has  been  and  now  is  using  unfair  methods  of 
competition  in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled 
''An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,''  and  that  a  proceeding  by  it  in 
respect  of  such  alleged  violation  would  be  to  the  interest  of  the  pub- 
lic, and  fully  stating  its  charges,  and  the  respondent  having  duly  en- 
tered its  appearance  by  E.  C.  Marianelli,  its  attorney,  and  having 
duly  filed  its  answer  admitting  certain  of  the  allegations  of  said  com- 
plaint and  denying  certain  others  thereof,  and  said  attorney  having 
signed  and  filed  an  agreed  statement  of  facts  wherein  and  wl^ereby 
it  was  duly  stipulated  and  agreed  that  said  statement  of  facts  should 
be  taken  by  the  Commission  in  lieu  of  testimony  herein,  and  that  the 
Commission  might  forthwith  proceed  upon  such  agreed  statement  of 
facts  to  enter  its  report  and  findings  as  to  the  facts  and  its  order  dis- 
posing of  this  proceeding,  and  the  Commission  on  the  date  hereof 
having  made  and  filed  its  report  containing  its  findings  as  to  the 
facts  and  its  conclusions  that  respondent  has  violated  section  5  of 
an  act  of  Congress  approved  September  26, 1914,  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  which  said  report  is  hereby  referred  to 
and  made  part  hereof :  Now,  therefore. 

It  is  ordered^  That  respondent.  The  Great  Republic  Tire  &  Rubber 
Manufacturing  Co.,  and  its  officers,  directors,  agents,  servants,  and 
employees  cease  and  desist  from  using  or  applying  directly  or  in- 
directly the  brand  name  "Great  Republic"  or  any  word  or  words, 
group  of  words,  phrase  or  phrases,  in  which  the  word  "  Republic " 
appears,  or  any  name,  character  or  sign,  indicative  or  suggestive 
thereof,  in,  on,  upon,  or  in  connection  with  its  tires,  tubes,  or  other 
products  or  articles  of  merchandise  sold,  or  offered  for  sale,  by  it, 
or  through  or  by  any  of  its  officers,  agents,  or  employees,  or  in,  on, 
upon,  or  in  connection  with  its  stationery,  prospectuses,  pamphlets, 
advertisements,  certificates  of  stock,  contracts  of  sale,  or  literature  of 
any  kind  or  nature,  and  from  applying  thereto,  or  thereon,  or  using 
in  connection  therewith,  directly  or  indirectly,  the  corporate  name  of 
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respondent,  "The  Great  Kepublic  Tire  &  Rubber  Manufacturing 
Company,"  except  in  connection  with  the  words  "  of  Muskogee,  Okla- 
homa," and  unless  there  is  substituted  in  the  place  and  stead  of  the 
brand  name  "  Great  Republic/'  heretofore  used  by  respondent,  an- 
other brand  or  trade  name,  equally  as  conspicuous  and  in  nowise 
similar  thereto  or  calculated  or  likely  to  mislead  or  cause  the  public  to 
believe  that  the  automobile  tires,  inner  tubes,  or  other  products  or 
articles  sold  or  offered  for  sale  by  the  respondent  are  the  automobile 
tires,  inner  tubes,  or  products  or  articles  sold  or  offered  for  sale  by 
the  Republic  Rubber  Co.  of  Ohio. 

It  is  further  ordered^  That  the  respondent  make  and  file  with  the 
Federal  Trade  Commission  not  later  than  the  15th  day  of  October, 
1920,  a  report  in  detail  of  the  manner  and  form  in  which  it  has  com- 
plied with  this  order. 
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FEDERAL  TRADE  COMMISSION 

V. 

H.  NORWOOD  EWING,  DOING  BUSINESS  UNDER  THE 
FIRM  NAME  AND  STYLE  OF  LIBERTY  PAPER  CO. 

OOMPIiAINT  IN  THE  HATTER  OF  THE  AliLEQED  YIOLATIOK  OF  SECTION  6  OF 
AN  AOT  OF  C0NGBE8S  APPROVED  SEPTEMBER   26,    1914. 

Docket  850.— September  8,  1920. 

STLLABXiS. 

Where  a  corporation  engaged  in  tlie  manufacture  and  sale  of  a  gum  paper 
known  as  "sealing  tape"  expended  annually  a  substantial  sum  of  money 
in  advertising,  and  thereafter  an  Individual  engaged  as  a  "  converter  '*  in 
the  sale  of  toilet  paper  and  paper  bags, 

(a)  Adapted  the  same  name  as  the  corporation,  with  resulting  confusion  In 
mails  and  remittances ; 

(b)  Advertised  and  represented  himself  as  a  manufacturer  of  toilet  paper 
and  paper  bags,  the  facts  being  that  (1)  he  owned  no  mill  making  toilet 
paper,  (2)  his  interest  in  such  mill  had  been  very  limited  both  in  time  and 
amount,  and  <3)  his  interest  in,  and  representation  as  sales  agent  of,  a 
paper-bag  factory  had  been  likewise  limited ;  and 

(o)  Advertised  and  represented  the  prices  quoted  by  him  as  being  f.  o.  b. 
warehouses  in  three  cities  named,  in  two  of  which  he  had  no  warehouses ; 

Intending  by  so  advertising  and  holding  himself  out  as  a  manufacturer  to 
mislead  the  public  into  believing  that  by  purchasing  from  him  it  would 
eliminate  the  middleman's  profit : 

ffekl.  That  sndi  simulation,  and  such  false  and  misleading  advertising,  and 
representations,  under  the  circumstances  set  forth,  constituted  unfair  meth- 
ods of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  H.  Norwood  Ewing  herein- 
after referred  to  as  respondent,  doing  business  imder  the  firm  name 
and  style  of  Liberty  Paper  Co.,  has  been  and  is  using  unfair  meth- 
ods of  competition  in  interstate  commerce  in  violation  of  the  provi- 
sions of  section  5  of  an  act  of  Congress  approved  September  26, 1914, 
entitled,  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,''  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect,  on 
information  and  belief,  as  follows : 

Paragraph  1.  That  the  respondent,  H.  Norwood  Ewing,  is  now, 
and  for  more  than  one  year  last  past  has  been,  engaged  in  the  busi- 
ness of  purchasing  paper  in  bulk  in  the  various  States  and  Territories 
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of  the  United  States,  whence  the  same  is  and  has  been  transported 
to  the  place  of  business  of  the  respondent  in  the  city  of  New  York, 
where  said  paper  purchased  in  bulk  by  respondent  is  converted  by 
him  into  paper  bags,  toilet  paper,  and  similar  paper-products  and 
then  sold  and  distributed  by  the  respondent  generally  in  commerce 
through  and  among  the  various  States  of  the  United  States,  the 
Territories  thereof,  and  the  District  of  Columbia  in  direct  competi- 
tion with  other  persons,  firms,  copartnerships,  and  corporations 
similarly  engaged. 

Par,  2.  That  since  January  10,  1919,  and  for  many  years  prior 
thereto  a  corporation  of  the  State  of  Massachusetts,  whose  title  was 
and  is  Liberty  Paper  Co.,  had*a  branch  office  in  the  city  of  New 
York  aforesaid,  and  had  and  still  has  an  established  busin&ss  in  the 
State  of  New  York  and  adjoining  States  in  the  manufacture  and 
sale  in  commerce  of  various  paper  products,  which  it,  the  said  Liberty 
Paper  Co.,  manufactures,  and  such  company  and  its  products  have 
been  for  many  years  and  are  now  well  known  in  the  paper  trade, 
particularly  in  the  city  of  New  York  aforesaid. 

Par.  3.  That  since  the  month  of  January,  1919,  the  respondent, 
H.  Norwood  Ewing,  has  been  conducting  his  business  of  purchasing 
paper  in  bulk,  converting  the  same  into  paper  bags,  toilet  paper,  and 
other  paper  products,  and  then  selling  such  paper  bags,  toilet  paper, 
and  other  paper  products  in  commerce  under  the  firm  name  and  style 
of  Liberty  Paper  Co.,  with  the  effect  of  misleading  the  public  and 
inducing  the  public  to  believe  that  the  business  which  respondent 
was  conducting  was  the  business  of  the  Liberty  Paper  Co.,  the  cor- 
porajbion  aforementioned,  and  with  the  further  effect  of  causing  em- 
barrassment and  confusion  in  the  conduct  of  the  business  of  the 
Liberty  Paper  Co.,  the  said  corporation,  and  with  the  further  effect, 
among  others,  of  securing  to  the  respondent  the  benefit  of  the  ad- 
vertising of  the  said  corporation.  Liberty  Paper  Co.,  and  the  benefit 
of  its  good  reputation  in  the  trade. 

Par.  4.  That  respondent,  since  the  month  of  January,  1919,  has 
represented  to  the  public  and  to  the  paper-buying  trade  by  means 
of  advertising  and  by  various  other  means  that  the  Liberty  Paper 
Co.,  the  trade  name  which  as  hereinafter  mentioned  he  has  used  since 
the  month  of  January,  1919,  is  a  manufacturer  of  paper,  when  in 
fact  said  respondent  is  not  a  manufacturer  of  paper,  but,  on  the 
other  hand,  a  purchaser  of  paper  in  bulk,  which  is  converted  by 
respondent  into  the  finished  product  and  then  sold  and  shipped 'in 
competition  with  other  persons,  firms,  copartnerships,  and  corpora- 
tions, similarly  engaged,  to  various  purchasers  thereof  throughout 
the  States  and  Territories  of  the  United  States,  and  the  District  of 
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(Columbia;  that  the  effect  thereof  was  and  is  to  induce  purchasers  of 
paper  products  into  the  belief  that  the  respondent  is  a  manufacturer 
o;f  such  paper  products,  and  thereby  secure  to  respondent  a  prefer- 
ence over  jobbers  similarly  engaged  as  respondent  in  the  converting 
of  bulk  paper  into  paper  products. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  H.  Norwood  Ewing,  doing  business  un« 
der  the  firm  name  and  style  of  Liberty  Paper  Co.,  had  been  and  is 
using  unfair  methods  of  competition  in  interstate  commerce  in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,"  and 
has  been  and  is  engaged  in  the  business  of  purchasing  paper  in  bulk 
in  the  various  States  and  Territories  of  the  United  States  and  trans- 
porting it  to  his  place  of  business  in  the  city  of  New  York,  where  he 
converts  it  into  paper  bags  and  toilet  paper  and  similar  paper  prod- 
ucts, and  distributes  the  same  generally  in  commerce  through  and 
among  the  several  States  and  Territories  of  the  United  States  in 
competition  with  other  persons  and  corporations  similarly  engaged ; 
and  that  he  has  been  and  is  conducting  such  business  under  the  name 
and  title  of  Liberty  Paper  Co. ;  and  that  there  is  a  Massachusetts 
corporation  of  the  same  name  with  an  office  and  an  established  busi- 
ness in  the  city  of  New  York,  which  company  and  its  products  have 
been  for  many  years  well  known  in  the  paper  trade,  particularly  in 
the  city  of  New  York;  and  that  respondent  by  the  adoption  of  the 
name  "  Liberty  Paper  Company  "  misled  the  public,  and  induced  it 
to  believe  that  the  business  of  respondent  was  the  business  of  said 
Massachusetts  corporation ;  and  that  said  respondent  has  represented 
to  the  public  and  the  paper-buying  trade,  by  means  of  advertisements 
and  other  means,  that  the  Liberty  Paper  Co.,  the  trade  name  of  re- 
spondent, is  a  paper  manufacturer  when  in  truth  and  in  fact  said 
respondent  is  not  a  manufacturer  of  paper  but  a  purchaser  of  paper 
in  bulk,  which  is  converted  by  respondent  into  the  finished  product, 
and  then  sold  and  shipped  in  competition  with  other  persons  and  cor- 
porations similarly  engaged  to  purchasers  throughout  the  States  and 
Territories  of  the  United  States;  and  that  a  proceeding  by  it  in 
r^pect  to  the  allegations  herein  set  forth  would  be  to  the  interest  of 
the  public,  and  fully  stating  its  charges  in  this  respect,  and  the  re- 
spondent having  entered  his  appearance  by  Joseph  S.  Cohen,  his  at- 
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tomey,  and  a  hearing  having  been  had  upon  the  allegations  of  the 
complaint  and  testimony  taken,  the  Commission  makes  this  report 
and  findings  as  to  the  facts  in  this  proceeding. 

FINDINGS  AS  TO  FACTS* 

Paragraph  1.  The  respondent  at  the  times  mentioned  in  the  com- 
plaint was  engaged  in  business  under  the  name  and  style  of  Liberty 
Paper  Co.,  under  which  name  he  purchased  toilet  paper  and  paper 
bags  of  manufacturers  and  resold  the  same  to  wholesale  dealers  and 
shipped  the  same  into  several  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia;  that  respondent  in  the  con- 
duct of  his  business  maintained  an  office  in  the  city  of  New  York 
and  also  in  the  city  of  Chicago;  that  the  Liberty  Paper  Co.,  as  used 
by  respondent,  was  not  incorporated. 

Par.  2.  The  respondent  carried  on  such  business  in  direct  com- 
petition with  many  other  persons  and  corporations  similarly  engaged 
in  interstate  commerce. 

Par.  3.  During  the  time  respondent  was  so  conducting  his  busi- 
ness under  the  name  of  the  Liberty  Paper  Co.  there  was  and  still  is  a 
Massachusetts  corporation  of  that  name  maintaining  its  principal 
office  at  62  Vanderbilt  Avenue,  New  York  City,  which  company  was 
incorporated  in  1910  and  owns  and  operates  a  factory  at  Bellows 
Falls,  Yt.  The  business  of  the  Massachusetts  corporation  is  the 
manufacture  of  a  variety  of  gum  paper  known  as  sealing  tape.  It 
does  not  manufacture  paper  but  does  manufacture  tapes.  It  ex- 
pends about  $30,000  annually  in  advertising,  using  such  methods  as 
Saturday  Evening  Post,  Literary  Digest,  System,  Printer's  Ink,  and 
trade  journals. 

Par.  4.  Said  Massachusetts  corporation  received  a  great  many 
letters  and  checks  intended  for  respondent,  but  has  never  secured 
any  business  intended  for  respondent,  and  it  is  not  known  that  re- 
spondent obtained  any  business  intended  for  said  Massachusetts  cor- 
poration. 

Par.  5.  The  respondent's  main  office  is  in  the  Woolworth  Building, 
in  the  city  of  New  York.  He  holds  himself  out  to  the  public  as  a 
manufacturer  of  paper  bags  and  toilet  papers.  In  his  circular  letters 
sent  to  the  trade  throughout  the  several  States  of  the  United  States, 
of  which  Exhibits  1,  2,  and  6  are  samples,  he  holds  himself  out 
to  the  trade  as  a  manufacturer  of  toilet  paper  and  paper  towels. 
Exhibits  1,  2,  and  5  were  sent  to  wholesale  paper  dealers  in  every 
State  of  the  United  States.  The  printed  heading  of  each  contains 
the  statement  that  respondent  is  a  manufacturer  of  toilet  paper 
and  paper  towels  or  displays  the  word  "  manufacturers  "  in  connec- 


LIBEBXY  PAPER  CO.    (H.  NOB  WOOD  BWI^G).  17 

18  Findings. 

tion  with  the  words  "  paper  bags  '*  and  "  toilet  paper."  Under  the 
word  ''  mills,"  on  the  margin  of  Exhibits  1,  2,  3,  and  4,  are  the  words 
"New  York,"  "Pennsylvania,"  and  "Wisconsin."  On  exhibit  2 
"Massachusetts"  is  added. 

Pab.6.  Bespondent  does  not  now  own  and  never  has  owned  any 
mills  in  any  of  the  States  named  in  said  circular  letters,  nor  in  any 
other  State,  which  manufactures  toilet  paper,  and  respondent  does 
not  now  own  and  never  has  owned  any  interest  in  any  mill  manu- 
facturing toilet  paper,  except  that  from  the  early  part  of  1919  until 
the  f  aU  of  that  year  respondent  owned  two  shares  of  the  capital  stock 
of  the  Daniels  Manufacturing  Co.,  of  Bhinelander,  Wis.,  of  the  par 
value  of  $100  each,  which  company  had  two  machines  for  convertr 
ing  paper  rolls  into  toilet  paper. 

Pail7.  In  August,  1918,  respondent,  with  others,  organized  the 
Victory  Bag  &  Paper  Co.,  of  Marinette,  Wis.,  and  became  the  owner 
of  one-third  of  the  authorized  capital  stock  of  that  company  of  the 
par  value  of  $17,600,  which  he  held  until  August,  1919.  The  Vic- 
tory Bag  &  Paper  Co.  did  not  manufacture  any  paper  bags  to  any 
extent  until  December,  1918.  In  August,  1919,  respondent  disposed 
of  his  stock  in  the  Victory  Bag  &  Paper  Co.  and  has  had  no  financial 
interest  in  that  company  since  that  time. 

Par.  8.  During  the  years  1917  and  1918  respondent  purchased  prac- 
tically all  of  the  products  handled  by  him  from  paper  mills  in  which 
he  had  no  financial  interest,  which  product  was  sold  by  him  to  the 
trade  throughout  the  United  States  and  shipped  either  direct  from 
the  manufacturer  to  the  purchaser  or  from  divers  places  where  it  was 
stored  in  public  warehouses. 

Pah.  9.  Bespondent  represented  to  the  trade  that  the  prices  quoted 
by  him  were  "  f .  o.  b.  our  warehouse,  Springfield,  Mass.,  Atlanta,  Ga., 
and  Chicago,  111."  Bespondent  neither  owns  nor  maintains  a  ware- 
house at  Springfield,  Mass.,  or  at  Atlanta,  Ga.,  but  did  own  one  at 
Chicago,  111.  The  warehouses  referred  to  in  Springfield,  Mass.,  and 
Atlanta,  Ga.,  are  public  warehouses  in  which  respondent  stored  stocks 
of  paper  bags  and  toilet  paper  purchased  from  manufacturers. 

Par.  10.  In  the  year  1919  respondent  purchased  about  six-elevenths 
of  all  paper  bags  sold  by  him  from  mills  other  than  that  of  the  Vic- 
tory  Bag  &  Paper  Co.,  in  which  he  was  a  stockholder  prior  to  August 
1, 1919. 

Par.  11.  During  the  time  respondent  was  a  stockholder  in  the  Vic- 
tory Bag  &  Paper  Co.  he  handled  about  one-third  of  its  output,  dis- 
posing of  the  same  in  the  States  of  Illinois,  Wisconsin,  Indiana,  Mis- 
souri, and  Iowa  as  sales  agent.  He  also  had  the  privilege  of  selling 
in  St  Paul  and  Minneapolis.    During  the  time  respondent  acted  as 
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sales  agent  for  the  Victory  Bag  &  Paper  Co.  the  president  of  that 
company  had  ail  interest  in  the  agency  to  the  extent  of  25  per  cent  of 
its  profits. 

Par.  12.  Bespondent  does  not  now  and  never  has  represented  any 
mill  manufacturing  toilet  paper,  and  does  not  now  and  never  has 
manufactured  toilet  paper,  and  has  never  had  any  interest  in  any  mill 
manufacturing  toilet  paper  except  that  during  a  part  of  the  year  1919 
he  owned  two  shares  of  capital  stock  in  the  Daniels  Manufacturing 
Co.,  of  Rhinelander,  Wis.,  of  the  par  value  of  $100  each. 

Par.  13.  The  product  handled  by  respondent  was  labeled  and 
branded  with  various  brands  and  labels,  which  labels  were  manu- 
factured for  him  and  furnished  by  him  to  the  mills  from  which  he 
purchased  the  paper  products  to  be  attached  to  such  products.  He 
was  not  selling  agent  for  any  mills  of  either  the  States  of  Pennsyl- 
vania or  New  York. 

Pab.  14.  About  one- fourth  of  the  toilet  paper  handled  by  re- 
spondent was  made  from  so-called  Jumbo  rolls,  purchased  by  him 
and  delivered  to  mills  to  be  converted  into  toilet  paper;  the  remain- 
ing three- fourths  was  purchased  direct  from  the  mills  and  branded 

with  respondent's  brands  and  marked  with  his  labels. 

Par.  15.  A  converter  in  the  paper  trade  is  one  who  purchases 

"  Jumbo  rolls  '*  of  the  manufacturer  and  converts  it  into  commercial 
articles.  A  manufacturer  is  one  who  makes  paper  from  raw  ma- 
terial or  who  makes  pulp  and  makes  paper  from  the  pulp. 

Par.  16.  In  so  advertising  and  holding  itself  out  to  the  public  as 
a  manufacturer  of  paper  bags  and  toilet  paper,  the  respondent  in- 
tended to  mislead  the  public  into  believing  that  by  purchasing  such 
products  from  him  it  was  eliminating  the  profit  of  the  middle  man. 

O0KGLTJ8I0N8. 

The  methods  of  competition  set  forth  in  the  foregoing  findings  of 
facts  and  each  and  all  of  them  are,  under  the  circumstances  therein 
set  forth,  unfair  methods  of  competition  in  interstate  conmierce  in 
violation  of  section  5  of  the  act  of  Congress  approved  September 
26,  1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes.'' 

ORDER  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein  and  the  respondent,  H.  Norwood  Ewing,  doing  business 
under  the  firm  name  and  style  of  Liberty  Paper  Co.,  having  entered 
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its  appearance  by  Joseph  G.  Cohen,  his  attorney,  and  the  said  respond- 
ent by  his  attorney  having  served  and  filed  his  answer  to  said  com- 
plaint, and  testimony  having  been  taken  in  support  of  said  complaint 
and  on  behalf  of  said  respondent  in  support  of  said  answer,  and  the 
Commission  having  made  its  findings  as  to  the  facts  and  its  conclu- 
sions in  this  proceeding,  and  on  the  date  hereof  having  made  and 
filed  a  report  containing  its  findings  as  to  the  facts  and  its  conclusions 
that  the  respondent  has  violated  section  5  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled,  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,"  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof:  Therefore, 

It  is  hereby  ordered^  That  the  respondent,  H.  Norwood  Ewing,  his 
agents,  servants,  and  employees,  desist  from : 

(1)  Transacting  business  under  the  name  and  style  of  Liberty 
Paper  Co.,  and  from  using  the  name  Liberty  Paper  Co.  as  a  trade 
name. 

(2)  From  holding  himself  out  or  advertising  himself  as  a  manu- 
facturer of  paper  bags,  toilet  paper,  and  paper  towels,  or  any  or  either 
of  said  paper  products  or  as  a  manufacturer  of  any  paper  product. 

(3)  From  advertising  to  the  trade  and  the  public  that  he  owns  or 
controls  any  mill  or  mills  for  the  manufacture  of  paper  bags,  toilet 
paper,  paper  towels,  or  other  paper  products  in  the  States  of  New 
York,  Pennsylvania,  and  Wisconsin,  or  elsewhere. 

(4)  That  within  60  days  from  the  date  of  the  service  of  this  order 
upon  you,  you  report  to  the  Commission  how  and  in  what  manner 
you  have  complied  with  the  terms  of  this  order. 
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SPARROWS  POINT  STORE  COMPANY. 

COMPLAINT  IK  THE  HATTEB  OF  THE  AUiEGED  VIOLATION  OF  SECTION  S  OF 
AN  ACTT  OF  CONGRESS  APPEOVED  SEPTEMBER  26,  1014. 

Docket  606. — September  8, 1920. 

Stixabus. 

Wbere  a  corporation  engaged  In  the  sale  of  ship  supplies,  gave  to  officers  of 
vessels  who  Insfpected  and  approved  supplies  sold  and  delivered  by  it  to 
their  vessels,  gratuities  such  as  dgars,  meals,  and  entertainment,  and  sums 
of  money,  for  the  purpose  of  retaining  their  good  will  and  of  securing  their 
future  patronage,  and  as  an  inducement  for  them  to  influence  their  em- 
ployers to  purchase  or  contract  to  purchase  supplies  from  it : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  the 
preliminary  investigation  made  by  it  that  the  Sparrows  Point  Store 
Co.,  hereinafter  referred  to  as  respondent,  is  now  and  for  more  than 
a  year  last  past  has  been  using  unfair  methods  of  competition  in 
interstate  and  foreign  commerce  in  violation  of  the  provisions  of 
section  6  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled ^  An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,''  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows: 

Paragraph  1.  That  the  respondent,  the  Sparrows  Point  Store  Co., 
is  a  corporation  organized  and  existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Maryland,  having  its  principal 
office  and  place  of  business  at  Sparrows  Point,  and  its  ship  chan- 
dlery store  at  Baltimore,  State  of  Maryland,  and  is  now  and  for 
more  than  one  year  last  past  has  been  engaged  in  selling  groceries, 
meats,  dry  goods,  clothing,  boots  and  shoes,  drugs,  coal  and  wood, 
deck  and  engine  supplies  for  ships,  in  interstate  and  foreign  com- 
merce, and  that  at  all  times  hereinafter  mentioned  the  respondent  has 
carried  on  and  conducted  such  business  in  competition  with  other 
persons,  firms,  copartnerships,  and  corporations  selling  like  products. 
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Par.  2.  That  in  the  course  of  its  business  of  selling  groceries,  meats, 
dry  goods,  clothing,  boots  and  shoes,  drugs,  coal  and  wood,  deck  and 
engine  supplies  for  ships,  in  interstate  and  foreign  commerce,  the 
respondent  for  more  than  one  year  last  past  has  been  giving  and 
offering  to  give  to  employees,  such  as  captains,  chief  engineers,  and 
stewards  of  ships,  of  both  its  customers  and  prospective  customers, 
and  its  competitors'  customers  and  prospective  customers,  as  an  in- 
ducement to  influence  their  employers  to  purchase  or  contract  to 
purchase  from  the  respondent,  groceries,  meats,  dry  goods,  clothing, 
boots  and  shoes,  drugs,  coal  and  wood,  deck  and  engine  supplies  for 
ships,  without  other  consideration  therefor,  gratuities  such  as  liquor, 
cigars,  meals,  and  entertainment. 

Pab.  8.  That  in  the  course  of  its  business  of  selling  groceries, 
meats,  dry  goods,  clothing,  boots  and  shoes,  drugs,  coal  and  wood, 
deck  and  engine  supplies  for  ships,  in  interstate  and  foreign  com- 
merce, the  respondent  for  more  than  one  year  last  past  has  been  giv- 
ing and  offering  to  give  to  employees,  such  as  captains,  chief  engi- 
neers, and  stewards  of  ships,  of  both  its  customers  and  prospective 
customers,  and  its  competitors'  customers  and  prospective  customers, 
without  the  knowledge  and  consent  of  their  employers,  large  sums 
of  money  as  an  inducement  to  influence  thsit  said  employers  to  pur- 
chase or  contract  to  purchase  from  the  respondent  groceries,  meats, 
dry  goods,  clothing,  boots  and  shoes,  drugs,  coal  and  wood,  deck  and 
engine  supplies  for  ships,  or  to  influence  such  customers  to  refrain 
from  dealing  or  contracting  to  deal  with  competitors  of  the  respond- 
ent; that  within  the  year  last  past  the  respondent  gave  large  sums 
of  money  to  employees  of  the  following  ships : 

Ships  operated  for  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation — Aberdeen,  AUentown,  Alamosa^  AnacorteSy  EasU 
em  StoTj  Orahtree,  Oottonplantj  Ounston  HaUy  Hwah  Jah^  Lake 
Gleneoej  Maitapan,  Opelike,  and  WcHden; 

Private-owned  ships — Cciledonic^  Clan  Morrison,  Epjen  HvJ/p  II y 
Gaelic  Prince^  Olastanhurg,  Hartland  Point,  Kelhergen,  Serpentine, 
Sidhw  Range,  Southemdown,  Thurland  Castle,  Tudor  Prince,  and 
War  Sword. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  the  Sparrows  Point  Store  Co.,  has 
been  and  now  is  using  unfair  methods  of  competition  in  interstate 
ind  foreign  commerce  in  violation  of  the  provisions  of  sectiim  5  of 
in  act  of  Ccmgress  approved  September  26,  1914,  entitled,  ^  An  act 
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to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  that  a  proceeding  by  it  in  that 
respect  would  be  to  the  interest  of  the  public,  and  fully  stating  its 
charges  in  that  respect,  and  the  respondent  having  entered  its  ap- 
pearance by  Preston  &  Field,  its  attorneys,  and  having  filed  its 
answer  admitting  certain  of  the  matters  and  things  therein  as  al- 
leged and  denying  certain  others  thereof,  and  thereafter  having 
made  and  executed  an  agreed  statement  of  facts  which  has  been 
heretofore  filed,  in  which  it  is  stipulated  and  agreed  by  the  re- 
q>ondent  that  the  Federal  Trade  Commission  shall  take  such  agreed 
statement  of  facts  as  evidence  in  this  case  and  in  lieu  of  testimony, 
and  shall  forthwith  thereupon  make  its  report  stating  its  fiindings 
as  to  the  facts,  its  conclusions,  and  its  order  disposing  of  this  pro- 
ceeding, without  the  introduction  of  testimony,  and  the  attorneys 
for  the  Commission  and  the  respondent  having  submitted  briefs 
as  to  the  law  and  facts  and  having  waived  the  presentation  of  oral 
argument  on  the  same,  the  Commission,  having  duly  considered 
the  record  and  being  fully  advised  in  the  premises,  now  makes  this 
its  report,  stating  its  findings  as  to  the  facts,  and  its  conclusion,  as 
follows: 

FIXDINQS  AS  TO  THE  FAOTS. 

Pabagraph  1.  That  the  respondent,  the  Sparrows  Point  Store  Co., 
is  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Maryland,  having  its  home 
office  located  at  the  city  of  Baltimore,  in  said  State,  and  is  now 
and  for  more  than  one  year  last  past  has  been  engaged  in  selling 
supplies  and  stores  for  ships  in  interstate  and  foreign  commerce, 
in  competition  with  other  persons,  firms,  copartnerships,  and  cor- 
porations selling  like  products. 

Par.  2.  That  in  the  course  of  said  business  the  respondent  pur- 
chases and  enters  into  contracts  for  the  purchase  of  supplies  and 
stores  for  ships  in  the  different  States  of  the  United  States,  trans- 
porting the  same  through  other  States  of  the  United  States  to  the 
city  of  Baltimore,  where  they  are  sold  and  offered  for  sale  to  pur- 
chasers thereof;  that  after  such  supplies  and  stores  are  sold  they 
are  delivered  to-  the  purchasers  thereof  in  said  city  of  Baltimore 
for  use  and  consiunption  by  their  ships  upon  the  high  seas  in  and 
beyond  the  territorial  waters  of  the  United  States. 

Par.  3.  That  in  the  course  of  its  business  of  selling  supplies  and 
stores  for  ships  in  interstate  and  foreign  commerce  as  aforesaid 
the  respondent  sells  and  furnishes  supplies  and  stores  principally 
to  domestic  and  foreign-owncid  ships  calling  at  the  port  of  Balti* 
more,  contracts  for  which  in  many  instances  having  been  negotiated 
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and  entered  into  with  the  owners  of  said  ships  in  advance,  both 
in  this  country  and  in  foreign  countries;  that  on  the  arrival  of 
such  ships  at  the  port  of  Baltimore  a  representative  of  the  re- 
spondent visits  the  ships  and  solicits  from  the  captain  or  other 
officer  an  order  for  supplies  and  stores. 

Par.  4.  That  in  the  course  of  its  business  of  selling  supplies  and 
stores  for  ships  in  interstate  and  foreign  commerce  as  aforesaid,  and 
after  contracts  for  such  supplies  have  been  made  and  executed  by 
duly  authorized  agents  of  said  ships,  and  the  officer  or  officers  of  said 
ships  have  selected  and  ordered  supplies  and  the  supplies  have  been 
delivered  and  inspected  by  said  officer  and  he  has  given  his  approval 
of  the  respondent's  invoice  of  the  same,  it  has  been  the  practice  of 
the  respondent  for  more  than  one  year  last  past  to  give  such  officers, 
before  the  ship  departs  for  other  ports  in  this  or  foreign  countries 
with  the  supplies  so  purchased  from  the  respondent,  gratuities  such 
as  cigars,  meals,  and  entertainment,  also  sums  of  money,  for  the 
purpose  of  retaining  the  officers'  good  will,  and  to  secure  their  future 
patronage,  and  as  an  inducement  to  influence  their  employers  to 
purchase  or  contract  to  purchase  from  the  respondent  supplies  and 
stores  for  their  ships. 

Par.  5.  That  in  the  course  of  its  business  of  selling  supplies  for 
ships  in  interstate  and  foreign  commerce  as  aforesaid  and  after  con- 
tracts have  been  made  with  duly  authorized  agents  of  such  ships,  and 
the  officer  or  officers  of  the  ship  have  selected  and  ordered  supplies, 
and  the  supplies  have  been  delivered  and  inspected  by  said  officer 
and  he  has  given  his  approval  of  the  respondent's  invoice  of  the 
same,  respondent  has  given  sums  of  money  to  officers  of  the  following 
ships  for  the  purpose  of  retaining  their  good  will  and  to  secure  their 
future  patronage,  and  as  an  inducement  to  influence  their  employers 
to  purchase  or  contract  to  purchase  from  the  respondent  supplies 
and  stores  for  said  ships :  Aberdeen,  AUentown^  Alamosa^  Anacortes, 
Eastern  Star,  Grdbtree^  Cottonplant,  Gunstan  HaU^  Hwah  J  ah.  Lake 
Gleneoe,  Mattapan,  Opelike,  Walden,  Caledonia,  Clan  Morrison, 
Eiffon  Hidp  II,  Oaelio  Prince,  Glastonhurg,  Hartlamd  Point,  Kel- 
hergen,  Serpentine,  Sidlow  Range,  Southemdown,  Thurland  Castle, 
Tudor  Prince,  and  War  Sword. 

CONCLUSION. 

That  the  methods  of  competition  set  forth  in  the  foregoing  findings 
as  to  facts,  in  paragraphs  1,  2,  8,  4,  and  5,  and  each  and  all  of  them 
are,  under  the  circumstances  therein  set  forth,  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  in  violation  of  the 
provisions  of  section  5  of  the  act  of  Congress  approved  September 
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26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Commifision, 
to  define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission,  having  issued  and  served  its  com- 
plaint herein,  and  the  respondent,  the  Sparrows  Point  Store  CJo., 
having  entered  its  appearance  by  Preston  &  Field,  its  attorneys,  and 
having  filed  its  answer  and  thereafter  having  made,  executed,  and 
filed  an  agreed  statement  of  facts  in  wliich  it  is  stipulated  and  agreed 
that  the  Federal  Trade  Commission  shall  take  such  agreed  statement 
of  facts  as  evidence  in  this  case  and  in  lieu  of  testimony  and  proceed 
forthwith  upon  the  same  to  make  therein  its  report,  stating  its  find- 
ings as  to  the  facts  and  its  conclusions  and  its  order  without  the  in- 
troduction of  testimony,  and  waiving  therein  any  and  all  right  it 
may  have  to  require  the  introduction  of  testimony,  and  the  Federal 
Trade  Commission  having  made  and  entered  its  report  stating  its 
findings  as  to  the  facts  and  its  conclusion  that  the  respondent  has 
violated  section  6  of  an  act  of  Congress  approved  September  26, 1914, 
entitled,  "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof :  Now,  therefore. 

It  is  ordered^  That  the  respondent,  the  Sparrows  Point  Store  Co., 
its  ofiicers,  agents,  representatives,  servants,  and  employees,  cease  and 
desist  from  directly  or  indirectly  giving  or  offering  to  give  gratuities 
such  as  cigars,  meals,  entertainment,  and  siuns  of  money  to  captains, 
chief  engineers,  stewards,  and  other  employees  of  ships  of  its  cus- 
tomers or  prospective  customers  for  the  purpose  of  retaining  their 
good  will  or  to  secure  their  future  patronage  or  as  an  inducement  to 
influence  their  employers  to  purchase  or  contract  to  purchase  from 
the  respondent  supplies  and  stores  for  their  ships. 

It  is  further  ordered^  That  the  respondent  make  and  file  with  the 
Commission  not  later  than  the  31st  day  of  December,  A.  D.  1920,  a 
report  in  detail  of  the  manner  and  form  in  which  this  order  has  been 
conformed  to. 
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FEDERAL  TEADE  COMMISSION 
SHOTWELL  MANUFACTURING  COMPANY. 

OOMFLAINT  IN  THE  MATTEB  OF  THE  ALLEGED  VIOLATION  OF  SECTION  5  OF 
AN  AOr  OF  OONORES8  APFKOVED  8EFTEMBBR  20,  1014. 

Docket  562.— September  8, 1920. 

Stixabus. 

Where  a  coiporatioii  engaged  in  the  mannfacture  and  sale  of  candy  and  kindred 
products  gave  and  offered  to  give  to  salesmen  of  merchants  and  Jobbers 
handling  its  products  and  those  of  its  competitors,  with  the  knowledge  of 
said  jobbers  but  without  the  Imowledge,  so  far  as  said  corporation  was 
advised,  of  the  retailers  and  customers  who  purchased  Its  products  from 
said  Jobbers,  valuable  premiums  and  presents  consisting  of  watches. 
Jewelry,  and  other  personal  property,  as  an  inducement  for  them  to  push 
the  sale  of  its  goods  in  preference  to  similar  products  of  its  competitors : 

Held,  That  such  gifts  and  offers  to  give,  under  the  circumstances  set  forth, 
constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Shotwell  Manufactur- 
ing Co.,  hereinafter  referred  to  as  the  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  interstate  commerce,  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,"  and 
it  appearing  that  a. proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  on  information  and  belief,  as  follows : 

PabaoraphI.  That  the  respondent,  the  Shotwell  Manufacturing 
Co.,  is  now  and  was  at  all  times  hereinafter  mentioned  a  corporation 
organized,  existing,  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois,  having  its  principal  factory,  oflElce,  and 
place  of  business  located  in  the  city  of  Chicago  in  said  State,  now 
and  for  more  than  two  years  last  past  engaged  in  the  manufacture 
and  sale  of  candy  and  kindred  products  among  the  several  States 
of  the  United  States,  the  Territories  thereof,  and  the  District  of 
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Columbia  in  direct  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent,  the  Shotwell  Manufacturing  Co.,  in 
the  conduct  of  its  business  manufactures  such  candy  and  kindred 
products  so  sold  by  it  at  one  of  its  factories  located  in  the  city  of 
Chicago,  State  of  Illinois,  and  in  another  of  its  factories  located 
in  the  town  of  Arthur,  State  of  Iowa,  and  purchases  and  enters  into 
contracts  of  purchase  for  the  necessary  component  materials  needed 
therefor  in  different  States  and  Territories  of  the  United  States, 
transporting  the  same  through  other  States  of  the  United  States 
in  and  to  the  said  city  of  Chicago  and  in  and  to  the  said  town  of 
Arthur,  where  they  are  made  into  the  finished  product  and  sold  and 
shipped  to  purchasers  thereof;  that  after  such  candy  and  kindred 
products  are  so  manufactured  they  are  continuously  moved  to,  from, 
and  among  the  other  States  and  Territories  of  the  United  States, 
the  District  of  Columbia,  and  foreign  countries;  and  there  is  con- 
tinuously and  has  been  at  all  times  hereinafter  mentioned  a  constant 
current  of  trade  in  commerce  in  the  said  candy  and  kindred  products 
between  and  among  various  States  of  the  United  States,  the  Terri- 
tories thereof,  the  District  of  Columbia,  and  foreign  countries,  and 
especially  to  and  through  the  city  of  Chicago,  State  of  Illinois,  and 
to  and  through  the  town  of  Arthur,  State  of  Iowa,  and  therefrom 
to  and  through  other  States  of  the  United  States,  the  Territories 
thereof,  the  District  of  Columbia,  and  foreign  countries. 

Par.  3.  That  the  respondent  now  and  for  more  than  two  years 
last  past  with  the  effect  of  stifling  and  suppressing  competition  in 
the  manufacture  and  sale  of  candy  and  kindred  products  in  inter- 
state commerce  has  given  and  offered  to  give  valuable  premiums  and 
presents  consisting  of  watches,  valuable  jewelry,  and  other  valuable 
personal  property  to  the  salesmen  of  merchants  and  jobbers  handling 
the  products  of  the  respondent  and  similar  products  of  respondent's 
competitors  as  an  inducement  to  influence  such  salesmen  to  push  the 
sales  of  respondent's  products  to  the  exclusion  of  similar  products 
of  its  competitors. 

REPOKT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDEE. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Conmiission  issued  and  served 
a  complaint  upon  the  respondent,  Shotwell  Manufacturing  Co., 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  acL 
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The  respondent  having  entered  its  appearance  by  its  attorney,  filed 
its  answer  herein,  and  the  attorneys  for  the  Federal  Trade  Commis- 
sion and  the  respondent  having  duly  signed  and  filed  an  agreed 
statement  of  facts  wherein  and  whereby  it  was  stipulated  and  agreed 
that  such  statement  of  facts  should  be  taken  by  the  Commission  in 
lieu  of  testimony  herein,  and  that  the  Commission  might  therewith 
proceed  upon  such  agreed  statement  of  facts  to  make  its  report  and 
findings  as  to  the  facts,  its  conclusions  of  law,  and  its  order  dis- 
posing of  this  proceeding  without  any  further  notice  to  respondent. 

The  Commission  having  duly  considered  the  record,  and  being 
fully  advised  in  the  premises,  now  makes  its  report  and  findings  as 
to  the  facts  and  conclusion. 

FINDINGS  AS  TO  THE  FACTTS. 

Paragraph  1.  That  the  respondent,  Shotwell  Manufacturing  Co., 
is  now  and  was  at  all  times  hereinafter  mentioned  a  corporation  or- 
ganized, existing,  and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  Illinois,  having  its  principal  factory,  office,  and  place 
of  business  located  in  the  city  of  Chicago,  in  said  State,  now  and 
for  more  than  two  years  last  past  engaged  in  the  manufacture  and 
sale  of  candy  and  kindred  products  among  the  several  States  of  the 
United  States,  Territories  thereof,  and  the  District  of  Columbia,  in 
direct  competition  with  other  persons,  firms,  copartnerships,  and  cor- 
porations similarly  engaged. 

Pah.  2.  That  the  respondent,  Shotwell  Manufacturing  Co.,  in  the 
conduct  of  its  business  manufactures  such  candy  and  kindred  prod- 
ucts so  sold  by  it  at  one  of  its  factories  located  in  the  city  of  Chicago, 
State  of  Illinois,  and  in  another  of  its  factories  located  in  the  town 
of  Arthur,  State  of  Iowa,  and  purchases  and  enters  into  contracts 
of  purchase  for  the  necessary  component  materials  needed  therefor 
in  different  States  and  Territories  of  the  United  States,  transporting 
the  same  through  other  States  of  the  United  States  in  and  to  the 
city  of  Chicago  and  in  and  to  the  said  town  of  Arthur,  where  they 
are  made  into  the  finished  products  and  sold  and  shipped  to  pur- 
chasers thereof ;  that  after  such  candy  and  kindred  products  are  so 
manufactured  they  are  continuously  moved  to,  from,  and  among  other 
States  and  Territories  of  the  United  States,  the  District  of  Columbia, 
and  foreign  countries,  and  there  is  continuously  and  has  been  at 
all  times  hereinafter  mentioned  a  constant  current  of  trade  in  com- 
merce in  the  said  candy  and  kindred  products  between  and  among 
various  States  of  the  United  States,  the  Territories  thereof,  the  Dis- 
trict of  Columbia,  and  foreign  countries,  and  especially  to  and 
through  the  city  of  Chicago,  State  of  Illinois,  and  to  and  through 
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the  town  of  Arthur,  State  of  Iowa,  and  therefrom  to  and  through 
other  States  of  the  United  States,  Territories  thereof,  the  District  of 
Columbia,  and  foreign  countries. 

Par.  8.  That  the  respondent,  Shotwell  Manufacturing  Co.,  now 
and  for  more  than  two  years  last  past  has  given  and  offered  to  give 
valuable  premiums  and  presents  consisting  of  watches,  valuable 
jewelry,  and  other  valuable  personal  property  to  the  salesmen  of 
merchants  and  jobbers  handling  the  products  of  respondent  and 
similar  products  of  respondent's  competitors  as  an  inducement  to 
influence  such  salesmen  to  push  the  sales  of  respondent's  products 
in  preference  over  similar  products  of  its  competitors. 

Par.  4.  That  the  respondent,  in  order  to  carry  out  its  said  plan 
of  inducing  such  salesmen  of  jobbers  and  other  dealers  to  push  the 
sale  of  its  products,  issued  a  catalogue,  which  is  annexed  to  the 
agreed  statement  of  facts  and  marked  ^^  Exhibit  A,"^  which  said 
catalogue  is  labeled  '^Incentives  to  success,  new  and  enlarged  edi- 
tion; our  method  of  showing  appreciation  to  jobbers'  salesmen  for 
their  efforts  in  our  behalf,"  which  said  catalogue  sets  out  in  detail 
a  list  of  premiums  offered  to  such  salesmen  of  such  jobbers,  stating 
therein  the  scheme  and  plan  of  such  respondent  in  furthering,  by- 
the  offering  of  such  premiums,  the  sales  of  its  product  to  the  ex- 
clusion of  the  sales  of  the  products  of  competitors  of  the  respondent 
company,  which  said  catalogue  is  made  a  part  of  this  findings  of 
facts. 

Par.  5.  That  the  quantity  of  such  products  so  manufactured,  sold, 
and  distributed  by  respondent  is  substantial  and  forms  an  important 
item  of  commerce  among  the  several  States  of  the  United  States, 
and  the  aforesaid  acts  were  committed  with  the  intention  and  pur- 
pose of  restricting  and  hampering  the  marketing  of  the  products 
so  manufactured  and  sold  by  respondent's  competitors. 

Par.  6.  That  the  respondent  did  not  give  any  notice  to  the  retail 
merchants  or  the  customers  who  purchased  its  products  from  jobbers 
to  the  effect  that  the  respondent  was  offering  and  giving  premiums 
to  the  salesmen  of  jobbers  to  push  the  sale  of  respondent's  products 
in  preference  to  the  sales  of  other  persons,  firms,  or  corporations 
competing  with  respondent,  and  that,  so  far  as  respondent  knows  or 
is  informed,  such  retail  merchants  and  other  customers  who  pur- 
chased respondent's  products  from  jobbers  did  not  know  that  the 
salesmen  of  such  jobbers  had  received  premiums  or  other  rewards 
for  pushing  the  sale  of  respondent's  products. 

Par.  7.  That  respondent  informed  jobbers  who  were  handling  the 
products  of  respondent  of  the  fact  that  respondent  was  offering  and 

•Not  printed. 
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giying  to  the  salesmen  of  such  jobbers  premiums,  as  set  out  in  the 
exhibit  attached  to  the  original  agreed  statement  of  facts,  to  farther 
and  push  the  products  of  respondent  in  preference  to  the  products 
of  other  competing  manufacturers  of  respondent. 

CONCLUSION. 

The  practices  of  said  respondent  under  the  methods  and  circum- 
stances described  in  the  foregoing  findings  are  unfair  methods  of 
competition  in  interstate  conmierce,  and  constitute  a  violation  of 
section  5  of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled ^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes." 

OBDER  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein  wherein  it  alleges  that  it  had  reason  to  believe  that  the 
respondent,  Shotwell  Manufacturing  Co.,  has  been  and  now  is  using 
unfair  methods  of  competition  in  violation  of  the  provisions  of  sec- 
tion 6  of  an  act  of  Congress  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  and  that  a  proceeding  therein  in 
respect  to  the  alleged  violation  would  be  to  the  interest  of  the  public, 
and  fully  stating  its  charges  in  that  respect,  and  the  respondent  hav- 
ing duly  entered  its  appearance  and  having  filed  its  answer,  and  the 
attorneys  for  the  a.bove  parties  having  filed  and  signed  an  agreed 
statement  of  facts  wherein  and  whereby  it  was  duly  stipulated  and 
agreed  that  said  statement  of  facts  should  be  taken  by  the  Commis- 
sion in  lieu  of  testimony  herein,  and  that  the  Commission  might  pro- 
ceed on  said  statement  of  facts  to  enter  its  report,  findings  of  the 
facts,  its  conclusions  of  law,  and  its  order  disposing  of  this  proceed- 
ing, and  the  Commission  on  the  date  hereof  having  made  and  filed 
its  report  containing  its  findings  as  to  the  facts  and  its  conclusion 
that  respondent  had  violated  section  5  of  an  act  of  Congress  ap- 
proved September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof :  Now, 
therefore. 

It  is  ordered^  That  the  respondent,  Shotwell  Manufacturing  Co.,  a 
corporation  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  and  having  its  principal  factory,  office,  and  place  of  busi- 
ness located  in  the  city  of  Chicago,  said  State,  its  officers,  directors, 
agents,  servants,  and  employees  cease  and  desist : 
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(1)  From  directly  or  indirectly  offering  to  give  or  giving  valuable 
premiums  or  presents  or  other  valuable  personal  property  or  any 
other  thing  of  value  to  the  salesmen  of  merchants  or  jobbers  handling 
the  products  of  the  respondent  and  similar  products  of  respondent's 
competitors  as  an  inducement  to  influence  such  salesmen  to  push  the 
sale  of  respondent's  products  to  the  exclusion  of  similar  products  of 
its  competitors. 

(2)  From  publishing  or  circulating  any  catalogues,  circulars,  let- 
ters, advertisements,  or  other  printed  matter  containing  lists  of  pre- 
miums, presents,  or  other  things  of  value  to  be  given  to  the  salesmen 
of  merchants  or  jobbers  handling  the  products  of  the  respondent 
and  similar  products  of  respondent's  competitors  as  an  inducement 
to  in£tuence  such  salesmen  to  push  the  sale  of  respondent's  products 
over  its  competitors. 

(3)  The  respondent  is  directed,  after  the  expiration  of  60  days 
from  the  time  that  it  is  served  with  a  copy  of  this  order,  to  file  with 
the  Commission  a  written  report  as  to  steps  that  have  been  taken  to 
comply  with  the  terms  of  this  order. 


HOLLAND  PIANO  MANUFACTUBING  CX),  81 

Complaint. 


FEDERAL  TRADE .  COMMISSION 

V. 

HOLLAND  PIANO  MANUFACTURING  CO. 

OOMFLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION   OF  SECTHON    6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1014. 

Docket  577.— -September  8,  1920. 

Stixjlbus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  pianos  and  piano 
players,  at  the  request  of  its  customer  dealers  and  for  the  purpose  and 
with  the  effect  of  permitting  them  to  make  radical  and  abnormal  discounts 
to  ultimate  purchasers  and  still  receive  customary  prices  for  such  instru- 
ments, stenciled  thereon  abnormally  and  unreasonably  high  fictitious  values, 
with  the  tendency  and  effect  of  deceiving  purchasers  and  the  public  into 
believing  that  such  stenciled  prices  represented  resale  values  based  on 
cost  plus  a  reasonable  profit  and'  that  the  corporation  required  or  intended 
its  customers  to  observe  the  same;  having  the  tendency  thereby  to  impede 
or  suppress  competition : 

Hdd^  That  such  false  stenciling,  under  the  circumstances  set  forth,  con- 
stituted an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Holland  Piano  Manu- 
facturing Co.,  hereinafter  referred  to  as  respondent,  has  been  and 
is  using  unfair  methods  of  competition  in  interstate  commerce  in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26,  1914,  entitled,  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  on  information  and  belief  as  follows: 

Pakaqbaph  1.  That  respondent  is  a  corporation  organized,  exist* 
ing,  and  doing  business  imder  and  by  virtue  of  the  laws  of  the  State 
of  Minnesota,  with  its  principal  office  and  place  of  business  »t  tK^ 
city  of  Minneapolis,  in  the  State  of  Minnesota,  and  that  respondent 
for  more  than  one  year  last  past  has  been  and  now  is  engaged  in 
the  business  of  manufacturing,  selling,  and  shipping  pianos  and 
player  pianos  to,  from,  and  among  the  various  States  of  the  United 
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States  in  direct  competition  with  other  persons,  firms,  and  corpora- 
tions similarly  engaged. 

Pab.  2.  That  with  the  purpose  and  effect  of  stifling  and  suppress- 
ing competition  in  the  aforesaid  interstate  commerce  in  the  sale  and 
distribution  of  pianos  and  player  pianos,  respondent,  in  the  regular 
course  of  its  said  business,  stencils  or  causes  to  be  stenciled  on  pianos 
and  player  pianos  of  its  own  manufacture  resale  prices  which  are 
calculated  to  deceive,  and  do  deceive,  the  purchasing  public  and  the 
public  generally  into  the  belief  that  purchasers  and  prospective  pur- 
chasers derive  greater  benefits  by  purchasing  pianos  and  player 
pianos  manufactured  by  respondent  than  they  would  receive  by  pur- 
chasing pianos  and  player  pianos  of  equal  grade  and  quality  manu- 
factured by  competitors  of  respondent,  when  in  truth  and  in  fact 
such  prices  so  stenciled  are  not  bona  fide  resale  prices  but  represent 
values  greatly  in  excess  of  values  customarily  received  as  resale  values 
for  pianos  and. player  pianos  of  like  kind,  grade,  and  quality. 

Par.  8.  That  such  prices  are  so  stenciled  on  said  pianos  and  player 
pianos  by  respondent  in  the  regular  course  of  his  said  business  ac- 
cording to  agreements  with,  or  at  the  request  of,  customers  of  re- 
spondent, which  customers  are  regularly  engaged  in  the  general  busi- 
ness of  merchandising  and  shipping  pianos  and  player  pianos  to, 
through,  and  from  the  States  and  Territories  of  the  I7nited  States; 
that  such  stenciled  prices  appearing  on  said  pianos  and  player  pianos 
are  calculated  to  deceive,  and  do  deceive,  purchasers  and  prospective 
purchasers  and  the  public  generally  into  the  belief  that  such  stenciled 
prices  represent  bona  fide  resale  values  based  on  costs  plus  reason- 
able profits,  and  that  respondent,  as  the  manufacturer  of  such  pianos 
and  player  pianos,  requires,  or  intends,  his  said  customers  to  demand 
or  receive,  from  purchasers,  or  prospective  purchasers,  values  equal 
to  such  stenciled  resale  prices ;  when  in  truth  and  in  fact  such  stenciled 
prices  do  not  represent  bona  fide  resale  values  or  values  which  re- 
spondent in  any  sense  demands  or  intends  his  said  customers  to  re- 
ceive from  purchasers,  or  prospective  purchasers,  but  such  stenciled 
prices  represent  abnormally  and  unreasonably  high  fictitious  values 
so  stenciled  on  said  pianos  and  player  pianos  for  the  purpose  of  per- 
mitting respondent's  said  customers  to  make,  and  who  in  fact  do 
make,  radical  and  abnormal  discounts  therefrom,  thus  leaving  the 
resale  prices  to  be  received,  and  which  are  received  by  said  customers, 
far  below  such  stenciled  prices,  yet  equal  to  reasonable  and  full  resale 
values  usually  received  by  said  customers  and  other  dealers  and  dis- 
tributors for  pianos  and  player  pianos  of  equal  quality,  grade,  and 
kind* 
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REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complainant  upon  the  respondent,  Holland  Piano  Manufacturing  Co., 
charging  it  with  the  use  of  an  unfair  method  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorney, 
hearings  were  had,  and  evidence  was  thereupon  introduced  in  support 
of  the  allegations  of  said  complaint  and  on  behalf  of  the  respondent 
before  an  examiner  of  the  Federal  Trade  Commission,  heretofore 
duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  duly  considered  the  record  and  being  now  fully 
advised  in  the  premises,  makes  this  its  bindings  as  to  the  facts  and 
conclusion. 

FINDINGS  AS  TO  THE  rACTS. 

Pabagbaph  1.  That  the  respondent,  Holland  Piano  Manufacturing 
Co.,  is  a  corporation  organized,  existing,  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Minnesota,  with  its  principal 
office  and  place  of  business  at  the  city  of  Minneapolis,  in  the  State  of 
Minnesota,  and  that  respondent  for  more  than  one  year  last  past  has 
been  and  now  is  engaged  in  the  business  of  manufacturing,  selling, 
and  shipping  pianos  and  player  pianos  to,  from,  and  among  the  vari- 
ous States  of  the  United  States,  in  direct  competition  with  other  per- 
sons, firms,  and  corporations  similarly  engaged. 

Par.  2.  That  in  the  sale  and  distribution  of  pianos  and  player 
pianos,  respondent  in  the  regular  course  of  its  said  business,  from 
the  date  of  its  organization,  in  December,  1918,  to  and  until  the  serv- 
ice upon  it  of  the  complaint  in  the  proceeding  on  March  15,  1920, 
stenciled  on  pianos  and  player  pianos  of  its  own  manufacture  resale 
prices;  that  such  prices  were  so  stenciled  on  said  pianos  and  player 
pianos  by  respondent  in  the  regular  course  of  its  said  business  at  the 
request  of  its  customers ;  that  such  customers  were  and  are  regularly 
engaged  in  the  general  business  of  merchandising  and  shipping 
pianos  and  player  pianos  to,  through,  and  among  the  several  States 
and  Territories  of  the  United  States ;  that  such  stenciled  prices  ap- 
pearing on  pianos  and  player  pianos  were  calculated  to  deceive,  and 
did  deceive,  purchasers  and  prospective  purchasers  and  the  public 
generally  into  the  belief  that  such  stenciled  prices  represented  piano 
resale  values  based  on  cost  plus  reasonable  profits,  and  that  the  re- 
spondent as  the  manufacturer  of  such  pianos  and  player  pianos  re- 
quired or  intended  its  customers  to  demand  or  receive  from  pur- 
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chasers  or  prospective  purchasers  such  stenciled  resale  prices;  that 
in  truth  and  in  fact  such  stenciled  prices  did  not  represent  bona  fide 
resale  prices  or  prices  which  the  respondent  in  any  sense  required 
or  intended  its  said  customers  to  receive  from  purchasers  or  prospec- 
tive purchasers;  that  such  stenciled  prices  represented  abnormally 
and  unreasonably  high  fictitious  values,  so  stenciled  on  said  pianos 
and  player  pianos  for  the  purpose  of  permitting  respondent's  said 
customers  to  make  radical  and  abnormal  discounts  therefrom;  that 
respondent's  said  customers  did  make  radical  and  abnormal  dis- 
coimts  from  such  stenciled  resale  prices,  and  received  prices  for  such 
pianos  and  player  pianos  far  below  such  stenciled  prices,  and  said 
reduced  prices  were  equal  to  prices  usually  received  by  said  customers 
and  dealers  and  distributors  of  pianos  and  player  pianos  of  equal 
quality,  grade,  and  kind  manufactured  by  competitors  of  respondent 
Par.  8.  That  the  practice  described  in  the  preceding  paragraph  of 
these  findings  has  the  tendency  to  impede  or  suppress  competition  in 
the  sale  of  pianos  and  player  pianos  in  and  among  the  various  States 
of  the  United  States. 

CONCLUSION. 

That  the  method  of  competition  set  forth  in  the  foregoing  findings 
as  to  the  facts  is,  under  the  circumstances  therein  set  forth,  an  unfair 
method  of  competition  in  violation  of  the  provisions  of  section  5  of 
an  act  of  Congress  approved  September  26,  1914,  entitled  "An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  testimony  and  evi- 
dence and  argument  of  counsel,  and  the  Commission  having  made  its 
findings  as  to  the  facts  with  its  conclusion  that  the  respondent  has 
violated  the  provisions  of  an  act  of  Congress  approved  September 
26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes  " : 

It  is  now  ordered^  That  the  respondent,  Holland  Piano  Manufac- 
turing Co.,  and  its  officers,  directors,  representatives,  agents,  servants, 
and  employees,  do  cease  and  desist  from  directly  or  indirectly  stencil- 
ing or  causing  to  be  stenciled,  or  in  any  other  manner  marking  or 
causing  to  be  marked  upon  pianos  and  player  pianos  manufactured 
by  respondent,  fictitious  or  misleading  prices  grossly  in  excess  of  the 
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prices  at  which  such  pianos  and  player  pianos  are  usually  sold  at 
retail. 

It  is  furtJier  ordered^  That  the  respondent,  Holland  Piano  Manu- 
facturing Co.,  shall,  within  60  days  after  the  service  upon  it  of  a 
copy  of  this  order,  file  with  the  Commission  a  report  in  writing  set- 
ting forth  in  detail  the  manner  and  form  in  which  it  has  complied 
with  the  order  to  cease  and  desist  hereinbefore  set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

THE  OAKES  COMPANY. 

COliPLAINT  IN   THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION    6 
OF  AN  ACT  OF  C0N0BE8S  AFPROVED  SEPTEMBER  26,  1014. 

Docket  344.— September  9,  1920. 

Syllabus. 

Where  a  corporation  engaged  In  the  manufacture  and  sale  of  fans  for  auto- 
mobiles, motor  trucks,  and  tractors,  the  largest  output  of  which  was  of  the 
cup-and-cone  type,  in  competition  with  a  concern  similarly  engaged,  the 
largest  output  of  which  was  a  fan  of  the  roller-bearing  type, 

(o)  Secured,  through  a  detective  whom  it  caused  to  be  employed  by  said  com- 
petitor, the  names  and  addresses  of  persons  to  whom  said  competitor  was 
sliipping  its  product,  the  amount  so  shipped,  and  other  Information  relative 
to  its  business; 

(ft)  Falsely  represented  to  the  trade  that  the  roller-bearing  type  of  fan  costs 
less  to  manufacture  than  the  cup-and-cone  type  and  does  not  work  satisfac- 
torily; and 

(c)  Manufactured  and  offered  to  the  trade  a  fan  similar  to  competitor's  at  a 
lower  price,  not  in  good  faith  for  the  purpose  of  sale,  but  solely  to  depre- 
ciate the  value  of  its  competitor's  fan  and  induce  the  trade  and  the  public 
to  believe  that  said  competitor  was  selling  its  fan  at  more  than  a  fair 
price: 

Held,  That  such  course  of  conduct,  under  the  circumstances  set  fortli,  consti- 
tuted an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe,  from  a 
preliminary  investigation  made  by  it,  that  The  Oakes  Co.,  herein- 
after referred  to  as  respondent,  has  been  and  is  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914, 
entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows : 

Pabagraph  1.  That  the  respondent,  The  Oakes  Co.,  is  a  corpora- 
tion organized,  existing,  and  doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Indiana,  having  its  principal  office  and  place 
of  business  at  the  city  of  Indianapolis,  in  said  State,  and  is  now,  and 
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at  all  times  hereinafter  mentioned  has  been,  engaged  in  the  manufac- 
ture and  sale  of  pressed  steel  fans  for  automobiles,  trucks,  and  trac- 
tors among  the  several  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged ;  and  there 
is  continuously,  and  has  been  at  all  times  hereinafter  mentioned,  a 
constant  current  of  trade  and  commerce  in  said  products  between  and 
among  the  various  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia,  and  especially  to  and  through  the  city  of  In- 
dianapolis, State  of  Indiana,  and  therefrom  to  and  through  other 
States  and  Territories  of  the  United  States  and  the  District  of 
Columbia. 

Pab.  2.  That  the  respondent.  The  Oakes  Co.,  for  more  than  one 
year  last  past,  with  the  effect  of  hindering  and  embarrassing  competi- 
'  tors  in  the  conduct  of  their  business  and  suppressing  competition, 
has  engaged  the  services  of  a  private  detective  agency  to  spy  upon 
the  business  of  one  of  its  competitors,  said  detective  agency  at  the  re- 
quest and  solicitation  of  respondent  placing  its  operatives  in  the 
manufacturing  plant  of  said  competitor,  and  making  daily  reports  to 
respondent  of  the  names  and  addresses  of  customers  of  said  competi- 
tor, amount  of  goods  shipped,  and  other  trade  secrets  and  information 
belonging  to  and  concerning  the  business  of  said  competitor. 

Pak.  3.  That  respondent.  The  Oakes  Co.,  for  more  than  one  year 
last  past  attempted  to  induce  a  certain  manufacturer  to  refrain  from 
selling  its  products  to  a  competitor  of  respondent,  by  statements  to  the 
said  manufacturer  that  a  salesman  of  said  manufacturer  was  selling 
supplies  to  the  competitor  of  respondent  at  too  low  a  price  and  by 
intimating  that  there  was  collusion  between  the  salesman  and  said 
competitor;  and  by  threats  that  if  said  manufacturer  continued  sell- 
ing respondent's  competitor  at  such  prices,  that  respondent  would  en- 
gage in  the  same  line  of  business  as  said  manufacturer ;  all  with  the 
purpose  of  cutting  off  the  source  from  which  said  competitor  obtained 
supplies,  and  with  the  effect  of  stifling  and  suppressing  competition, 
and  with  other  effects. 

Pab.  4.  That  respondent.  The  Oakes  Co.,  until  recently  has  manu- 
factured exclusively  an  automobile  fan  known  in  the  trade  as  the 
cup-and-cone  type  of  fan;  that  a  certain  competitor  of  respondent 
manufactures  exclusively  what  is  known  as  the  rollers-bearing  type 
of  fan,  of  which  respondent  was  well  aware;  that  it  costs  less  to 
manufacture  the  cup-and-cone  type  of  fan  than  it  does  the  roller- 
bearing  type  of  fan ;  that,  with  the  purpose  and  effect  of  putting  its 
competitor  out  of  business,  respondent  thereafter  began  the  manu- 
facture of  the  roller-bearing  type  of  fan,  and  has  through  its  sales- 
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men,  agents,  and  other  means  represented  to  the  trade  that  it  costs 
less  to  manufacture  the  roller-bearing  type  of  fan  than  it  does  the 
cup-and-cone  type,  such  representations  being  false  and  misleading 
and  made  with  the  intent  and  purpose  of  depreciating  the  value  of 
the  roller-bearing  fan  in  the  opinion  of  the  trade  and  causing  the 
public  to  believe  that  its  competitors  who  manufacture  the  roller- 
bearing  type  of  fan  are  selling  the  same  at  more  than  a  fair  price. 

Pab.  5.  That  respondent,  the  Oakes  Co.,  until  recently  has  manu- 
factured exclusively  an  automobile  fan  known  in  the  trade  as  the 
cup-and-cone  type  of  fan;  that  a  certain  competitor  of  respondent 
manufactures  exclusively  what  is  known  as  the  roller-bearing  type 
of  fan,  of  which  the  respondent  was  well  aware;  that  it  costs  less  to 
manufacture  the  cup-and-cone  type  of  fan  than  it  does  the  roller- 
bearing  type  of  fan ;  that  with  the  purpose  and  effect  of  putting  its 
competitor  out  of  business  respondent  thereafter  began  the  manu- 
facture of  a  roller-bearing  fan,  and  has  through  its  salesmen^  agents, 
and  other  means  offered  to  sell,  and  does  sell,  said  roller-bearing  type 
of  fan  for  considerably  less  than  the  cup-and-cone  type,  and  has 
offered  to  sell,  and  does  sell,  said  roller-bearing  type  of  fan  at  less 
than  cost. 

KEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  The  Oakes  Co.,  charging  it  with 
the  use  of  unfair  methods  of  competition  in  commerce  in  violation 
of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
Gavin  &  Gavin,  and  filed  its  answer  herein,  hearings  were  had  and 
evidence  was  thereupon  introduced  in  support  of  the  allegations  of 
said  complaint  and  on  behalf  of  the  respondent  in  support  of  its 
answer  before  an  examiner  of  the  Federal  Trade  Commission  there- 
tofore duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  heard  argument  of  counsel  and  duly  considered 
the  record,  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACJTS. 

Pakagraph  1.  Respondent  is  and  was  at  the  times  mentioned  in  the 
complaint  a  corporation  organized,  existing,  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Indiana,  having  its  principal 
office  and  factory  in  the  city  of  Indianapolis,  in  said  State,  and  is  and 
was  at  all  of  said  times  engaged  in  manufacturing  radiator  fans  for 
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automobiles,  motor  trucks,  and  tractors,  and  in  selling  and  trans* 
porting  its  product  in  and  among  the  several  States  of  the  United 
States  and  foreign  countries. 

Pab.2.  All  of  respondent's  products,  whether  intended  for  inter- 
state shipments  or  intrastate  shipments,  are  and  were  at  all  of  said 
times  delivered  f .  o.  b.  cars  at  Indianapolis,  Ind.,  and  are  and  were 
80  delivered  by  respondent  to  such  carriers  to  be  transported  and 
delivered  by  such  carriers  to  the  purchasers  in  the  State  of  Indiana 
and  in  other  States  of  the  United  States. 

Pab.  8.  The  Automotive  Parts  Co.  is  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana,  having  its  office  and  fac- 
tory in  the  city  of  Indianapolis,  in  said  State,  and  is  and  has  been 
since  the  month  of  February,  1918,  engaged  in  manufacturing  radi- 
ator fans  for  automobiles,  motor  trucks,  and  tractors,  85  per  cent 
of  which  fans  are  of  the  roller>bearing  type  of  fan  equipped  with 
Hyatt  roller  bearings.  Its  product  is  sold  and  transported  into  every 
State  of  the  United  States  and  into  Canada  and  Australia. 

Pab.  4.  The  respondent  manufactures  several  types  of  fans  for 
automobiles,  motor  trucks,  and  tractors;  that  is  to  say,  hub-driven 
fans,  shaft-driven  fans,  ball-bearing  fans,  plain  bearing  fans,  and 
Timkin  fans,  its  largest  output  being  a  type  of  fan  known  to  the 
trade  as  the  cup-and-cone  fan. 

Par.  5.  During  the  month  of  April,  1918,  respondent  hired  and 
caused  to  be  placed  in  the  manufacturing  plant  of  the  Automotive 
Parts  Co.  a  detective;  that  such  detective  applied  to  the  superin- 
tendent of  the  Automotive  Parts  Co.,  and  was  hired  as  an  employee 
of  that  company,  and  remained  with  the  Automotive  Parts  Co.  and 
worked  in  its  plant  continuously  until  about  September  14,  1918, 
at  which  time  it  was  discovered  that  he  was  in  fact  a  detective  in 
the  employ  of  respondent,  and  was  thereupon  discharged  by  the 
Automotive  Parts  Co. 

Pab.  6.  During  the  months  of  August,  September,  and  a  part 
of  the  month  of  October,  1918,  said  detective  made  reports  two 
or  three  times  weekly,  either  to  the  respondent  or  to  the  Webster 
Detective  Agency,  with  which  he  was  connected,  which  reports 
were  forwarded  by  said  detective  agency  to  respondent.  These 
reports,  among  other  information  relative  to  the  business  of  the 
Automotive  Parts  Co.,  contained  the  names  and  post-office  addresses 
of  the  persons  to  whom  the  Automotive  Parts  Co.  was  shipping  its 
product  and  the  amount  of  such  products  shipped  to  each  person. 

Par.  7.  Said  detective  at  the  time  he  applied  to  the  Automotive 
Parts  Co.  for  employment  asked  to  be  assigned  to  a  position  on  what 
is  known  as  the  assembly  bench,  and  was  given  such  position.    The 
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assembly  bench  is  the  place  where  the  fans  manufactured  by  the 
Automotive  Parts  Co.  are  prepared  for  shipment.  After  the  fans 
are  assembled  they  are  placed  on  the  floor  a  few  feet  from  the  assem- 
bly bench  in  the  same  room,  and  are  there  packed  in  boxes  or  crated 
for  shipment,  and  marked  with  the  name  and  post-office  address  of 
the  purchaser.  The  packing  and  marking  is  done  within  the  view  of 
persons  working  at  the  assembly  bench,  and  said  detective  frequently 
examined  the  boxes  in  v^hich  the  fans  were  packed,  and  saw  the 
names  and  post-office  addresses  of  the  purchasers. 

Par.  8.  After  said  detective  was  discharged  from  the  employ  of  the 
Automotive  Parts  Co.  (Sept.  14,  1918),  he  hired  one  John  Davis, 
an  employee  of  the  Automotive  Parts  Co.,  to  furnish  him  with  in- 
formation as  to  the  materials  which  came  into  and  which  went  out 
of  the  plant  of  the  Automotive  Parts  Co.,  and  also  the  names  and 
post-office  addresses  of  the  persons  to  whom  the  Automotive  Parts 
Co.  shipped  its  product.  Said  detective  paid  said  John  Davis  for 
such  services  each  night  as  the  information  was  delivered. 

Par.  9.  Kespondent  claims  that  there  was  a  ^4eak"  in  its  office 
by  which  the  Automotive  Parts  Co.  was  obtaining  information  as 
to  its  business  and  that  the  detective  was  placed  in  the  plant  of  the 
Automotive  Parts  Co.  for  the  purpose  of  discovering  such  ^'  leak.'' 

Par.  10.  Louis  Schwitzer  is  and  has  been  since  its  organization 
the  president  of  the  Automotive  Parts  Co.  He  was,  froibi  October 
1,  1916,  to  February  16,  1918,  engineer  and  productive  manager  of 
respondent,  and  designed  the  roller-bearing  type  of  fan  manufac- 
tured by  the  Automotive  Parts  Co.  He  is  an  Austrian  by  birth  and 
at  the  time  of  the  hearing  in  this  proceeding  was  not  a  citizen  of  the 
United  States. 

Par.  11.  The  roller-bearing  type  of  fan  as  manufactured  by  the 
Automotive  Parts  Co.  costs  approximately  48  cents  more  to  manu- 
facture than  the  cup-and-cone  type  of  fan. 

Par.  12.  The  roller-bearing  type  of  fan  as  made  by  the  Automo- 
tive Parts  Co.  satisfactorily  performs  the  work  for  which  it  was 
designed. 

Par.  18.  Bespondent  has  represented  to  the  trade  that  the  roller- 
bearing  type  of  fan  costs  less  to  manufacture  than  the  cup-and-cone 
type  of  fan  and  that  the  roller-bearing  type  of  fan  would  not  work 
satisfactorily. 

Par.  14.  Respondent  makes  and  offers  to  the  trade  a  roller-bearing 
type  of  fan  similar  to  the  fan  manufactured  by  the  Automotive  Parts 
Co.  and  offers  it  at  a  price  less  than  the  price  charged  by  the  Automo- 
tive Parts  Co. 

Par.  16.  Respondent  does  not  offer  its  roller-bearing  fan  to  the 
trade  in  good  faith  for  the  purpose  of  selling  it,  but  solely  for  the 
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purpose  of  depreciating  the  value  of  the  roller-bearing  type  of  fan 
as  manufactured  by  its  competitor  and  inducing  the  trade  and  the 
public  to  believe  that  its  competitor  is  selling  its  roller-bearing  type 
of  fan  at  more  than  a  fair  price. 

CONCLUSIONS. 

The  several  acts  and  conduct  of  the  respondent  as  set  forth  in  the 
foregoing  findings  as  to  the  facts  are,  and  each  of  them  is,  in  the 
circumstances  therein  set  forth,  violations  of  the  provisions  of  section 
5  of  the  act  of  Congress  approved  September  26,  1914,  entitled  ^^An 
act  to  create  a  Federal  Trade-  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  the  methods  of  competition  set 
forth  in  said  findings  are,  and  each  of  them  is,  in  the  circumstances 
therein  set  forth,  unfair  methods  of  competition  in  interstate  com- 
merce. 

ORDEB  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  and  the  respondent.  The  Oakes  Co.,  having  entered  its 
appearance  by  Gavin  &  Gavin,  its  attorneys,  and  having  served  and 
filed  its  answer  to  said  complaint,  and  testimony  having  been  taken 
in  support  of  said  complaint  and  on  behalf  of  said  respondent  in 
support  of  its  answer,  and  the  Commission  having  made  its  findings 
as  to  the  facts  and  its  conclusions  in  this  proceeding,  and  on  the  date 
hereof  having  made  and  filed  a  report  containing  its  findings  as  to 
the  facts  and  its  conclusions  that  the  respondent  has  violated  section 
5  of  the  act  of  Congress  approved  September  26,  1914,  entitled  ^^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  which  said  report  is  hereby  referred 
to  and  made  a  part  hereof :  Therefore, 

It  is  hereby  ordered,  That  the  respondent,  The  Oakes  Co.,  its  officers, 
agents,  servants,  and  employees,  cease  and  desist  from  placing  or 
causing  to  be  placed  in  tiie  manufacturing  plant  of  the  Automotive 
Parts  Co.  a  detective  or  detectives,  or  any  other  person,  agent,  or 
employee  of  the  respondent,  for  the  purpose  of  ascertaining  any  in- 
formation relative  to  the  business  of  said  Automotive  Parts  Co.,  and 
particularly  the  names  and  post-office  addresses  of  the  persons  to 
whom  the  Automotive  Parts  Co.  ships  its  product  and  the  amount 
of  such  product  shipped  to  each  such  person,  and  from  practicing 
any  system  of  espionage  upon  the  business  of  said  Automotive 
Parts  Co. 

It  is  further  ordered^  That  within  60  days  from  the  date  of  the 
service  of  this  order  upon  you  you  report  to  the  Commission  how  and 
in  what  manner  you  have  complied  with  the  terms  of  this  order. 
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LEWIS  PELSTRING. 

OOHPLAINT  IN  THE  HATTER  OF  THE  AliLEGED  VIOLATION  OF  SEOnON  5  OF 
AN  AC7T  OF  00NGRES8  APPROVED  SEPTEMBER  26,  1914. 

Docket  600.— September  9,  1920. 

Stijulbus. 

Where  an  Indlvldnal  under  the  names  of  "Government  Supply  House"  and 
"  Pelstring's  Government  Supply  House  '*  falsely  and  deceptively  advertised 
and  offered  for  sale  various  paints  and  varnishes  as  "  Government  supplies,** 
*'  War  supplies/*  "  Government  spar  varnish,"  and  "  Government  structural 
paint,  boxed  for  overseas  shipment,"  the  fact  being  that  such  paints  and 
varnishes  had  never  belonged  to  the  Government  or  any  department  thereof, 
and  that  at  the  time  of  said  advertisements  he  had  in  stock  no  paint,  varnish, 
or  war  or  other  supplies  of  any  kind  with  which  the  Government  had  been 
in  any  way  connected: 

Held,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  CommisBion  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Lewis  Pelstring,  herein- 
after referred  to  as  respondent,  has  been  and  is  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled ^'An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect,  on 
information  and  belief,  as  follows: 

Paragraph  1.  That  the  respondent,  Lewis  Pelstring,  is  a  resident 
of  the  State  of  Pennsylvania,  having  his  principal  office  and  place  of 
business  located  in  Philadelphia,  in  said  State,  and  has  been  for  more 
than  one  year  last  past  and  now  is  engaged  in  the  business  of  selling 
paints,  varnishes,  and  kindred  products  throughout  various  States  of 
the  United  States,  and  at  all  times  hereinafter  mentioned  has  carried 
on  said  business  in  direct  competition  with  other  persons,  firms,  co- 
partnerships, and  corporations  similarly  engaged. 
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Pax.  2.  That  the  respondent  in  the  course  of  his  said  business  has, 
within  one  year  last  past,  caused  to  be  inserted  in  various  newspapers 
circulated  in  and  among  the  several  States  of  the  United  States 
various  advertisements  in  which  he  has,  under  the  names  of  '*'  Govern- 
ment  Supply  House ''  and  ^^  Pelstring's  (Government  Supply  House  " 
offered  for  sale  various  paints  and  varnishes  designated  by  him  as 
"Government  supplies,"  "War  supplies,''  "Government  spar  var- 
nish," "  Government  structural  paint,  boxed  for  overseas  shipment," 
when  in  fact  said  paints  and  varnishes  had  been  bought  by  respond- 
ent from  other  dealers  in  the  ordinary  course  of  business,  and  had 
never  belonged  to  the  United  States  Government,  or  any  department 
thereof. 

Par.  3.  That,  among  others,  three  advertisements  were  printed  on 
November  23, 1919,  December  7, 1919,  and  December  28, 1919,  respec- 
tively, in  the  "  For  sale  "  columns  of  the  Philadelphia  North  Ameri- 
can, a  daily  newspaper  published  in  the  city  of  Philadelphia,  State  of 
Pennsylvania,  and  having  a  large  circulation  throughout  said  State 
and  the  adjoining  States. 

Pab.4.  That  at  said  times  respondent  did  not  have  in  stock  any 
Government  paint  or  varnish,  or  Government  or  war  supplies  of  any 
kind,  or  any  supplies  which  had  been  manufactured  for  the  Govern- 
ment or  boxed  for  overseas  shipment,  as  stated  in  said  advertisements, 
or  any  goods  with  which  the  United  States  Government  had  been  in 
any  way  connected,  of  all  of  which  facts  respondent  had  full  knowl- 
edge at  the  time  of  the  publication  of  said  advertisements. 

Pab.  5.  That  by  reason  of  the  facts  set  out  in  the  foregoing  para- 
graphs of  this  complaint  the  respondent  has  been  guilty  of  unfair 
methods  of  competition  in  commerce  as  defined  and  prohibited  by  sec- 
tion 5  of  an  act  of  Congress  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

BEPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
I  complaint  upon  the  respondent,  Lewis  Pelstring,  charging  him 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  filed  his  answer,  wherein  he  admits  that 
the  matters  and  things  alleged  in  said  complaint  are  true  in  the 
manner  and  form  alleged,  and  wherein  respondent  stipulates  and 
agr^s  that  the  Commission  shall  take  said  answer  as  the  evidence 
in  this  case  and  in  lieu  of  testimony,  and  shall  forthwith  and  there- 
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upon  make  and  enter  its  report,  stating  its  findings  as  to  the  facts 
and  its  conclusion,  and  its  order  to  cease  and  desist  from  the  methods 
of  competition  complained  of,  disposing  of  this  proceeding  without 
the  introduction  of  testimony  or  presentation  of  argument,  and  the 
Commission  having  duly  considered  the  record  and  being  fully  ad- 
vised in  the  premises,  now  makes  this  its  findings  as  to  the  facts 
and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  respondent,  Lewis  Pelstring,  is  a  resident  of 
the  State  of  Pennsylvania,  having  his  principal  office  and  place  of 
business  located  in  Philadelphia,  in  said  State,  and  has  been  for 
more  than  one  year  last  past,  and  now  is,  engaged  in  the  business  of 
selling  paints,  varnishes,  and  kindred  products  throughout  various 
States  of  the  United  States,  and  at  all  times  hereinafter  mentioned 
has  carried  on  said  business  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  respondent  in  the  course  of  his  said  business  has 
within  one  year  last  past  caused  to  be  inserted  in  various  news- 
papers circulated  in  and  among  the  several  States  of  the  United 
States  various  advertisements  in  which  he  has,  under  the  names  of 
"  Government  Supply  House  "  and  "  Pelstring's  Government  Supply 
House,''  offered  for  sale  various  paints  and  varnishes  designated  by 
him  as  "  Government  supplies,"  "  War  supplies,"  "  Government  spar 
varnish,"  "Government  structural  paint,  boxed  for  overseas  ship- 
ment," when  in  fact  said  paints  and  varnishes  had  been  bought  by 
respondent  from  other  dealers  in  the  ordinary  course  of  business, 
and  had  never  belonged  to  the  United  States  Government  or  any 
department  thereof. 

Par.  3.  That,  among  others,  three  such  advertisements  were  printed 
on  November  23,  1919,  December  7,  1919,  and  December  28,  1919, 
respectively,  in  the  "  For  sale  "  columns  of  the  Philadelphia  North 
American,  a  daily  newspaper  published  in  the  city  of  Philadelphia, 
State  of  Pennsylvania,  and  having  a  large  circulation  throughout  the 
said  State  and  the  adjoining  States. 

Par.  4.  That  at  said  times  respondent  did  not  have  in  stock  any 
Government  paint  or  varnish,  or  Government  or  war  supplies  of  any 
kind,  or  any  supplies  which  had  been  manufactured  for  the  Govern- 
ment or  boxed  for  overseas  shipment,  as  stated  in  said  advertisements, 
or  any  goods  with  which  the  United  States  Government  had  been  in 
any  way  connected,  of  all  of  which  facts  respondent  had  full  knowl- 
edge at  the  time  of  the  publication  of  said  advertisements. 

Par.  5.  That  the  said  advertisements  are  false  and  deceptive  and 
misleading  to  the  purchasing  public. 
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The  practices  of  said  respondent,  under  the  conditions  and  circum- 
stances described  in  the  foregoing  findings  as  to  the  facts,  are  unfair 
methods  of  competition  in  interstate  commerce  and  constitute  a  vio- 
lation of  section  5  of  the  act  of  Congress  approved  September  26, 
1914,  entitled  '^An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes.'' 

OBDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion, the  complaint  of  the  Commission,  and  answer  of  the  respondent 
admitting  that  the  matters  and  things  alleged  in  said  complaint  are 
true  in  the  manner  and  form  alleged,  and  agreeing  that  the  Com- 
mission shall  take  said  answer  as  evidence  in  this  case  in  lieu  of 
testimony  and  dispose  of  this  proceeding  without  the  introduction 
of  testimony  or  the  presentation  of  argument,  and  the  Commission 
having  made  and  filed  its  findings  as  to  the  facts  and  its  conclusion 
that  respondent  has  violated  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled  ^  An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes  " : 

It  18  now  ordered^  That  the  respondent,  Lewis  Pelstring,  his  agents, 
representatives,  servants,  and  employees,  do  cease  and  desist  from 
publishing  or  causing  to  be  published  advertisements  under  or  in 
connection  with  such  names  as  ^^  Government  Supply  House  "  and 
^  Pelstring's  Government  Supply  House,"  or  any  other  ^ames,  offer- 
ing for  sale  paints,  varnishes,  or  kindred  products  under  or  in  con- 
nection with  such  designations  as  "Government  supplies,"  "War 
supplies,"  "Grovemment  spar  varnish,"  "Government  structural 
paint,  boxed  for  overseas  shipment,"  or  under  any  other  designation 
similar  thereto,  when  said  paints  or  varnishes  have  never  belonged 
to  the  United  States  Government  or  to  any  department  thereof. 

It  is  further  ordered^  That  the  respondent,  Lewis  Pelstring,  shall, 
within  60  days  after  the  service  upon  him  of  a  copy  of  this  order, 
file  with  the  Commission  a  report  in  writing  setting  forth  in  detail 
the  manner  and  form  in  which  he  has  complied  with  the  order  to 
cease  and  desist  hereinbefore  set  forth. 
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V. 

COMMONWEALTH  COMPANY. 

COMPLAINT  IN  THE  HATTER  OF  THE  ALLBQED  VIOLATION  OF  SBOnON  5 
OF  AN  ACT  OF  OONGREBS  APPROVED  SEPTEMBER  2 6,  1914. 

Docket  401.~September  14,  1920. 

Stixabus. 

V^here  a  corporation  engaged  in  the  sale  of  groceries  by  mail,  ezclasively  in 
combination  orders  composed  of  one  or  more  well-known  staple  articles  and 
others  not  so  well  known,  to  customers  having  no  knowledge  of  its  costs 
and  profits,  in  advertising  said  orders 

(a)  Set  forth  prices  of  the  different  items  as  "  Omr  wholesale  price  to  yon/* 
which  prices,  for  the  well-known  staple  articles,  were  less  than  cost,  but 
for  the  others  were  sufficiently  in  excess  thereof  to  afford  a  satisfactory 
profit  on  the  order  as  a  whole; 

(&)  Overstated  the  retail  prices  ordinarily  asked  for  the  different  items  com- 
posing the  various  orders; 

With  the  effect,  taken  in  connection  with  other  false  and  misleading  statements, 
of  deceiving  and  misleading  the  public  into  believing  that  it  was  selling  all 
items  on  the  basis  suggested  by  the  prices  assigned  to  the  well-known  staple 
articles,  and,  in  general,  that  it  was  selling  groceries  at  prices  less  than 
those  charged  by  competitors,  instead  of  at  the  same  or  higher  prices : 

Held.  That  such. false  and  misleading  advertising,  under  the  circomstaBces  set 
forth,  cotastituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Commonwealth  Co., 
hereinafter  referred  to  as  the  respondent,  has  been  and  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5 'of  an  act  of  Congress  approved  September 
26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect, 
on  inf orihation  and  belief,  as  follows : 

Paragraph  1.  That  the  respondent,  the  Commonwealth  Co.,  is  a 
corporation  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  having  its  principal  office 
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and  place  of  business  in  the  dtj  of  Chicago  in  said  State,  and  is  now, 
and  for  more  than  a  year  last  past  has  been,  engaged  in  the  sale  of 
groceries  by  mail  throughout  the  several  States  of  the  United  States 
and  the  District  of  Columbia  in  direct  competition  with  other  per- 
sons, copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  during  the  year  last  past  in  the  conduct  of  its  business 
in  the  sale  of  groceries  in  interstate  commerce  as  aforesaid  the  re- 
spondent has  adopted  the  practice  of  selling  its  groceries  in  combina- 
tion orders  consisting  of  one  or  more  well-known  and  staple  articles 
combined  with  others  not  so  well  known  or  familiar  to  the  purchas- 
ing public,  such  combination  orders  being  sold  at  a  fixed  aggregate 
price;  that  said  combination  orders  are  extensively  advertised  by  the 
respondent  in  newspapers,  magazines,  and  catalogues,  which  adver- 
tisements set  forth  the  different  items  of  the  said  combination  orders, 
together  with  the  individual  prices  of  said  items,  which  for  the  well- 
known  and  staple  articles  are  less  than  cost  but  for  the  less  familiar 
articles  are  at  such  increased  prices  as  gives  the  respondent  a  satis- 
factory profit  upon  the  aggregate  items  of  the  said  combination  or- 
ders, and  that  the  effect  of  said  form  of  advertisement  in  connec- 
tion with  other  false  and  misleading  statements  contained  in  said 
advertisements  is  to  deceive  and  mislead  the  public  into  the  belief 
that  the  other  items  of  groceries  composing  respondent's  said  com- 
bination orders  are  sold  at  the  same  proportionately  low  prices  as 
the  staple  and  well-known  groceries,  and  that  groceries  in  general  are 
sold  by  the  respondent  at  prices  very  much  less  than  those  charged  by 
competitors. 

BEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent.  Commonwealth  Co.,  charging  it 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  failed  to  answer  said  complaint  within  the 
time  prescribed  by  law  and  the  rules  of  practice  of  the  Commission, 
or  at  all,  due  notice  was  served  upon  the  respondent  of  the  time  and 
place  of  hearing  and  thereupon  hearings  were  had  before  an  exam- 
iner of  the  Commission,  theretofore  duly  appointed,  and  evidence 
was  introduced  in  support  of  the  allegations  of  the  complaint,  and 
the  respondent,  by  its  attorney,  Charles  B.  Stafford,  Esq.,  appeared 
and  stated  of  record  that  it  would  neither  submit  testimony  nor  make 
a  defense  herein. 
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And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  duly  considered  the  record  and  being  now  fully 
advised  in  the  premises,  make  this  its  findings  as  to  the  facts  and 
conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Commonwealth  Co.,  is  a 
corporation  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  having  its  principal  office 
and  place  of  business  in  the  city  of  Chicago,  in  said  State,  and  at 
the  time  of  the  issuing  of  the  Commission's  complaint  and  for  more 
than  a  year  last  past  therefrom  has  been  engaged  in  the  sale  of 
groceries  by  mail  throughout  the  several  States  of  the  United  States 
and  the  District  of  Columbia,  in  direct  competition  with  other  per- 
sons, copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  during  all  of  the  time  herein  mentioned  respondent 
in  the  conduct  of  its  business  in  the  sale  of  groceries  in  interstate 
commerce  as  aforesaid  has  adopted  the  practice  of  selling  its  gro- 
ceries in  combination  orders  consisting  of  one  or  more  well-known 
and  staple  articles  combined  with  others  not  so  well  known  or 
familiar  to  the  purchasing  public,  such  combination  orders  being 
sold  at  a  fixed  aggregate  price;  that  said  combination  orders  are 
extensively  advertised  by  the  respondent  in  newspapers,  magazines, 
and  catalogues,  which  advertisements  set  forth  the  different  items  of 
the  said  combination  orders,  together  with  the  individual  price  of 
said  items,  which  for  the  well-known  and  staple  articles  are  less  than 
cost,  but  for  the  less  familiar  articles  are  at  such  increased  prices  as 
gives  the  respondent  a  satisfactory  profit  upon  the  aggregate  items 
of  the  said  combination  orders,  and  that  the  effect  of  said  form  of 
advertisement  in  connection  with  other  false  and  misleading  state- 
ments contained  in  said  advertisements  is  to  deceive  and  mislead 
the  public  into  the  belief  that  the  other  items  of  groceries  composing 
respondent's  said  combination  orders  are  sold  at  the  same  propor- 
tionately low  prices  as  the  staple  and  well-known  groceries,  and  that 
groceries  in  general  are  sold  by  the  respondent  at  prices  very  much 
less  than  those  charged  by  competitors. 

Par.  3.  That  the  respondent  in  conducting  its  business  solicited 
the  general  public,  customers,  and  prospective  customers,  by  means 
of  representations  contained  in  catalogues  and  other  advertising 
matter  of  which  the  Commission's  Exhibits  1,  2,  3,  4,  7,  and  8  are 
copies  heretofore  duly  received  in  evidence,  and  which  respondent 
caused  to  be  published  and  circulated  through  the  States  and  Terri- 
tories of  the  United  States  and  the  District  of  Columbia. 
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Pab,  4.  That  during  the  first  two  months  of  the  conduct  of  re- 
spondent's said  business  respondent  received,  as  a  result  of  such 
representations  contained  in  said  catalogues  and  other  advertising 
matter,  orders  for  combinations  or  assortments  of  grocery  products 
amounting  to  from  $6,000  to  $8,000,  and  was  receiving  at  the  end  of 
that  time  approximately  100  orders  a  day ;  and  that  the  various  items 
comprising  such  orders  were  sold  at  the  total  respective  prices  for  the 
various  combinations  or  assortments;  and  that  respondent  refused 
to  sell  separately  the  items  of  grocery  products  comprising  such  com- 
binations or  assortments  at  the  ostensible  prices  or  figures  appearing 
opposite  eacH  item  of  such  combinations  or  assortments  so  advertised 
and  offered  for  sale. 

Par.  5.  That  the  prices  published  in  said  Exhibits  1,  2,  3,  4,  7,  and 
8,  under  the  heading  "Approximate  retail  price,"  were  at  all  times 
herein  mentioned  higher  than  prices  ordinarily  asked  by  retail  dealers 
for  similar  articles  of  equal  or  better  quality. 

Par.  6.  That  the  figures,  ostensible  prices,  published  in  said  ex- 
hibits and  appearing  under  the  heading  "Our  wholesale  price  to 
you,"  have  no  relation  whatever  to  the  articles  opposite  to  which 
they  appear  as  prices,  but  are  arbitrary  figures  selected  and  arranged 
so  as  to  equal  the  total  price  of  each  combination  or  assortment, 
which  total  price  is  the  only  price  respondent  intended  to  receive, 
and  did  receive,  for  the  grocery  products  comprising  each  such  assort- 
ment so  advertised  and  sold ;  that  such  figures,  ostensible  prices,  in 
so  far  as  they  are  published  and  placed  opposite  to  or  in  connection 
with  the  items  sugar  and  flour  in  said  exhibits,  except  pages  15  to  24, 
inclusive,  in  said  Exhibit  8,  are  less  than  the  wholesale  prices,  or  any 
prices,  at  which  respondent  during  any  time  mentioned  herein  could 
buy  sugar  or  flour,  while  figures,  ostensible  prices,  placed  opposite 
some  other  items  named  in  such  combinations  or  assortments,  are  in 
excess  of  actual  prices  which  would  afford  respondent  a  reasonable 
profit  on  the  sale  of  such  items ;  and  that  the  only  figures  published 
as  prices  in  connection  with  any  given  assortment  or  combination  in 
any  of  said  exhibits  which  represent  actual  or  bona  fide  prices  are 
the  figures  representing  totals,  and  no  others. 

Par,  7.  That  the  column  of  figures,  ostensible  prices,  as  they  appear 
in  said  exhibits  under  the  often-repeated  heading  "  Our  wholesale 
price  to  you,"  is  constructed  in  such  a  manner  that  if  respondent 
actually  sold  such  items  at  the  figures,  ostensible  prices,  appearing 
opposite  thereto,  respondent  would  be  selling  sugar  and  flour  and 
other  staples,  the  prices  of  which  are  well  known  to  the  public  gen- 
erally, at  prices  far  below  the  wholesale  cost  of  such  staples,  while 
the  figures,  ostensible  prices,  placed  opposite  such  items,  the  prices 

74686*— 22 4 


50  FEDEBAL  TBADE  COMMISSION  DECISIONS. 

Conclusions.  8  F.  T.  C. 

of  which  are  not  well  known  to  the  public  generally,  are  far  in  excess 
of  the  wholesale  prices  which  respondent  pays  for  such  items,  so  that 
if  respondent  actually  sold  said  items  at  the  said  figures,  ostensible 
prices,  appearing  opposite  each  of  said  items,  it  would  make  up  on 
the  less-known  articles  the  loss  which  would  be  sustained  on  staples, 
the  prices  of  which  are  well  known  to  the  public  generally. 

Par.  8.  That  such  figures,  ostensible  prices,  as  appear  under  said 
heading,  "  Our  wholesale  price  to  you,"  do  not  show  the  true  price 
which  customers  and  prospective  customers  pay  for  the  individual 
items  composing  such  combination;  that  if  respondent  eliminated 
entirely  all  such  figures,  ostensible  prices,  or  substituted  any  other 
set  of  figures  therefor  whose  sum  equals  such  total  price,  irrespective 
of  how  such  figures  would  be  arranged  with  reference  to  said  items, 
customers  and  prospective  customers  would  pay  no  more  or  no  less 
for  such  flour  or  sugar  or  any  other  item  or  all  of  the  items  named 
in  such  combination  or  assortment  than  such  customers  now  pay 
respondent. 

Par.  9.  That  each  such  total  price  received  for  said  combination  or 
assortment  is  sufficient  to  yield  respondent  a  satisfactory  profit. 

Par.  10.  That  respondent  does  not  possess  any  advantages  in  buying 
grocery  products  which  enable  it  to  sell  such  products  at  prices  lower 
than  other  dealers. 

Par.  11.  That  respondent  sells  neither  sugar  at  3  cents  a  pound 
nor  flour  at  $7  per  barrel,  nor  does  it  sell  either  of  these  staples  or 
any  other  product  named  as  an  item  in  such  combinations  or  assort- 
ments at  any  price  which  respondent  specifies  in  connection  there- 
with ;  that  the  price  received  for  any  given  combination  as  a  whole  is 
approximately  the  same  or  greater  than  the  sum  of  the  prices  at  which 
die  items  composing  such  combination  or  assortment  ordinarily  sell 
for  at  retail  as  separate  items ;  that  the  price  which  respondent  actu- 
ally receives  for  any  such  item  equals  the  cost  of  each  item  plus  a 
portion  of  the  gross  profit  on  the  combination  or  assortment  as  a 
whole ;  that  customers  and  prospective  customers  have  no  knowledge 
of  respondent's  costs  and  profits ;  and  the  actual  price  piiid  by  such 
customers  for  any  item  named  in  said  combinations  or  assortments  is 
further  hidden  by  the  figures,  ostensible  prices,  published  under  the 
said  heading,  "  Our  wholesale  price  to  you.'' 

CONCLtTSIONS. 

That  the  methods  set  forth  in  the  foregoing  findings  of  fact,  under 
the  circumstances  therein  set  forth,  are  unfair  methods  of  competi- 
tion, in  violation  of  the  provisions  of  section  5  of  the  act  of  Congress 
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approved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 


purposes." 


ORDER  TO  CEASE  AND  DESIST. 


This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  statement  of  the 
respondent  by  its  attorney,  Charles  B.  Stafford,  Esq.,  that  it  would 
not  make  a  defense  herein,  the  testimony  and  evidence  in  support  of 
the  allegations  of  the  complaint,  and  the  Commission  having  made 
its  findings  as  to  the  facts  with  its  conclusion  that  respondent  has 
violated  the  provisions  of  the  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes '' : 

It  is  now  ordered^  That  the  respondent,  Commonwealth  Co.,  its 
officers,  agents,  representatives,  servants,  and  employees,  do  cease 
and  desist,  both  directly  and  indirectly : 

From  circulating  or  causing  to  be  circulated  advertisements  offer- 
ing for  sale  commodities  in  combination  or  assortment  lots  wherein 
figures,  or  ostensible  prices,  appear  opposite  to  or  otherwise  in  con- 
nection with  the  individual  items  of  such  combinations  or  assort- 
ments, when  such  figures,  or  ostensible  prices,  have  no  true  relation 
to  such  items,  but  appear  in  such  amounts  as  when  added  will  equal 
the  price  at  which  such  combinations  or  assortments  are  sold  as  a 
whole; 

From  constructing  or  arranging  such  ostensible  prices  in  such 
manner  that  if  the  individual  items  were  actually  sold  at  the  figures, 
or  ostensible  prices,  appearing  opposite  to  or  otherwise  in  connection 
therewith,  commodities  the  prices  of  which  are  well  known  to  the 
public  generally  would  be  sold  below  cost  thereof,  while  commodi- 
ties the  prices  of  which  are  not  well  known  to  the  public  generally 
would  be  sold  sufficiently  above  the  cost  thereof  to  make  up  on  the 
less-known  articles  the  loss  which  would  be  sustained  on  commodities 
the  prices  of  which  are  well  known  to  the  publie  generally ; 

From  misrepresenting  the  true  price  at  which  commodities  are 
actually  sold  by  advertising  figures  purporting  to  be  prices  which 
for  one  or  more  items  forming  a  part  of  such  combination  or  assort- 
ment equal  the  cost  of  such  items  plus  a  gross  profit  on  the  entire 
combination  plus  a  minus  difference  between  cost  and  an  apparently 
lower  price  for  staples  or  other  remaining  items  or  item,  when  such 
staples  or  remaining  items  or  item  forming  part  of  such  combination 
or  assortment  are  not  separately  sold  at  the  figures  purporting  to  be 
prices  so  advertised ; 
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From  placing  opposite  to,  or  in  connection  with  such  individual 
items,  figures  misrepresenting  prices  at  which  said  items  could  be 
purchased  from  competitors;  and 

From  circulating  any  statements  or  representations  having  a 
tendency  or  capacity  to  falsely  discredit  competitors  or  their  methods 
of  doing  business,  or  which  deceive  or  mislead  customers,  prospective 
customers,  oi'  the  public  generally  as  to  the  actual  prices  of  com- 
modities so  offered  for  sale,  or  as  to  the  true  character  of  the  trans- 
action advertised. 

It  is  further  ordered,  That  the  respondent.  Commonwealth  Co., 
shall,  within  60  days  after  the  service  upon  it  of  a  copy  of  this  order, 
file  with  the  Commission  a  report  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has  complied  with  the  order  to 
cease  and  desist  hereinbefore  set  forth. 
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Complaint 


FEDERAL  TRADE  COMMISSION 

V. 

WILLIAM  H.  PLUNKETT  TRADING  AS  PLUNKETT 

CHEMICAL  CO. 

001CFI<AINT  IN  THE   MATTER  OF   THE   ALLEGED   VIOLATION   OF   SECTION    6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER   26,   1914. 

Docket  572.— September  14,  1920. 
Stuabus. 

Where  an  individual  engaged  in  the  manufacture  and  sale  of  cleaning  and  dis- 
infecting fluids  and  similar  products, 

(a)  Circulated  among  customers,  dealers,  and  the  public,  printed  pamphlets  con- 
taining excerpts  from  an  address  by  a  physician,  and  printed  in  a  public 
health  bulletin  by  the  United  States  Public  Health  Service,  so  gotten  up  as 
reasonably  to  lead  readers  to  believe  that  said  Public  Health  Service  had 
sweepingly  condemned  the  use  of  drip  machines  employed  by  his  compet- 
itors as  toilet  disinfectors,  the  fact  being  that  the  individual  quoted  was 
not  connected  with  said  service  and  did  not  speak  for  it ;  and 

(b)  Falsely  stated  that  he  had  the  word  of  every  health  authority  in  the 
country  that  drip  cans  were  a  fraud,  and  that  their  use  had  been  discarded 
and  prohibited  as  unsanitary  in  every  United  States  public  building : 

HeZ4,  That  such  false  and  misleading  advertising  and  such  false  statements, 
under  the  circumstances  set  forth,  constituted  unfair  methods  of  com- 
petition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  William  H.  Plunkett 
(trading  imder  the  name  and  style  of  Plunkett  Chemical  Co.),  here- 
inafter referred  to  as  the  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  commerce,  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ''An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes";  and  it 
appearing  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  upon  information  and  belief  as  follows : 

Pabaobaph  1.  That  the  respondent,  William  H.  Plunkett  (trading 
under  the  name  and  style  of  Plunkett  Chemical  Co.),  is  a  resident 
of  the  city  of  Chicago,  in  the  State  of  Illinois,  and  for  more  than 
one  year  last  past  has  been  engaged  in  the  manufacture  and  sale  of 
cleansing  and  disinfecting  fluids  and  similar  products,  and  in  the 
transportation  of  the  same  from  his  place  of  business  in  the  city  of 
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Chicago,  in  the  State  of  Illinois,  to  purchasers  thereof  in  other  States 
of  the  United  States,  the  Territories  thereof,  the  District  of  Colum- 
bia, and  foreign  countries,  in  direct  competition  with  other  indi- 
viduals, copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent  for  more  than  one  year  last  past  in 
the  conduct  of  his  business  has  published  and  circulated  throughout 
the  States  of  the  United  States  letters,  pamphlets,  and  other  adver- 
tising matter,  in  which  he  quotes  an  excerpt  from  an  article  which 
appeared  in  a  bulletin  of  the  United  States  Public  Health  Service, 
said  article  being  as  follows : 

The  faUacious  drip  machine,  the  so-called  continuous  toilet  disinfector, 
should  be  mentioned  only  to  be  condemned.  It  does  not  disinfect;  it  only 
distills  an  odor,  sometimes  worse  than  the  one  it  tries  to  hide,  and  diverts 
attention  from  conditions  that  need  m^ding. 

That  the  said  article  was  written  by  a  private  physician  not  in 
the  employ  of  or  connected  in  any  way.  with  the  United  States  Public 
Health  Service,  and  did  not  receive  the  sanction  and  approval  of  said 
service  by  reason  of  its  being  published  in  one  of  its  bulletins;  that 
the  respondent  uses  language  such  as  ''only  to  be  condemned,  says 
Uncle  Sam,"  in  said  advertising  matter,  and  other  language  which 
misleads  the  public  into  the  belief  that  the  United  States  Public 
Health  Office  had  condemned  the  use  of  the  drip  disinf ectors ;  that 
the  respondent  knowingly .  published  and  circulated  said  articles 
and  statements  with  the  intent,  purpose,  and  effect  of  hindering, 
harassing,  and  embarrassing  competitors  engaged  in  the  manufac- 
ture of  said  drip  disinfectors  and  to  prevent  the  sale  thereof. 

Par.  3.  That  the  respondent  for  more  than  one  year  last  past,  in 
the  conduct  of  its  business,  has  circulated  letters  to  the  public 
throughout  the  various  States  of  the  United  States  in  which  it  makes 
the  statement  that  drip  cans  are  a  fraud ;  that  every  health  authority 
in  the  country  has  condemned  them  and  that  they  have  been  dis- 
carded and  prohibited  in  every  United  States  public  building  as  un- 
sanitary; that  said  statements  are  false  and  misleading  and  that 
respondent  knowingly  circulated  said  statements  with  the  intent, 
purpose,  and  effect  of  hindering,  harassing,  and  embarrassing  com- 
petitors in  the  manufacture  of  drip  disinfectors  and  to  prevent  the 
sale  thereof. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission,  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the   above-named   respondent,   William   H.   Plunkett,   trading   as 
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Plonkett  Chemical  Co.,  had  been  and  then  was  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  and  that  a  proceeding  by  it  in 
that  respect  would  be  to  the  interest  of  the  public,  and  fully  stating 
its  charges  in  that  respect;  and  the  respondent  having  entered  his 
appearance  by  attorneys  and  having  duly  filed  his  answer  admitting 
certain  of  the  allegations  of  said  complaint  and  denying  certain 
others  thereof,  and  the  attorneys  for  both  parties  having  signed  and 
filed  an  agreed  statement  of  facts  wherein  and  whereby  it  was  stipu- 
lated and  agreed  that  said  agreed  statement  of  facts  should  be  taken 
by  the  Commission  in  lieu  of  testimony  and  that  the  Commission 
should  forthwith  proceed  upon  such  agreed  statement  of  facts  to 
make  and  enter  its  report  stating  its  findings  as  to  the  facts  and  its 
conclusions  and  an  order  disposing  of  the  proceeding;  the  Commis- 
sion and  respondent  having  through  their  respective  attorneys  filed 
briefs  and  arguments,  and  the  Commission  having  duly  considered 
the  same  and  the  record  and  being  fully  advised  in  the  premises, 
makes  this  its  report  and  findings  of  facts  and  conclusions : 

BINDINGS  AS  TO  THE  PACTS. 

Paragraph  1.  The  re^ondent,  William  H.  Plunkett,  is  and  for 
more  than  one  year  last  past  has  been  a  resident  of  the  city  of  Chicago, 
State  of  Illinois,  doing  business  under  the  trade  name  and  style  of 
Plunkett  Chemical  Co. ;  that  he  has  been  and  is  engaged  in  the  manu- 
facture of  cleaning  and  disinfecting  fluids  and  similar  products,  and 
the  sale  and  distribution  of  the  same,  from  his  principal  place  of  busi- 
ness in  said  city  of  Chicago,  State  of  Illinois,  to  purchasers  thereof  in 
the  several  States  of  the  United  States,  and  the  Territories  thereof, 
and  the  District  of  Columbia,  and  foreign  countries,  in  competition 
with  other  individuals,  partnerships,  and  corporations  engaged  in  a 
similar  occupation. 

The  respondent  maintains,  and  for  more  than  one  year  last  past 
has  maintained,  a  branch  office  and  place  of  business  at  61  Park  Place, 
New  York  City,  State  of  New  York,  known  as  the  "  General  Eastern 
OflSoe,"  with  an  officer  or  agent  in  charge  thereof  known  as  the  '^  Gen- 
eral eastern  manager  " ;  said  general  eastern  office  is  the  general  office 
of  the  respondent  in  the  Eastern  States  of  the  United  States;  one 
F.  W.  Gates  has  been  and  still  is  the  officer  or  agent  in  charge  of  said 
general  eastern  office,  and  was  and  is  authorized  and  empowered  to 
transact  and  conduct  the  respondent's  business  throughout  the  East- 
em  States  of  the  United  States. 
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Par.  2.  In  the  conduct  of  respondent's  business  in  said  city  of  Chi- 
cago and  in  said  city  of  New  York  for  more  than  one  year  last  past  the 
respondent  has  published  and  distributed,  through  the  United  States 
mail  and  otherwise,  to  customers,  dealers,  and  the  public  generally,  a 
printed  pamphlet  advertising  his  said  business,  labeled  and  entitled 
on  the  outside  of  the  first  cover  page  as  follows : 

"Conservation  of  Health,"  "A  word  on  an  important  subject," 
"From  Plunkett  Chemical  Company,  main  oflSce  and  laboratory, 
Chicago,  U.  S.  A." ;  that  on  the  inside  of  the  back  cover  page  of  this 
pamphlet  were  the  following  words  and  figures,  to  wit : 

Extracts  from  PubUc  Health  Report,  issued  by  United  States  Public  Health 
Service,  V^ashington,  D.  C,  August  11,  1916.    Volume  31,  No.  32,  page  2141. 

The  fallacious  drip  machine,  the  so-called  continuous  toilet  disinfector,  should 
be  mentioned  only  to  be  condemned.  It  does  not  disinfect;  it  only  distills  an 
odor,  sometimes  worse  than  the  one  it  tries  to  hide,  and  diverts  attention  from 
conditions  which  need  mending. 

Copies  may  be  had  for  6t  a  copy  by  addressing  the  Superintendent  of  Docu- 
ments, Government  Printing  Office,  Washington,  D.  O. 

Par.  3.  The  respondent  also  published  another  printed  pamphlet 
and  distributed  the  same,  through  the  United  States  mail  from  his 
said  Chicago  and  New  York  ofiices,  to  customers,  dealers,  and  the 
public  generally,  which  pamphlet  was  labeled  and  entitled  on  the 
first  page  of  the  cover  sheet  as  follows ;  "  Stop','*  "  Flagged !  "  "  Just 
in  time  to  prevent  your  plant  from  becoming  a  disease-breeding  spot 
for  your  operatives."  "  Set  the  switch  '  clear '  to-day."  On  the  in- 
side page  of  the  back  cover  sheet  of  said  printed  pamphlet  are  the 
words  and  figures,  to  wit : 

Warning  from  Uncle  Sam ! 

The  fallacious  drip  machine,  the  so-called  continuous  toilet  disinfector,  should 
be  mentioned  only  to  be  condemned. 

It  does  not  disinfect ;  it  only  distills  an  odor,  sometimes  worse  than  the  one 
it  tries  to  hide,  and  diverts  attention  from  conditions  that  need  mending. 

(Extract  from  U.  S.  Public  Health  Bulletin,  Aug.  11,  1916,  page  2141,  Issued 
by  the  U.  S.  Public  Health  Service,  Washington,  D.  C.) 

Par.  4.  Both  of  the  excerpts  set  forth  in  Findings  2  and  3  were 
copied  from  an  address  delivered  by  Thomas  R.  Crowder,  M.  D.,  of 
Chicago,  before  the  meeting  of  the  New  York  Railroad  Club  held 
April  21, 1916,  and  published  in  the  Public  Health  Report  of  August 
11, 1916,  a  report  issued  weekly  by  the  United  States  Public  Health 
Service.  On  the  page  of  said  Public  Health  Report  for  August  11, 
1916,  facing  the  table  of  contents  appears  the  following : 
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UNITED  STATES  PUBLIC  HEAJ.TH  SERVICE. 

RupEBT  Blxtx,  Surgeon  OeneraL 

DIVISION  or  SAMITABT  BBPOBT8  AND  STATISTICS. 

Ai8t.  Surg.  Oen.  John  W.  Tsask,  Chief  of  DiviHon. 

The  Public  Health  Reports  are  Issued  weekly  by  the  United  States  Public 
Health  Service  through  its  Division  of  Sanitary  Reports  and  Statistics,  pur- 
suant to  acts  of  Congress  approved  February  15,  1883,  and  August  14,  1912. 

They  contain:  (1)  Current  information  of  the  prevalence  and  geographic 
distribution  of  preventable  diseases  in  the  United  States  in  so  far  as  data  are 
obtainable,  and  of  typhus  fever,  cholera,  plague,  yellow  fever,  smallpox,  and 
other  communicable  diseases  throughout  the  world.  (2)  Sanitary  legislation, 
including  court  decisions  on  matters  relating  to  public  health  administration 
and  the  laws  and  regulations  being  enacted  or  adopted  by  State  and  municipal 
authorities  for  the  safeguarding  of  the  public  health.  (3)  Articles  relating 
to  the  cause,  prevention,  or  control  of  disease.  (4)  Other  p^tinent  informa- 
tion regarding  sanitation  and  the  conservation  of  the  public  health. 

The  Public  Health  Reports  are  intended  primarily  for  distribution  to  health 
officers,  members  of  boards  or  departments  of  healtii,  and  those  directly  or 
indirectly  engaged  in  or  connected  with  public  health  or  sanitary  work.  Artides 
of  general  or  special  interest  are  issued  as  reprints  from  the  Public  Health 
Reports  or  as  supplements,  and  in  these  forms  are  available  for  general  dis- 
tribution to  those  desiring  them. 

Requests  for  and  communications  regarding  the  Public  Health  Reports,  re- 
prints, or  supplements  should  be  addressed  to  the  Surgeon  General,  United 
States  Public  Health  Service,  Washington,  D.  C. 

A  reprint  was  made  of  Dr.  Crowder's  address  by  the  United  States 
Public  Health  Service,  and  a  supply  kept  on  hand  for  general  dis- 
tribution. The  excerpts  from  the  address  of  Dr.  Crowder  were 
printed  in  respondent's  said  pamphlets  in  such  a  manner  as  to  reason- 
ably lead  the  reader  to  believe  that  it  was  the  utterance  of  a  public 
health  official  of  the  United  States  Public  Health  Service. 

Par,  5.  On  August  14, 1919,  F.  W.  Gates,  the  general  eastern  man- 
ager, in  charge  of  respondent's  general  eastern  office,  wrote  and  sent 
through  the  United  States  mail  to  Wm.  Wrigley,  Jr.,  &  Co.,  Brook- 
lyn, N.  Y.,  a  letter  in  which  among  other  things,  he  said : 

Drip  cans  are  a  fraud.  We  make  that  statement  just  as  flat,  broad,  and 
onqnalified  as  it  is  possible.  We  have  the  word  of  every  health  authority  in  the 
country.  They  have  been  discarded  and  prohibited  in  every  United  States 
pnbUc  building  as  unsanitary. 

Said  letter  was  not  circularized  generally  to  the  customers,  the 
trade,  and  the  public;  two  or  three  letters  containing  similar  lan- 
guage to  that  hereinabove  in  this  finding  quoted  were  written  and 
sent  by  said  general  eastern  manager  to  other  persons. 

Neither  the  respondent  nor  the  respondent's  general  eastern  man- 
ager had  obtained  the  word  of  every  health  authority  in  the  country 
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concerning  "  drip  cans.**  "  Drip  cans  "  had  not,  at  the  time  said  let- 
ters were  written,  and  have  not  yet,  been  discarded  and  prohibited  ia 
every  United  States  public  building  as  unsanitary. 

CONCLUSIONS. 

Under  the  conditions  and  circumstances  set  forth  in  the  foregoing 
findings  of  fact,  the  acts  and  practices  of  the  respondent  constitute 
unfair  methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  September 
26,  1914,  entitled  '^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes." 

OBDES  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  and  the  above-named  respondent  having  entered  his 
appearance  by  his  attorney  and  having  duly  filed  an  answer  ad- 
mitting certain  of  the  allegations  of  the  complaint  and  denying 
others  therein  contained,  and  thereafter  the  respective  attorneys  for 
the  Federal  Trade  Commission  and  said  respondent  having  signed 
and  filed  an  agreed  statement  of  facts  wherein  and  whereby  it  was 
agreed  that  the  said  statement  of  facts  should  be  taken  by  the  Fed- 
eral Trade  Commission  in  lieu  of  testimony;  and  the  Commission 
having  heretofore  made  and  filed  its  report  stating  its  findings  as  to 
the  facts  and  conclusions  that  the  respondent  has  violated  section  5 
of  an  act  of  Congress  approved  September  26, 1914,  entitled  '^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  which  said  report  is  hereby  referred 
to  and  made  a  part  hereof :  Now,  therefore, 

It  is  hereby  ordered^  That  the  respondent,  William  H.  Plunkett, 
trading  as  Plunkett  Chemical  Co.,  his  agents  and  employees,  do 
cease  and  desist  from  incorporating  the  following  excerpts  as  an 
utterance  or  statement  of  an  official  of  the  United  States  Public 
Health  Service  in  any  and  all  printed  pamphlets,  circulars,  letters, 
and  other  advertising  media  hereafter  published  and  circulated 
among  the  trade  and  purchasing  public  throughout  the  United 
States: 

Warning  from  Uncle  Sam  I 

The  fallacious  drip  machine,  the  so-called  continuous  toUet  dlslnfector,  should 
be  mentioned  only  to  be  condemned. 

It  does  not  disinfect ;  it  only  distills  an  odor,  sometimes  worse  than  the  one 
it  tries  to  hide,  and  diverts  attention  from  conditions  that  need  mending. 

(Extract  from  U.  S.  Public  Health  Bulletin,  Aug.  11,  1916,  page  2141,  issued 
by  the  U.  S.  Public  Health  Service,  Washington.  D.  C.) 
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It  is  further  ordered^  That  the  respondent,  William  H.  Plunkett, 
trading  as  Plunkett  Chemical  Co.,  his  agents  and  employees  do  cease 
and  desist  writing  and  circulating  among  the  trade  and  purchasing 
public  throughout  the  United  States  any  letter,  circular,  pamphlet, 
or  other  advertising  media  containing  the  statement  that — 

Drip  cans  are  a  frand.  We  make  that  statement  just  as  flat,  broad,  and 
unqualified  as  it  is  possible.  We  bave  the  word  of  every  health  authority  in 
tbe  country.  They  haye  been  discarded  and  prohibited  in  every  United  States 
pablic  building  as  unsanitary. 

It «  further  ordered^  That  the  said  William  H.  Plunkett  file  a 
report  in  writing  with  this  Commission,  within  80  days  after  the 
service  upon  him  of  this  order,  showing  the  manner  and  extent  of  his 
compliance  therewith. 
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FEDERAL  TRADE  COMMISSION 

V. 

EVERYBODY'S  MERCANTILE  COMPANY. 

GOMPIiAINT  IN  THE  MATTER  OP  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  598. — September  14,  1920. 

Syllabus. 

Where  a  corporation  engaged  in  the  sale  and  distribution  of  coffees  at  wholesale 
gave  and  offered  to  give  to  customers,  as  an  inducement  to  secure  their 
patronage,  certain  personal  property  of  unequal  values,  which  was  intended 
to  be,  and  was,  distributed  to  ultimate  purchasers  by  lot  or  chance: 

Held,  That  si^ph  distribution  of  gifts,  under  the  circumstances  set  forth,  con- 
stituted an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Everybody's  Mercantile 
Co.,  hereinafter  referred  to  as  respondent,  has  been  and  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,"  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

* 

Paragraph  1.  That  the  respondent,  Everybody's  Mercantile  Co.,  is 
now  and  was  at  all  times  hereinafter  mentioned  a  corporation  organ- 
ized, existing,  and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  Iowa,  having  its  principal  factory,  office,  and  place 
of  business  located  in  Sioux  City,  Iowa. 

Par.  2.  That  respondent  now  and  for  more  than  two  years  last 
past  has  been  engaged  in  the  roasting  and  selling  to  the  trade  its 
brand  of  coffee,  known  as  Honest  Value  coffee,  packed  in  pound  con- 
tainers, among  the  several  States  of  the  United  States,  Territories 
thereof,  and  the  District  of  Columbia,  in  direct  competition  with 
other  persons,  firms,  copartnerships,  and  corporations  similarly  en- 
gaged. 
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Pab.  8.  That  for  more  than  one  year  last  past  the  respondent, 
Everybody's  Mercantile  Co.,  in  the  distribution  and  sale  of  its  prod- 
ucts as  aforesaid,  has  given  and  offered  to  give,  and  is  now  giving 
and  offering  to  give  customers  and  prospective  customers,  as  an 
inducement  to  secure  their  trade  and  patronage,  certain  papers,  cou- 
pons, or  certificates,  which  were  and  are  redeemable  in  various  prizes 
or  premiums,  consisting  of  personal  property  of  unequal  values,  the 
distribution  of  which  was  and  is  determined  by  chance  or  lot. 

Pab.  4.  Kespondent  is  a  manufacturer  and  wholesale  grocer,  and  is 
engaged  in  interstate  commerce  by  selling  and  distributing  its  goods 
to  retailers  in  the  States  of  Iowa,  Nebraska,  South  Dakota,  Minne- 
sota, and  other  States.  It  sells  goods  both  by  traveling  salesmen  and 
by  mail  orders.  It  resorts  to  various  sales  schemes  to  promote  its 
business  among  these  States.  It  adopted  and  put  into  effect  one 
from  February  20, 1920,  to  March  20, 1920,  as  follows :  It  offered  and 
sold  to  the  trade  its  brand  of  coffee  known  as  Honest  Value  coffee, 
packed  in  pound  containers^  and  in  each  container  it  inclosed  a  coupon 
calling  for  certain  free  goods  or  prizes  to  be  .distributed  by  the  retail 
merchant  to  the  ultimate  purchaser  or  consumer  of  these  goods.  Each 
50-pound  lot  of  coffee  contained  46  coupons  calling  for  one  bar  of 
candy,  value  10  cents;  2  coupons  calling  for  one  package  of  O.  U. 
Jell  powder,  value  10  cents ;  2  coupons  calling  for  1  poimd  of  baking 
powder,  value  25  cents ;  and  1  coupon  calling  for  one  4- pound  package 
of  pancake  flour,  value  85  cents.  The  merchants  bought  from  the 
respondent  the  goods  called  for  by  these  coupons  and  handled  them 
in  trade.  Upon  the  presentation  of  these  coupons  by  the  purchasers 
of  the  coffee  they  were  redeemed  by  the  retail  merchant  by  the  deliv- 
ery of  the  goods  called  for  and  sent  in  to  the  respondent  to  redeem 
them  in  cash  according  to  the  values  above  recited,  and  were  so  re- 
deemed by  respondent. 

Pab.  5.  That  by  reason  of  the  facts  set  out  in  the  foregoing  para- 
graphs of  this  complaint  the  respondent  has  been  guilty  of  unfair 
methods  of  competition  in  commerce  as  defined  and  prohibited  by 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled 
''An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Everybody's  Mercantile  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  commerce  in  vio- 
lation of  the  provisions  of  said  act. 
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The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein,  and  both  parties  to  this  procjeeding  being  desirous  of  ex- 
pediting the  disposition  thereof,  signed  and  executed  an  agreed  state- 
ment of  facts  subject  to  the  approval  of  the  Commission  that  said 
statement  of  facts  shaU  be  taken  by  the  Commission  with  the  same 
force  and  effect  as  if  testified  to  upon  a  hearing  regularly  had  in  this 
proceeding,  and  the  respondent  having  stated  that  it  did  not  wish  to 
file  any  brief  or  make  any  oral  argument  in  said  case,  and  thereupon 
this  proceeding  came  on  for  final  hearing ;  and  the  Commission  being 
now  fully  advised  in  the  premises,  makes  this  its  findings  as  to  the 
facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  Everybody's  Mercantile  Co., 
is  now  and  was  at  all  times  hereinafter  mentioned  a  corporation 
organized,  existing,  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Iowa,  having  its  principal  factory,  office,  and 
place  of  business  located  in  Sioux  City,  Iowa. 

Par.  2.  That  respondent  now  and  for  more  than  two  years  last 
past  has  been  engaged  in  the  roasting  and  selling  to  the  trade  its 
brand  of  coffee  known  as  Honest  Value  coffee,  packed  in  pound  con- 
tainers, among  the  several  States  of  the  United  States,  in  direct  com- 
petition with  other  persons,  firms,  copartnerships,  and  corporations 
similarly  engaged. 

Par.  3.  That  respondent,  Everybody's  Mercantile  Co.,  in  the  dis- 
tribution and  sale  of  its  products  as  aforesaid  has  given  and  offered 
to  give  customers  and  prospective  customers,  as  an  inducement  to 
secure  their  trade  and  patronage,  certain  papers,  coupons,  or  cer- 
tificates which  were  and  are  redeemable  in  various  prizes  or  pre- 
miums consisting  of  personal  property  of  unequal  value,  the  distribu- 
tion of  which  was  and  is  determined  by  chance  or  lot.  Respondent 
is  a  manufacturer  and  wholesole  grocer,  and  is  engaged  in  interstate 
commerce  by  selling  and  distributing  its  goods  to  retailers  in  the 
States  of  Iowa,  Nebraska,  South  Dakota,  Minnesota,  and  other  States. 
It  sells  goods  both  by  traveling  salesmen  and  by  mail  orders. 

Par.  4.  Bespondent  adopted  and  put  into  effect  from  February  20, 
1920,  to  March  20,  1920,  a  plan  or  scheme  as  follows:  It  offered  and 
sold  to  the  trade  its  brand  of  coffee  known  as  Honest  Value  coffee, 
packed  in  pound  containers,  and  in  every  container  it  inclosed  a 
coupon  calling  for  certain  free  goods  or  prizes  to  be  distributed  by 
the  retail  merchant  to  the  ultimate  purdiaser  or  consumer  of  these 
goods.  Each  50-pound  lot  of  coffee  contained  46  coupons  calling  for 
one  bar  of  candy,  valued  at  10  cents;  2  coupons  each  calling  for  1 
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package  of  O.  U.  Jell  Powder,  value  10  cents ;  2  coupons  each  calling 
for  1  can  of  Honest  Value  baking  powder,  value  25  cents ;  and  1  cou- 
pon calling  for  one  4-pound  package  of  pancake  flour,  value  85  cents. 
The  merchants  bought  from  the  respondent  the  goods  called  for  by 
these  coupons,  and  handled  them  in  trade.  Upon  the  presentation  of 
these  coupons  by  the  purchasers  of  coffee  they  were  redeemed  by  the 
retail  merchant  by  the  delivery  of  the  goods  called  for,  and  sent  in 
to  the  respondent  to  redeem  them  in  cash  according  to  the  values 
above  recited,  and  were  so  redeemed  by  respondent. 

Pab.  5.  The  quality  of  such  products  so  manufactured,  sold,  and 
distributed  by  respondent  is  substantial  and  forms  an  important  item 
of  commerce  among  several  States  of  the  United  States. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  CSongress  approved  September  26,  1914,  entitled  '^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes.*' 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, the  testimony  and  evidence,  and  the  Commission  having 
made  its  findings  as  to  the  facts  with  its  conclusion  that  the  re- 
spondent has  violated  the  provisions  of  the  act  of  Congress  approved 
September  26,  1914,  entitled  ^An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes  ^ : 

It  is  ordered^  That  the  respondent,  Everybody's  Mercantile  Co., 
cease  and  desist  in  the  distribution  and  sale  of  its  products  from  giv- 
ing or  offering  to  give  to  its  customers  or  prospective  customers,  as 
an  inducement  to  secure  their  trade  and  patronage,  any  papers,  cou- 
pons, or  circulars  redeemable  in  prizes  or  premiums  consisting  of 
personal  property  of  unequal  value,  the  distribution  of  which  was 
ftnd  18  determined  by  chance  or  lot. 

It  ig  further  ordered j  That  the  respondent,  within  60  days  after  the 
date  of  the  service  upon  it  of  this  order,  file  with  the  Conmiission  a 
written  report  of  the  manner  in  which  it  has  complied  with  the  terms 
hereof. 
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FEDERAL  TRADE  COMMISSION 

V. 

SAMUEL  WEINBERG,  DOING  BUSINESS  UNDER  THE 
TRADE  NAME  AND  STYLE  OF  THE  INTERNATIONAL 
FLAXOL  CO. 

OOKFLAINT  IN  THE   MATTER  OF  THE  AIXEOED  VIOLATION   OF   SECTION    6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  597. — September  17,  1920. 

Syllabus. 

Where  kn  individual  engaged  in  the  preparation  and  sale  of  an  oil  which  he 
called  Flaxol,  for  use  in  the  preparation  of  paint,  advertised  the  same  to 
be  "  Oil,"  "  Raw  oil,"  "  Boiled  oil,"  "  Improved  Unseed  oil,"  stating  in  such 
advertisements  that  "  Users  tell  us  it  Is  really  better  than  just  linseed  oil," 
a  '*  new-process  oil  made  especially  for  the  paint  trade,"  and  '*  A  pure  linseed 
oil  equivalent  used  for  paint-making  purposes  " ;  the  fact  being  that  Flaxol 
was  not  the  equivalent  of  flax  or  linseed  oil,  and  the  natural  and  probable 
tendency  of  such  advertisements  being  to  mislead  the  public  and  to  induce 
the  purchase  thereof  as  and  for  flax  oil  or  linseed  oil ; 

Held,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Samuel  Weinberg,  doing 
business  under  the  trade  name  and  style  of  the  International  Flaxol 
Co.,  hereinafter  referred  to  as  respondent,  is  now  and  for  more  than 
a  year  last  past  has  been  using  unfair  methods  of  competition  in 
interstate  commerce  in  violation  of  the  provisions  of  section  5  of  an 
act  of  Congress  approved  September  26,  1914,  entitled  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it 
in  respect  thereof  would  be  to  the  interest  of  the  public,  issues  this 
complaint,  stating  its  charges  in  that  respect  on  information  and 
belief  as  follows : 

Pabaqbaph  1.  The  respondent,  Samuel  Weinberg,  as  the  Interna- 
tional Flaxol  Co.,  for  more  than  one  year  last  past  has  sold  and 
transported,  and  now  sells  and  transports,  from  Boston,  in  the  State 
of  Massachusetts,  to  purchasers  thereof  throughout  the  United  States 
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a  certain  product,  which  respondent  has  named  and  advertises  as 
Flaxol,  thereby  indicating  that  it  is  a  product  or  derivative  of  flax 
and  the  equivalent  of  linseed  oil,  the  well-known  product  of  flax, 
sometimes  called  flaxseed  oil,  in  competition  with  persons,  partner- 
ships, and  corporations  engaged  in  the  sale  of  linseed  oil. 

Far.  2.  Flaxol  contains  only  a  small  and  immaterial  amount  of 
linseed  oil,  is  not  a  product  or  derivative  of  flax  or  the  equivalent 
of  linseed  oil,  and  the  natural  and  probable  tendency  of  the  adver- 
tisement of  said  commodity  as  Flaxol  is  to  mislead  the  public  to 
believe  that  Flaxol  is  produced  from  flax  and  induce  its  purchase  as 
and  for  linseed  oil. 

Pab.  8.  The  said  conduct  of  respondent  in  so  advertising  and 
selling  Flaxol  is  an  unfair  method  of  competition  within  the  meaning 
of  section  5  of  the  Federal  Trade  Commission  act. 

Par.  4.  That  by  reason  of  the  facts  set  out  in  the  foregoing  para- 
graphs of  this  complaint  the  respondent  has  been  guilty  of  unfair 
methods  of  competition  in  comnoierce  as  defined  and  prohibited  by 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled 
^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

KEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  OEDEE. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Samuel  Weinberg,  doing  business 
under  the  trade  name  and  style  of  International  Flaxol  Co.,  charging 
him  with  the  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  act. 

The  respondent  having  filed  his  answer  herein,  in  his  own  proper 
person,  a  hearing  was  had  and  evidence  was  thereupon  introduced 
in  support  of  the  allegations  of  said  complaint,  the  respondent  ap- 
pearing in  his  own  proper  person  before  an  examiner  of  the  Federal 
Trade  Commission  theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  the  re- 
spondent having  waived  oral  argument  and  the  presentation  of  a 
brief,  and  the  Commission,  having  considered  the  brief  of  its  counsel 
and  duly  considered  the  record,  and  being  now  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  the  facts  and  conclusion: 

FINDINGS  AS  TO  THE  FACTS. 

Pabao&afh  1.  Samuel  W^nberg,  tha  respondent  herein,  is  now 
conducting  business  at  No.  61-68  Wareham  Street^  Boston,  Mass., 
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under  the  trade  Bame  and  style  of  International  Flaxol  Co.  Prior 
to  the  inauguration  of  his  present  business  under  said  trade  name  he 
was  the  general  manager  of  the  Flaxol  Co.,  at  the  same  address  in 
said  city  of  Boston.  Respondent's  principal  business  is  the  prepara- 
tion and  sale  of  an  oil  to  be  used  by  painters  in  the  preparation  of 
paint,  which  respondent  calls  Flaxol.  During  the  times  mentioned 
in  tl^e  complaint  herein  the  respondent  advertised  and  sold  in  com- 
merce Flaxol  to  take  the  place  of  linseed  oil  or  flax  oil.  For  three  or 
four  months  during  the  spring  of  1919  the  respondent  maintained  an 
office  at  No.  101  Beekman  Street  in  the  city  and  State  of  New  York, 
but  does  not  now  maintain  an  office  in  New  York.  Respondent  is 
engaged  .in  interstate  commerce. 

Par.  2.  During  the  times  mentioned  in  the  complaint  herein  the 
respondent  has  in  divers  ways  advertised  his  said  product  called 
Flaxol  to  be  "  Raw  oil,"  "  Boiled  oil,"  "  Improved  linseed  oil,"  and 
''  Flaxol  is  oil."  Respondent  has  during  the  times  hereinabove  men- 
tioned informed  the  purchasing  public  and  the  trade  generally  by 
various  advertising  mediums  that  his  product  is  an  ^'  Improved  linseed 
oil,"  because  ''  users  tell  us  it  is  really  better  than  just  linseed  oil," 
that  ^^  Flaxol  i$  a  new^process  oil  made  specially  for  the  paint  trade  " ; 
and  that  ^^  Flaxol  is  pure  linseed  oil  equivalent,  used  for  paint- 
mixing  purposes." 

Par.  8.  Linseed  oil  is  made  from  flaxseed  and  is  known  as  flax  oil 
as  well  as  linseed  oil.  Linseed  oil  is  used  largely  for  mixture  of 
paints.  Flaxol,  the  product  manufactured  and  sold  in  commerce  by 
the  respondent,  is  not  the  equivalent  of  flax  oil,  which  is  also  called 
linseed  oil,  and  the  natural  and  probable  tendency  of  the  advertise- 
ments of  said  commodity  as  Flaxol  is  to  mislead  the  public  and  to 
induce  its  purchase  as  and  for  flax  oil  or  linseed  oil. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interestate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  '^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

OBDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  complaint  of  the  Commission,  the  answer  of  the  respondent, 
the  testimony  and  evidence,  and  the  argument  of  counsel,  and  the 
Commission  having  made  its  findings  as  to  the  facts  with  its  oonclu- 


INTESl^ATIOKAIi  FLAXOL  GO.    (SAMUEL  WEINBEBG).  67 

64  Order. 

sion  that  the  respondent  has  violated  the  provisions  of  the  act  of 
Congress  approved  September  26,  1914,  entitled  ^^An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes''; 

It  is  now  ordered^  That  the  respondent,  Samuel  Weinberg,  doing 
business  under  the  trade  name  and  style  of  International  Flazol  Co., 
cease  and  desist  from  advertising  and  offering  for  sale  under  the 
name  ^  Flaxol "  the  preparation  heretofore  sold  by  him  under  that 
name;  and  to  cease  and  desist  from  using  the  term  ^^ Flazol"  as 
descriptive  of  any  preparation  which  is  not  in  fact  a  fair  substitute 
for  flax  oil  (usually  called  linseed  oil). 

It  is  further  ordered^  That  the  said  Samuel  Weinberg,  within  30 
days  after  the  service  upon  him  of  this  order,  file  with  the  Federal 
Trade  Commission  a  written  report  of  the  manner  in  which  he  has 
complied  with  the  terms  of  this  order. 
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FEDERAL  TRADE  COMMISSION 
LUBRIC  OIL  COMPANY. 

COMPLAINT  JN  THE  MATTEB  OF  THE  ALLEGED  VIOLATION  OF  SECTION  5 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914,  AND  OF  THE 
ALLEGED  VIOLATION  OF  SECTION  3  OF  AN  ACT  OF  CONGRESS  APPBOVED 
OCTOBER  15,  1914. 

Docket  329. — September  21,  1920. 

Syllabus. 

Where  a  corporation  competitively  engaged  in  refining  crude  petroleum,  in 
buying  and  selling  gasoline,  and  in  transporting  and  marlcetlng  such 
products,  and  also  engaged  in  leasing  pumps,  tanks,  and  other  equipment 
for  the  storage  and  handling  of  petroleum  products  in  competition  with 
manufacturers  and  sellers  of  such  equipment,  to  its  retail  customers,  of 
whom  relatively  very  few  required  more  than  a  single  pump  outfit  in  the 
conduct  of  their  business; 

Leased  to  such  retailers  pumps,  tanks,  and  equipment  at  a  nominal  rental,  not 
affording  it  a  reasonable  profit  on  its  investment,  upon  the  condition  that 
they  should  use  the  same  only  for  the  purpose  of  storing  and  handling  its 
products,  a  practice  not  followed  by  many  competitors,  having  for  its  pur- 
pose the  furtherance  of  the  corporation's  petroleum  business,  and  resulting 
in  loss  of  customers  by  competitors : 

Held,  (a)  That  the  use  of  such  leases  constituted,  under  the  circumstances  set 
forth,  an  unfair  method  of  competition  in  violation  of  section  5  of  the  act 
of  September  26, 1914 ; 

(b)  That  the  use  of  such  leases,  under  the  circumstances  set  forth,  constituted 
a  violation  of  section  3  of  the  act  of  October  15, 1914. 

COMPLAINT. 
I. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Lubric  Oil  Co.,  herein- 
after referred  to  as  the  respondent,  has  been  using  unfair  methods  of 
competition  in  interstate  commerce,  in  violation  of  the  provisions 
of  section  5  of  the  act  of  Congress  approved  September  26, 1914,  en- 
titled ''An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that  a 
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proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows : 

Pabagsaph  1.  That  the  respondent,  Lubric  Oil  Co.,  is  a  corpora- 
tion organized,  existing,  and  doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Ohio,  with  its  principal  office  and  place  of 
business  located  at  the  city  of  Cleveland,  in  said  State;  that  for  more 
than  four  years  last  past  respondent  has  been  engaged  in  the  busi- 
ness of  purchasing  and  selling  refined  oil  and  gasoline,  and  the  leas- 
ing and  loaning  of  oil  pumps,  storage  tanks  or  containers,  and  their 
equipments  in  various  States  of  the  United  States  and  the  District  of 
Columbia  in  competition  with  numerous  persons,  firms,  corporations, 
and  copartnerships  similarly  engaged. 

Pab.  2.  That  the  respondent,  in  the  conduct  of  its  business,  as  afore- 
said, and  as  hereinafter  more  particularly  described,  purchases  re- 
fined oil  and  gasoline,  hereinafter  referred  to  as  "  products,"  and  also 
purchases  oil  pumps,  storage  tanks  or  containers,  hereinafter  referred 
to  as  ^  devices,"  the  said  devices  being  used  to  contain  said  products, 
the  said  products  and  devices  then  being  handled  and  stored  in  the 
various  States  of  the  United  States  and  transported  in  interstate 
conmierce;  that  the  aforesaid  products  are  sold  and  the  aforesaid 
devices  are  leased  or  loaned  by  respondent  to  various  persons,  firms, 
corporations,  and  copartnerships ;  that  in  the  conduct  of  its  business 
of  purchasing  and  selling  such  products  and  selling,  leasing,  or  loan- 
ing such  devices  the  same  are  constantly  moved  from  one  State  to 
another  by  respondent  and  there  is  conducted  by  respondent  a  con- 
stant current  of  trade  in  such  products  and  devices  between  various 
States  of  the  United  States ;  that  there  are  numerous  competitors  of 
respondent  who,  in  the  conduct  of  their  business  in  competition  with 
respondent,  purchase  similar  products  and  purchase  and  manufacture 
similar  devices,  the  said  devices  being  used  to  contain  said  products, 
the  said  products  and  devices  then  being  handled  and  stored  in  the 
various  States  of  the  United  States  and  transported  in  interstate 
commerce;  that  the  aforesaid  products  are  sold  and  the  aforesaid 
devices  sold,  leased,  or  loaned  by  such  competitors  of  respondent  to 
various  persons,  firms,  corporations,  and  copartnerships ;  that  in  the 
conduct  of  their  business,  as  aforesaid,  competitors  of  respondent  con- 
stantly move  such  products  and  devices  from  one  State  to  another, 
and  there  is  conducted  by  said  competitors  a  constant  current  of  trade 
in  such  products  and  devices  between  the  various  States  of  the  United 
States;  that  respondent  and  many  of  its  competitors  have  conducted 
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various  persons,  firms,  oorporatiocs^  and  copartnerships;  that  in  the 
conduct  of  such  business,  as  aforesaid,  respondent's  competitors  con- 
stantly move  such  products  and  devices  from  one  State  to  another, 
and  there  is  conducted  by  said  competitors  of  respondent  a  constant 
current  of  trade  in  such  products  and  devices  between  the  various 
States  of  the  United  States ;  that  respondent  and  many  of  its  com- 
petitors have  conducted  their  said  businesses  in  a  similar  manner  to 
that  above  described  throughout  the  four  years  last  past 

Par.  8.  That  the  respondent  for  four  years  last  past,  in  the  con- 
duct of  its  business  as  aforesaid,  has  leased  and  made  contracts  for 
the  lease  and  is  now  leasing  and  making  contracts  for  the  lease  of 
said  devices  and  their  equipments  to  be  used  within  the  United 
States,  and  has  fixed  and  is  now  fixing  the  price  charged  therefor  on 
the  condition,  agreement,  or  understanding  that  the  lessees  thereof 
shall  not  purchase  or  deal  in  the  products  of  a  competitor  or  com- 
petitors of  respondent ;  and  that  the  effect  of  such  leases  or  contracts 
for  lease,  and  conditions,  agreements,  or  understandings,  may  be  and 
is  to  substantially  lessen  competition  and  tend  to  create  a  monopoly 
in  the  territories  and  localities  where  such  contracts  are  operative. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Comitussion  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  the  Lubric  Oil  Co.,  has  been  and  now  is 
using  unfair  methods  of  competition  in  interstate  commerce  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  '^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes," 
and  has  been  and  now  is  violating  the  provisions  of  section  8  of  an 
act  of  Congress  approved  October  16,  1914,  entitled  ^^An  act  to  sup- 
plement existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes,"  and  that  a  proceeding  by  it  in  respect  of 
such  alleged  violation  of  section  5  of  the  act  of  September  26,  1914, 
would  be  to  the  interest  of  the  public,  and  fully  stating  its  charges  in 
that  respect,  and  the  attorneys  for  the  respective  parties  in  said  cause 
having  stipulated  to  submit  and  having  submitted  to  the  Commission, 
subject  to  its  approval,  an  agreed  statement  of  facts  in  said  cause, 
which  agreed  statement  was  to  be  taken  in  lieu  of  testimony  as  to 
those  facts  stipulated,  and  it  having  been  agreed  that  as  to  other  facts 
the  evidence  to  be  taken  in  a  formal  hearing  was  to  become  the  evi- 
dence as  to  such  other  matters  as  were  made  an  issue  herein^  and  the 
Commission  having  duly  appointed  a  time  and  place  for  the  taking  of 
testimony,  and  the  responduit  having  appeared  by  counsel  at  the  time 
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and  place  so  deedgnated,  and  the  parties  having  introduced  their  evi- 
dence, and  the  respondent  having  filed  a  brief  by  its  attorney,  and 
the  respondent  by  its  attorney  having  waived  oral  argument,  and  the 
Commission  having  duly  considered  the  complaint,  answer,  stipula- 
tion, and  record  herein,  and  being  fully  advised  in  the  premises,  now 
makes  its  report  and  findings  as  to  the  facts  and  conclusions : 

TIin>IN08  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent  is  a  corporation  organized,  ex- 
isting, and  doing  business  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio,  with  its  principal  office  and  place  of  business  in  the  city  of 
Cleveland,  in  said  State,  and  is  now  and  has  been  engaged  in  the 
business  of  purchasing  and  selling  refined  oil  and  gasoline,  and  is 
largely  engaged  in  refining  crude  petroleum,  and  that  it  is  now  and 
has  been,  in  connection  with  its  aforesaid  business,  engaged  also  in 
the  leasing  and  loaning,  but  not  in  the  manufacture  of  oil  pumps, 
storage  tanks,  and  containers  and  equipment,  hereinafter  referred  to 
as  "  devices,"  in  various  States  of  the  United  States,  in  competition 
with  numerous  other  persons,  firms,  and  copartnerships  also  engaged 

in  the  business  of  selling  refined  oil  and  gasoline  and  refining  crude 
petroleum. 

Par.  2.  That  respondent,  in  the  conduct  of  its  business  as  aforesaid, 
and  as  hereinafter  more  particularly  described,  extensively  refines 
petroleum  and  its  products,  and  purchases  refined  oil  and  gasoline, 
and  also  purchases  oil  pumps,  storage  tanks,  and  containers,  herein- 
after referred  to  as  "  devices  " ;  that  respondent  has  been  and  now  is 
maintaining  numerous  storage  stations  in  various  States  to  which  it 
ships  from  its  refineries  refined  oil  and  gasoline  in  bulk,  and  that  the 
said  refined  'oil  and  gasoline  is  thereafter  sold  and  delivered  to  retail 
dealers  in  the  said  several  States ;  that  the  respondent,  in  the  course 
of  its  said  business,  leases  and  delivers  said  devices  to  various  per- 
sons, firms,  copartnerships,  and  corporations  in  various  States  other 
than  those  from  which  the  said  devices  are  purchased  by  the  re- 
spondent; and  that  in  the  course  of  commerce  in  buying  and  selling 
said  devices,  said  devices  are  moved  to,  through,  and  among  the 
various  States  of  the  United  States,  and  that  there  is  a  constant  cur- 
rent of  trade  in  the  conduct  of  its  said  business  in  buying  and  selling 
said  equipment  among  said  various  States  of  the  United  States. 

Par.  3.  That  during  all  of  said  period,  respondent,  in  the  course 
of  commerce  among  the  several  States  and  Territories  of  the  UnitCvl 
States  and  in  the  conduct  of  its  business  as  aforesaid,  has  been  and 
now  is  leasing  to  retailers  of  its  petroleum  products  said  devices  for 
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use  by  such  retailers  in  storing  and  handling  respondent's  said  pe- 
troleum products ;  that  respondent,  in  leasing  such  devices  as  afore- 
said during  said  period,  has  made  and  does  now  make  contracts  or 
leases  with  the  said  retailers  in  and  by  the  terms  of  which  the  said 
retailer  agrees  to  use  the  said  device  for  containing,  storing,  and 
vending  the  products  of  the  respondent  exclusively;  that  the  rental 
or  lease  charge  provided  for  in  such  contracts  is  a  nominal  smn, 
and  that  no  other  consideration  for  the  leasing  of  such  equipments 
by  respondent  is  provided  for  by  said  contracts,  and  that  such  de- 
vices are  leased  at  nominal  rentals  as  aforesaid  to  promote  and  ad- 
vance respondent's  petroleum  and  gasoline  business ;  that  such  nomi- 
nal sums  or  rentals  do  not  afford  a  reasonable  profit  to  respondent 
on  the  amount  invested  in  such  devices;  that  the  respondent  leases 
such  equipments  in  competition  in  interstate  commerce  with  manu- 
facturers of  similar  equipments  who  are  engaged  in  the  sale  of  the 
same  in  such  commerce. 

Par.  4.  That  the  respondent  sells  its  said  products  in  various 
States  and  Territories  of  the  United  States  in  competition  with 
other  refiners  and  wholesale  dealers  in  petroleum  products  and  gaso- 
line, and  respondent  has  practiced  the  leasing  of  said  devices  to 
retailers  in  the  various  States  and  Territories  aforesaid  as  a  method 
of  competing  with  other  firms,  persons,  partnerships,  and  corpora- 
tions also  engaged  in  refining  and  selling  in  wholesale  quantiti^ 
gasoline,  refined  oil,  and  petroleum  products. 

Par.  5.  That  the  contracts  mentioned  herein  generally  expressly 
provide  that  said  devices  shall  be  used  by  the  lessee  only  for  the 
purpose  of  holding  and  storing  the.  respondent's  said  petroleum 
products,  and  all  of  said  contracts  or  leases  which  the  respondent 
has  entered  into  as  aforesaid  have  been  made  on  the  condition, 
agreement,  or  understanding  that  the  lessee  or  purchaser  thereof 
should  use  the  said  device  only  for  the  purpose  of  holding  and 
storing  petroleum  products  purchased  from  the  respondent;  that  a 
small  number  of  retail  dealers  to  whom  the  respondent  leases  or 
sells  such  devices  upon  the  terms  and  conditions  aforesaid  handle 
similar  products  of  respondent's  competitors,  but  a  large  majority 
of  the  retailers  to  whom  the  respondent  leases  or  sells  such  devices 
upon  the  terms  and  conditions  aforesaid  require  and  use  in  their 
business  only  a  single  pump  outfit. 

Par.  6.  That  the  respondent  has  practiced  the  leasing  or  selling 
of  such  devices  upon  the  terms  and  conditions  aforesaid  for  the 
purpose  of  obtaining  and  holding  customers,  and  of  preventing 
its  competitors  from  obtaining  as  customers  the  retail  dealers  with 
whom  it  has  entered  into  such  contracts  or  leases  as  aforesaid. 
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Pax.  7.  That  many  eompetitors  of  the  respondent  do  not  sell  or 
Idftse  such  devices  to  retail  dealers  upon  the  terms  and  conditions 
referred  to  herein,  and  such  competitors  have  lost  numerous  cus- 
tomers to  the  respondent  as  a  result  of  the  respondent's  practice 
of  offering  and  leasing  said  devices  to  such  retail  dealers  upon  the 
tenns  and  conditions  aforesaid. 

GONCLUSIOKS. 

That  the  practice  of  leasing  such  devices  at  a  nominal  rental  and 
of  selling  said  devices  for  a  nominal  consideration  is  an  unfair 
method  of  competition  in  interstate  commerce  as  against  the  com- 
petitors of  respondent  engaged  in  the  manufacture  of  such  devices, 
and  in  the  sale  of  the  same  for  profit,  in  the  territory  wherein  the 
respondent  leases  such  devices,  and  also  as  against  competitors  of 
respondent  engaged  in  the  business  of  refining  crude  petroleum  and 
selling  at  wholesale  refined  oils,  gasoline,  and  petroleum  products 
who  do  not  invest  in  or  make  use  of  such  devices  for  the  purpose 
and  on  the  terms  and  conditions  aforesaid. 

That  the  methods  of  competition  and  the  business  practices  set 
forth  in  the  foregoing  findings  as  to  the  facts  are,  under  the  cir- 
stances  set  forth  herein,  imf air  methods  of  competition  in  interstate 
commerce  within  the  meaning  of  section  5  of  an  act  of  Congress 
approved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Conmiission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses," and  constitute  a  violation  of  section  3  of  an  act  of  Congress 
approved  October  16,  1914,  entitled  "An  act  to  supplement  existing 
laws  against  unlawful  restraints  and  monopolies,  and  for  other  pur- 


poses." 


ORDER  TO  CEASE  AND  DESIST. 


The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent,  the  Lubric  Oil  Co.,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Ohio,  has  been  and  now  is 
using  unfair  methods  of  competition  in  interstate  commerce  in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26,  1914,  entitled  '^An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  has  been  and  now  is  violating  the  provisions  of  section  3  of  an 
act  of  Congress  approved  October  15,  1914,  entitled  ^^An  act  to  sup- 
plement existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  j>urposes,"  and  that  a  proceeding  by  it  in  respect  of 
such  alleged  violation  of  section  5  of  the  act  of  Congress  of  Septem- 
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ber  26, 1914,  would  be  to  the  interest  of  the  public,  and  fully  stating 
its  charges  in  that  respect,  and  the  attorneys  for  the  respective  parties 
in  said  cause  having  stipulated  to  submit  and  having  submitted  to 
the  Commission,  subject  to  its  approval,  an  agreed  statement  of  facts 
in  said  cause,  which  agreed  statements  was  to  be  taken  in  lieu  of  tes* 
timony  as  to  those  facts  stipulated ;  and  it  having  been  agreed  that 
as  to  other  facts  the  evidence  to  be  taken  in  a  formal  hearing  was  to 
become, the  evidence  as  to  such  other  matters  as  were  made  an  issue 
herein,  and  the  Commission  having  duly  appointed  a  time  and  place 
for  the  taking  of  testimony  and  the  respondent  having  appeared 
by  counsel  at  the  time  and  place  so  designated,  and  the  parties  having 
introduced  their  evidence,  and  the  respondent  having  filed  a  brief 
by  its  attorney,  and  the  respondent  by  its  attorney  having  waived 
oral  argument,  and  the  Commission  having  duly  considered  the 
complaint,  answer,  stipulation,  and  record  herein;  and  being  fully 
advised  in  the  premises,  and  having  made  and  filed  its  report, 
findings,  and  conclusions,  which  said  report,  findings,  and  conclu- 
sions are  hereby  referred  to  and  made  a  part  hereof:  Now,  there- 
fore: 

It  is  ordered^  That  the  respondent,  Lubric  Oil  Co.,  forever  cease 
and  desist  from : 

(1)  Directly  or  indirectly  leasing  pumps  or  tanks,  or  both,  and 
equipment  for  storing  or  handling  petroleum  products  in  furtherance 
of  its  petroleum  business  at  a  rental  which  will  not  yield  to  it  a 
reasonable  profit  on  the  cost  of  same  after  making  due  allowance  for 
depreciation  and  other  items  usually  considered  when  leasing  prop- 
erty for  the  purposes  of  obtaining  a  reasonable  profit  therefrom,  and 
from  doing  any  matter  or  thing  which  would  have  the  same  unlawful 
effect  as  that  resulting  from  the  practice  herein  prohibited  and  by 
reason  of  which  this  order  is  made. 

(2)  Entering  into  contracts  or  agreements  with  dealers  in  its 
petroleum  products  or  from  continuing  to  operate  under  any  contract 
or  agreement  already  entered  into  whereby  such  dealers  agree  or 
have  an  understanding  that  as  a  consideration  for  the  leasing  to 
them  of  such  pumps  and  tanks  and  their  equipment  the  same  shall 
be  used  only  for  storing  or  handling  the  products  of  respondent,  and 
from  doing  anything  having  the  same  unlawful  effect  as  that  result- 
ing from  the  practice  herein  prohibited,  and  by  reason  of  which  this 
order  is  made. 

Provided^  however ^  That  as  to  such  pumps  and  tanks  and  equip- 
ments as  are  now  leased  by  respondent,  contrary  to  the  provisions  of 
this  order,  respondent  shall  be  required,  four  months  from  the  date 
of  service  hereof,  to  enter  into  new  contracts  or  agreements  with 
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respect  to  same  which  shall  not  be  incompatible  with  the  purport  and 
intent  of  this  order. 

It  is  also  ordered^  Under  and  by  virtue  of  the  authority  conferred 
on  the  CTommission  by  paragraph  B  of  section  5  of  an  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,  approved  September  26,  1914,  that  the  said  Lubrio 
Qi]  Co.,  respondent,  shall  within  30  days  after  the  expiration  of  the 
tune  allowed  for  the  respondent  to  comply  with  this  order  to  cease 
and  desist,  report  in  writing  to  the  Federal  Trade  Commission,  fully 
stating  and  setting  forth  the  nature  of  the  changes  made  in  the  con- 
duct of  its  business  with  respect  to  such  matter  involved  in  the  order 
to  cease  and  desist,  and  shall  set  forth  in  such  report  in  complete 
detail  the  plan  or  plans  adopted  for  the  lease,  loan,  gift,  or  sale  of 
any  oil  tanks  and  pumps  for  use  in  storing  refined  oil  or  gasoline, 
what  plan  or  plans  are  in  use  or  are  proposed  to  be  put  in  use,  and 
also  attach  to  such  report  any  contracts  used  by  the  respondent  in  the 
conduct  of  such  business. 


The  Commission  has  also  issued  a  similar  order  in  the  case  of 
Bartles  Oil  Co.  (of  St.  Paul,  Minn.,  Docket  332),  decided  September 
21, 1920,  involving  substantially  the  same  facts  as  the  preceding  case. 
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FEDERAL  TRADE  COMMISSION 

THOMAS  K.  BRUSHART,  DOING  BUSINESS  UNDER  THE 
FIRM  NAME  AND  STYLE  OF  THE  MOTOR  FUEL  & 
LUBRICATING  CO. 

OOMFLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6 
OF  AN  ACT  OF  CONOREBS  APPROVED  SEPTEMBER  26,  1014,  AND  OF  THE 
ALLEGED  VIOLATION  OF  SECTION  8  OF  AN  ACT  OF  CONGRESS  APPROVED 
OCTOBER  16,  1914. 

Docket  305.— September  27,  1020. 

Stixabus. 

Where  an  individnal  competitively  engaged  in  baying  and  selling  petroleum 
products,  and  in  transporting  and  marketing  such  products,  and  also  en- 
gaged in  lea3ing  pumps,  tanks,  and  other  equipment  for  the  storage  and 
handling  of  petroleum  products  in  competition  with  manufacturers  and 
sellers  of  such  equipment,  to  his  retail  customers,  of  whom  relatively  very 
few  required  more  than  a  single  pump  outfit  in  the  conduct  of  their  busi- 
ness; 

Leased  to  such  retailers  pumps,  tanks,  and  equipment  at  a  n<Hninal  rental,  not 
affording  him  a  reasonable  profit  on  his  investment  upon  the  condition  that 
they  should  use  the  same  only  for  the  purpose  of  storing  and  handling  bis 
products,  a  practice  not  followed  by  many  competitors,  having  for  its 
purpose  the  furtherance  of  his  petroleum  business,  and  resulting  in  loss 
of  customers  by  competitors : 

JfeXd,  (a)  That  the  use  of  such  leases  constituted,  under  the  circumstances  set 
forth,  an  unfair  method  of  competition  in  violation  of  section  6  of  the  act 
of  September  26, 1914 ; 

(&)  That  the  effect  of  such  leases,  under  the  circumstances  set  forth,  might 
be  to  substantially  lessen  competition  and  tend  to  create  for  him  a  monopoly 
in  the  business  of  selling  petroleum  products,  and  that  the  use  of  the 
same  constituted  a  violation  of  section  8  of  the  act  of  October  15, 1914. 

COMPLAINT. 

I. 

The  Federal  Trade  Commission,  having  reason  to  believe,  from 
a  preliminary  investigation  made  by  it,  that  Thomas  K.  Brushart, 
doing  business  under  the  trade  name  of  Motor  Fuel  &  Lubricating 
Co.,  hereinafter  referred  to  as  the  re£fpondent,  has  been  using  unfair 
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methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,'^  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  Thomas  K.  Brushart,  is  doing 
business  under  the  trade  name  of  Motor  Fuel  &  Lubricating  Co., 
with  his  principal  office  and  place  of  business  located  at  the  city  of 
Baltimore,  in  the  State  of  Maryland;  that  for  more  than  four  years 
hist  past  respondent  has  been  engaged  in  the  business  of  purchasing 
and  selling  refined  oil  and  gasoline  and  the  leasing  and  loaning 
of  oil  pumps,  storage  tanks  or  containers  and  their  equipments  in 
various  States  of  the  United  States  and  the  District'  of  Columbia  in 
competition  with  numerous  persons,  firms,  corporations,  and  copart- 
nerships similarly  engaged.  '  j 

Par.  2.  That  the  respondent,  in  the  conduct  of  his  business  as  j 

aforesaid  and  as  hereinafter  more  particularly  described,  purchases  ' 

refined  oil  and  gasoline,  hereinafter  referred  to  as  ^^  products,"  and  | 

also  purchases  oil  pumps,  storage  tanks,  or  containers,  hereinafter 
referred  to  as  "  devices,'^  the  said  devices  being  used  to  contain  said 
products,  the  said  products  and  devices  then  being  handled  and 
stored  in  the  various  States  of  the  United  States  and  transported  in 
interstate  commerce;  that  the  aforesaid  products  are  sold  and  the 
aforesaid  devices  are  leased  or  loaned  by  respondent  to  various  per- 
sons, firms,  corporations;  and  copartnerships;  that  in  the  conduct  of 
his  business  of  purchasing  and  selling  such  products  and  selling, 
leasing,  or  loaning  such  devices  the  same  are  constantly  moved 
from  one  State  to  another  by  respondent,  and  there  is  conducted  by 
respondent  a  constant  current  of  trade  in  such  pijoducts  and  devices 
between  various  States  of  the  United  States;  that  there  are  numerous 
competitors  of  respondent  who  in  the  conduct  of  their  business  in 
competition  with  respondent  purchase  similar  products  and  purchase 
and  manufacture  similar  devices,  the  said  devices  being  used  to 
contain  said  products,  the  said  products  and  devices  then  being  han- 
dled and  stored  in  the  various  States  of  the  United  States  and  trans- 
ported in  interstate  commerce;  that  the  aforesaid  products  are  sold 
and  the  aforesaid  devices  sold,  leased,  or  loaned  by  such  competitors 
of  respondent  to  various  persons,  firms,  corporations,  and  copart- 
no^pe;  that  in  the  conduct  of  their  business  as  aforesaid,  com- 
petitors of  respondent  constantly  move  such  products  and  devices 
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from  one  State  to  another,  and  there  is  conducted  by  said  competitors 
a  constant  current  of  trade  in  such  products  and  devices  between 
the  various  States  of  the  United  States;  that  respondent  and  many 
of  his  competitors  have  conducted  their  said  businesses  in  a  similar 
manner  to  that  above  described  throughout  the  past  four  years. 

Par.  3.  That  respondent  in  the  conduct  of  his  business,  as  aforesaid, 
with  the  effect  of  stifling  and  suppressing  competition  in  the  sale  of 
the  aforesaid  products  and  in  the  sale,  leasing,  or  loaning  of  the  afore- 
said devices  and  other  equipments  for  storing  and  handling  the  same, 
and  with  the  effect  of  injuring  competitors  who  sell  such  products 
and  devices,  has  within  the  four  years  last  past  sold,  leased,  or  loaned 
and  now  sells,  leases,  or  loans  the  said  devices  and  their  equipments 
for  prices  or  considerations  which  do  not  represent  reasonable  returns 
on  the  investments  in  such  devices  and  their  equipments ;  that  many 
such  sales,  leases,  or  loans  of  the  aforesaid  devices  are  made  at  prices 
below  the  cost  of  producing  and  vending  the  same;  that  many  of 
such  contracts  for  the  lease  or  loan  of  such  devices  and  their  equip- 
ments provide  or  are  entered  into  with  the  understanding  that  the 
lessee  or  borrower  shall  not  place  in  such  devices,  or  use  in  connection 
with  such  devices  and  their  equipments,  any  refined  oil  or  gasoline 
of  a  competitor ;  that  only  a  small  proportion  of  the  dealers  in  gaso- 
line and  refined  oil  under  such  agreements  and  understandings  deal 
also  in  similar  products  of  respondent's  competitors  and  that  only  a 
small  proportion  of  such  dealers  require  or  use  more  than  a  single 
pump  outfit  in  the  conduct  of  their  said  business;  that  there  are 
numerous  competitors  in  the  sale  of  such  products  who  are  unable  to 
enter  into  such  lease  agreements  or  understandings  because  of  the 
large  amount  of  investment  required  to  carry  out<such  lease  agree- 
ments as  a  competitive  method  of  selling  refined  oil  and  gasoline ;  that 
there  are  numerous  other  competitors  of  respondent  engaged  in  the 
manufacture  and  s^le  of  said  devices  and  their  equipments  who  do 
not  deal  in  refined  oil  and  gasoline,  and  therefore  do  not  sell  or  lease 
said  devices  and  their  equipments  for  a  nominal  consideration  on  a 
condition  or  understanding  that  their  products  only  are  to  be  used 
therein ;  that  the  said  numerous  competitors  who  were  unable  to  enter 
into  such  lease  agreements  or  understandings,  as  aforesaid,  have  lost 
numerous  customers  in  the  sale  of  refined  oil  and  gasoline  to  respond- 
ent because  of  the  business  practices  of  respondent  hereinbefore  set 
forth ;  that  the  said  numerous  other  competitors  of  respondent  who 
manufacture  and  sell  said  devices  and  their  equipments  but  do  not 
sell  refined  oil  and  gasoline,  as  aforesaid,  have  lost  numerous  custo- 
mers and  prospective  customers  for  the  purchase  of  their  devices  and 
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equipments  because  of  the  said  business  practioes  of  respondent,  aa 
hereinbefore  set  forth. 

II. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  Thomas  K.  Brushart, 
doing  business  under  the  trade  name  of  Motor  Fuel  A  Lubricating 
Co.,  hereinafter  referred  to  as  the  respondent,  has  been  using  unfair 
methods  of  competition  in  interstate  conunerce  in  violation  of  the 
provisions  of  section  3  of  an  act  of  Congress  approved  October  16, 
1914,  entitled  ^^An  act  to  supplement  existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other  purposes."  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows: 

Pa&aoraph  1.  That  the  respondent,  Thomas  K.  Brushart,  is  doing 
business  under  the  trade  name  of  Motor  Fuel  &  Lubricating  Co., 
with  his  principal  office  and  place  of  business  located  at  the  city  of 
Baltimore,  in  the  State  of  Maryland ;  that  for  more  than  four  years 
last  past  respondent  has  been  engaged  in  the  business  of  purchasing 
and  selling  refined  oil  and  gasoline  and  the  leasing  and  loaning  of 
oil  pumps,  storage  tanks  or  containers,  and  their  equipments,  in 
Tarious  States  of  the  United  States  and  the  District  of  Columbia  in 
competition  with  numerous  persons,  firms,  corporations,  and  copart- 
nerships similarly  engaged. 

Pae.  2.  That  the  respondent  in  the  conduct  of  his  business  as- 
aforesaid,  and  as  hereinafter  more  particularly  described,  purchases 
refined  oil  and  gasoline,  hereinafter  referred  to  as  ^'  products,^'  and 
also  purchases  oil  pumps,  storage  tanks,  or  containers,  hereinafter 
referred  to  as  "  devices,"  the  said  devices  being  used  to  contain  said 
products,  the  said  products  and  devices  then  being  handled  and 
stored  in  the  various  States  of  the  United  States  and  transported  in 
interstate  commerce;  that  such  products  are  sold  and  such  devices 
sold,  leased,  or  loaned  by  respondent  to  various  persons,  firms,  cor- 
porations, and  copartnerships ;  that  in  the  conduct  of  his  business  of 
purchasing  and  selling  such  products  and  selling,  leasing,  or  loan- 
ing such  devices  the  same  are  constantly  moved  from  one  State  to 
another  by  respondent  and  there  is  conducted  by  respondent  a  con- 
stant curren{  of  trade  in  such  products  and  devices  between  the 
various  States  of  the  United  States;  that  there  are  numerous  com- 
petitors of  respondent  who  in  the  conduct  of  their  businesses  in  com- 
petition with  respondent  purchase  similar  products  and  purchase 
and  manufacture  similar  devices,  the  said  devices  being  used  to  con- 
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tain  said  products,  the  said  products  and  devices  then  being  han- 
dled and  stored  in  the  various  States  of  the  United  States  and  trans- 
ported in  interstate  commerce ;  that  such  products  are  sold  and  the 
aforesaid  devices  sold,  leased,  or  loaned  by  such  competitors  in  com- 
petition with  respondent  to  various  persons,  firms,  corporations,  and 
copartnerships;  that  in  the  conduct  of  such  business,  as  aforesaid, 
respondent's  competitors  constantly  move  such  products  and  devices 
from  one  State  to  another,  and  there  is  conducted  by  said  competi- 
tors of  respondent  a  constant  current  of  trade  in  such  products  and 
devices  between  the  various  States  of  the  United  States;  that 
respondent  and  many  of  his  competitors  have  conducted  their  said 
businesses  in  a  similar  manner  to  that  above  described  throughout 
the  four  years  last  past. 

Par.  3.  That  the  respondent,  for  four  years  last  past,  in  the  con- 
duct of  his  business,  as  aforesaid,  has  leased  and  made  contracts  for 
the  lease  and  is  now  leasing  and  making  contracts  for  the  lease  of 
said  devices  and  their  equipments  to  .be  used  within  the  United 
States,  and  has  fixed  and  is  now  fixing  the  price  charged  therefor  on 
the  condition,  agreement^  or  understanding  that  the  lessees  thereof 
shall  not  purchase  or  deal  in  the  products  of  a  competitor  or  com- 
petitors of  respondent,  and  that  the  effect  of  such  leases  or  contracts 
for  lease,  and  conditions^  agreements,  or  understandings  may  be 
and  is  to  substantially  lessen  competition  and  tend  to  create  a  mo- 
nopoly in  the  territories  and  localities  where  such  contracts  are 
operative. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

(Amended.) 

A  complaint  having  been  issued  by  the  Federal  Trade  Commis- 
sion in  the  above-entitled  proceeding,  and  the  respondent  therein 
named  having  filed  its  answer  herein,  and  the  attorneys  for  the  re- 
spective parties  in  said  cause  having  stipulated  to  submit,  and  hav- 
ing submitted  to  the  Commission,  subject  to  its  approval,  an  agreed 
statement  of  facts  in  said  cause,  which  agreed  statement  was  to  be 
taken  in  lieu  of  testimony  as  to  those  facts  stipulated,  and  it  hav- 
ing been  agreed  that  as  to  other  facts  the  evidence  to  be  taken  in  a 
formal  hearing  was  to  become  the  evidence  as  to  such  other  matters 
as  were  made  an  issue  herein ;  and  the  Commission  having  duly  ap- 
pointed a  time  and  place  for  the  taking  of  testimony,  and  the 
respondent  having  appeared  by  counsel  at  the  time  and  place  as 
designated,  and  the  Commission  having  duly  heard  evidence  on  be- 
half of  the  Commission  and  respondent,  and  the  Commission  having 
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given  due  consideration  to  the  oomplaiiit  and  answer  herein  and  the 
stipulation  as  to  the  facts  and  the  evidence  submitted  by  the  Com- 
mission and  by  the  respondent,  and  being  fnUy  advised  in  the  prem- 
ises, reports  and  finds  as  follows : 

FINDINGS  AS  TO  THE  FACTTS. 

Pabaohaph  1.  That  the  respondent  is  an  individual  trading  under 
the  firm  name  and  style  of  the  Motor  Fuel  &  Lubricating  Co.,  with 
its  office  and  place  of  business  located  in  the  city  of  Portsmouth,  in 
the  State  of  Ohio;  that  during  all  the  time  hereinafter  mentioned 
respondent  has  been  and  now  is  engaged  in  the  business  of  buying 
gasoline  and  other  oils  and  lubricants,  hereinafter  known  as  ^  prod- 
ucts,^ and  in  transporting  and  mai^eting  said  products,  and  in  buy« 
ing  and  selling  and  leasing  pumps  and  tanks  and  their  equipments, 
hereinafter  known  as  ^  equipments,''  in  competition  with  numerous 
other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Pab.  2.  That  the  respondent,  in  the  conduct  of  its  business  as  afore- 
said, buys  said  equipments  in  various  States  of  the  United  States, 
and  sells  and  leases  and  delivers  the  same  to  various  persons,  firms, 
corporations,  and  copartnerships  in  various  Stetes  other  than  those 
in  which  the  said  equipmente  are  purchased  by  the  respondent,  and 
from  which  they  are  delivered  to  the  said  users;  that  in  the  course 
of  oommerce  in  buying  and  selling  said  equipmente  said  equipmente 
are  moved  to,  through,  and  amoiig  various  Stetes  of  the  United 
States,  and  that  there  is  a  constant  current  of  trade  in  the  conduct 
of  ite  said  business  in  buying  and  selling  said  equipments  among  said 
various  States  of  the  United  States. 

Pab.  3.  Th^i  during  all  of  said  period  respondent,  in  the  course 
of  commerce  among  the  several  Stetes  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  and  in  the  conduct  of  ite  busi- 
ness as  aforesaid,  has  been  and  now  is  selling  and  leasing  to  retailers 
of  ite  petroleum  producte  said  equipmente  for  use  by  such  reteilers 
in  storing  and  handling  respondent's  said  petroleum  producte ;  that 
respondent  in  leasing  such  equipmente  aforesaid  has  entered  during 
said  period  and  is  now  entering  into  contracte  with  lessees ;  that  the 
rentel  or  lease  charge  provided  by  such  contracte  is  but  a  nominal 
Bom  of  money  and  that  no  other  consideration  for  the  leasing  of  such 
equipmente  by  respondent  is  provided  for  in  said  contract  other  than 
that  hereinafter  mentioned  in  paragraph  i  hereof ;  that  such  equip- 
ments are  leased  at  nominal  rentals  as  aforesaid  to  further  respond- 
nit's  petroleum  business ;  that  such  rentals  do  not  afford  a  reasonable 
profit  to  respondent  on  the  ajnount  invested  in  such  equipmente; 
that  respondent  leases  such  equipments  in  competition  in  interstate 
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commerce  with  manufacturers  of  similar  equipments  who  are  en- 
gaged in  the  sale  of  the  same  in  such  commerce  and  who  also  do  a 
substantial  part  of  all  the  business  done  in  auch  equipments  in  the 
territory  in  which  respondent  conducts  its  business;  that  the  practice 
of  leasing  such  equipments  at  a  nominal  rental  is  an  unfair  method 
of  competition  in  interstate  commerce  as  against  its  competitors  en- 
gaged in  the  manufacture  of  such  equipments  and  in  the  sale  of  the 
same  for  profit  in  the  territory  where  respondent  leases  such  equip- 
ments and  also  as  against  any  of  its  competitors  engaged  exclusiyely 
in  the  petroleum  business. 

Par.  4.  That  the  contracts  mentioned  in  the  preceding  paragraph 
also  provide  that  such  equipments  shall  be  used  by  the  lessee  only 
for  the  purpose  of  holding  and  storing  the  respondent's  petroleum 
products;  that  a  smalt  proportion  of  such  lessees  handle  similar 
products  of  respondent's  competitors,  and  that  only  a  small  propor- 
tion of  such  lessees  as  handle  similar  products  of  respondent's  com- 
petitors require  or  use  more  than  a  single  pump  outfit  in  the  conduct 
of  their  said  business ;  that  as  a  result  of  the  leasing  of  such  equip- 
ments by  respondent  in  the  manner  and  under  the  terms  aforesaid 
its  competitors  have  lost  numerous  customers  to  respondent;  that 
the  effect  of  the  practice  of  leasing  by  contract  such  equi{»nent8 
where  such  contracts  contain  the  said  provision  restricting  the  use 
of  the  same  to  the  storage  and  handling  of  respondent's  products 
as  aforesaid  may  be  to  substantially  lessen  competition  and  tend  to 
create  for  the  respondent  a  monopoly  in  the  business  of  selling 
petroleum  products. 

COKGLUSIONfl. 

That  the  methods  of  competition  and  the  business  practices  set 
forth  in  the  foreging  findings  as  to  the  facts  are,  under  the  circum- 
stances set  forth  therein,  unfair  methods  of  competition  in  inter- 
state commerce  in  violation  of  the  provisions  of  section  5  of  an 
act  of  Congress  approved  September  26,  1914,  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  are  in  violation  of  section  S  of  an  act 
of  Congress  approved  October  15,  1914,  entitled  "An  act  to  supple- 
ment existing  laws  against  unlawful  restraints  and  monopolies,  and 
for  other  purposes." 

ORDER    TO    CKASE    AND    DESIST. 

A  complaint  having  been  issued  by  the  Federal  Trade  Commission 
in  the  above-entitled  proceeding,  and  the  respondent  therein  named 
having  filed  its  answer  herein,  and  the  attorneys  for  the  respective 
parties  in  said  cause  having  stipulated  to  submit  and  having  sub- 
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mitted  to  the  Commission,  snbject  to  its  approval,  an  agreed  state- 
ment of  facts  in  said  cause,  which  statement  was  to  be  taken  in  lieu 
of  testimony  as  to  those  facts  stipulated,  and  it  having  been  agteed 
that  as  to  other  facts  the  evidence  to  be  taken  in  a  formal  hearing 
was  to  become  the  evidence  as  to  such  other  facts  as  were  charged 
in  the  complaint  herein  or  made  a  defense  in  the  answer,  and  the 
Commission  having  duly  appointed  a  time  and  place  for  the  taking 
of  testimony,  and  the  respondent  having  appeared  by  counsel  at  the 
time  and  place  so  designated,  and  the  Commission  having  duly  heard 
evidence  on  behalf  of  the  Commission  and  respondent,  and  the  Com- 
mission having  made  its  report  and  findings,  as  elsewhere  set  forth, 
and  having  concluded  upon  such  report  and  findings  that  the  re- 
spondent has  been  guilty  of  unfair  methods  of  competition  in  inter- 
state commerce  in  violation  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  ^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes," 
and  that  the  respondent  has  violated  section  3  of  an  act  of  Congress 
approved  October  15,  1914,  entitled  *^An  act  to  supplement  existing 
laws  against  unlawful  restraints  and*  monopolies,  and  for  other 
purposes,"  which  report,  findings,  and  conclusions  are  hereby  re- 
ferred to  and  made  a  part  hereof :  Now,  therefore, 

It  is  ordered^  That  respondent,  Thomas  K.  Brushart,  shall  cease 
and  desist  from : 

1.  Directly  or  indirectly  leasing  pumps  or  tanks,  or  both,  and  their 
equipment  for  storing  and  handling  petroleum  products  in  the 
furtherance  of  its  petroleum  business  at  a  rental  which  will  not  yield 
to  it  a  reasonable  profit  on  the  cost  of  the  same  after  making  due 
allowance  for  depreciation  and  other  items  usually  considered  when 
leasing  property  for  the  purpose  of  obtaining  a  reasonable  profit 
therefrom,  and  from  doing  any  matter  or  thing  which  would  have  the 
same  unlawful  effect  as  that  resulting  from  tibe  practice  herein  pro- 
hibited and  by  reason  of  which  this  order  is  made. 

2.  Entering  into  contracts  or  agi*eements  with  dealers  in  its  petro- 
leum products  or  from  continuing  to  operate  under  any  contract  or 
agreement  already  entered  into  whereby  such  dealers  agree  or  have  an 
understanding  that  as  a  consideration  for  the  leasing  to  them  of  such 
pumps  and  tanks  and.their  equipment,  the  same  shall  be  used  only 
for  storing  or  handling  the  products  of  respondent,  and  from  doing 
anything  having  the  same  unlawful  effect  as  that  resulting  from 
the  practice  herein  prohibited  and  by  reason  of  which  this  order  is 
made. 

Provided^  however^  That  as  to  such  pumps  and  tanks  and  equip- 
ments as  are  now  leased  by  respondent  contrary  to  the  orders  con- 
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tained  in  paragraphs  1  and  2  herein,  respondent  shall  hare  four 
months  from  the  date  hereof  to  enter  into  new  contracts  or  agreements 
with  respect  to  the  same  which  shall  not  be  incompatible  with  the 
spirit  and  intent  of  this  order. 

And  it  is  aJso  ordered^  Under  and  by  virtue  of  the  authority  con- 
ferred on  the  Commission  by  paragraph  B  of  section  6  of  "An  act 
to  create  a  Federal  Trade  Commission,,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26, 1914,  that  the  said 
Thomas  K.  Brushart,  respondent,  shall,  within  20  days  after  the  ex- 
piration of  the  time  allowed  within  which  respondent  shall  fully 
comply  with  the  order  to  cease  and  desist  hereinabove  set  forth,  re- 
port in  writing  to  the  Federal  Trade  Commission,  fully  setting  forth 
the  nature  of  the  changes  made  in  the  conduct  of  its  business  with 
respect  to  the  subject  matter  involved  in  the  order  to  cease  and  desist, 
and  there  shall  be  set  forth  in  such  report  in  complete  detail  the  plan 
or  plans  adopted  for  the  lease,  loan,  gift,  or  sale  of  any  oil  tanks  and 
pumps  for  use  in  storing  refined  oil  or  gasoline,  which  plan  or  plans 
are  in  use  or  are  proposed  to  be  put  in  use,  and  also  attached  to  such 
report  any  contracts  used  by  the  respondent  in  the  conduct  of  such 
business. 


The  Commission  has  also  issued  similar  orders  in  other  cases  in- 
volving substantially  the  same  facts,  as  shown  by  the  following : 
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133 

314 
317 
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090 


a«spond«ftt. 


Standard  Oil  Co.  of  Indlanai . . 
Standard  Oil  Go.  of  Indiana*. 


C.  L.  Smith  Oil  it  Oasoline  Co. 

The  White  Star  oil  Co 

The  Paragon  Refining  Oil  Co. . 


Jiiokok  Produdne  Co. 
The  Columbua  Oil  Co. 


OffbooleesOUCo 

TheCanfleldOnCo 

The  Independent  Dietribntlag  Co .. 
The  Ully^Thite  Oil  Co.,  Inc 


Iowa  Oil  Co 

Standard  Oil  Co.  of  Ohio  •. 


Location. 


Chicago,  Ui. 
do 


St.  Louis.  Mo. .. 
Eaton,  Oliia.... 
Toledo,  Ohio.... 


do 

Columbus,  Ohio. 

Kenton.  Ohio... 
Cleveland,  Ohio. 
Columhus,Ohio. 
Lima,  Ohio 


Dubuque,  Towa . 
aeveland,Ohio. 


Answer,  etiinihition, 
or  trial. 


Answer,  stipulation, 
and  trial. 

Answer  and  stipula- 
tion. 

Answer  and  trial. 
Da 

Aniiwer,  stipulation, 
and  trial. 

Answer  and  trial. 

Answer,  stipultttion, 
and  trial. 
Do. 
Da 

Answer  and  trial. 

Answer,  stipulation, 
and  trial. 

Answer  and  trial. 

Answer  and  stipola- 

tiOD. 


1  See  case  reported  in  II  F.  T.  C.  26. 

>  See  case  reported  in  TI  F.  T.  C.  40. 

•Amended  findings  and  order  entered  as  of  Sept.  17, 1920(Dodcet  132)  against  the  aamc  respondent^ 
tesdnded  by  the  Commission  in  an  order  dated  Dec.  18,  and  the  above  nndings  and  order  in  Docket  490 
entered  as  stipulated,  on  certain  evidence  taken,  and  on  all  evidence  introduced  and  stipulated  in  t1»e 
proceeding  in  Docket  132,  respondent  reseiring,  however,  all  questions  of  Jurisdiction.  The  findings  and 
order  referred  to  in  Docket  132  were  set  aside,  because  the  complaint ,  which  charged  a  violation  of  section 
2  of  the  Clayton  Act,  as  well  as  section  5  of  the  Federal  Trade  Commission  act,  was  not  supported  by  the 
testimony. 


ICcKNIQHT-KBATOK  GBOCEST  CO.  £T  AL.  87 

C!oinplaint 


FEDERAL  TRADE  COMMISSION 

MoKNIGHT-KEATON  GROCERY  CO.,  WOOD  A  BENNETT 
CO.,  THE  SCUDDERS-GALE  GROCER  CO.,  AND  RAY  L. 
HOSMER  AND  THOS.  W.  WATSON,  COPARTNERS  TRAD- 
ING  AS  RAY  L.  HOSMER  &  CX). 

OOMPLAINT  IN  THE  MATTER  OF  THE  AII^GED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS  AFPROVED   SEFTEMBER   26,   1914. 

Docket  258.— September  28,  1020. 

SnjLABUS. 

Where  certain  Jobbers  in  competition  with  a  corporation  In  which  retail  grocers 
held  stock,  but  which  did  not  limit  its  sales  to  stockholders  and  did  not  sell 
to  consumers, 

(a)  Protested  (in  the  case  of  one  of  their  number)  to  a  nationally  known 
manufacturer  against  selling  to  it; 

{h)  Induced  and  compiled  a  manufacturer's  agent,  to  whom  all  had  seyerall5- 
given  orders,  to  withhold  its  purchase,  by  threatening  to  refuse  their  own, 
which  had  arrived  and,  in  the  aggregate,  far  exceeded  their  competitor's ; 
and 

Where  certain  brokers,  induced  by  the  coercion,  persuasion,  boycott,  and  threats 
of  said  jobbers,  who  had  agreed  that  such  competitor  was  not  conducting  its 
business  in  accordance  with  their  standards  and  to  prevent  It  from  pur- 
chasing from  manufacturers  and  other  necessary  sources  of  supply, 

(a)  Agreed  and  conspired  with  said  jobbers 

<1)  To  refuse  to  sell  to  it  upon  the  usual  jobbing  terms  and  prices ; 

<2)  To  recommend  the  same  course  to  their  principals; 

(3)  To  compel  it  to  purchase  from  and  through  them,  at  prices  higher  than 
regular  jobbers*  prices ; 

(&)  Refosed  to  deliver  goods  ordered  by  it  from  their  principal,  a  nationally 
known  manufacturer,  willing  to  sell  to  it,  r^resenting  that  it  was  not  ai- 
titled  to  be  dealt  with  as  a  jobber ; 

All  for  the  purpose  of  stifling  its  competition : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  McKnight-Keaton  Grocery 
Co.,  Wood  &  Bennett  Co.,  the  Scudders-Gale  Grocer  Co.,  and  Ray 
L.  Hosmer  and  Thomas  W.  Watson,  copartners  trading  as  Bay  L. 
Hosmer  &  Co.,  hereinafter  referred  to  as  the  respondents,  have  been 
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and  are  using  unfair  methods  of  competition  in  interstate  commerce 
in  violation  of  the  provisions  of  section  5  of  an  act  of  Congress  ap- 
proved September  26, 1914,  entitled  ^^ An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  issues  this  complaint,  stating  its 
charges  in  that  respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondents,  McKnight-Keaton  Grocery 
Co.  and  Wood  &  Bennett  Co.,  are  now  and  at  all  the  times  herein- 
after mentioned  were  corporations  organized,  existing,  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  State  of  Illinois, 
having  each  its  principal  office  in  the  city  of  Cairo  in  said  State,  and 
are  now  and  for  many  years  last  past  have  been  engaged  as  whole- 
sale dealers  in  groceries  and  kindred  merchandise ;  that  the  respond- 
ents Ray  L.  Hosmer  and  Thos.  W.  Watson  are  now  and  at  all  times 
hereinafter  mentioned  were  copartners,  trading  as  Ray  L.  Hosmer 
&  Co.,  having  their  principal  office  and  place  of  business  in  the  city 
of  Cairo,  State  of  Illinois,  and  are  now  and  for  many  years  last 
past  have  been  engaged  as  brokers  and  commission  merchants  in 
groceries  and  kindred  merchandise.  And  the  respondent,  the  Scud- 
ders-Gale  Grocer  Co.,  is  now  and  at  all  times  hereinafter  mentioned 
was  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Missouri,  and  having  its  prin- 
cipal office  and  place  of  business  in  the  city  of  St  Louis,  in  the  said 
State,  and  having  also  a  branch  office  in  the  city  of  Cairo,  State  of 
Illinois,  and  is  now  and  for  many  years  last  past  has  been  engaged 
as  wholesale  dealer  in  groceries  and  kindred  merchandise. 

Par.  2.  That  each  of  the  respondents  in  the  conduct  of  its  busi- 
ness enters  into  contracts  of  purchase  for  groceries  and  kindred  mer- 
chandise from  manufacturers  and  others  in  the  different  States  and 
Tei*ritories  of  the  United  States  and  District  of  Columbia,  causing 
the  same  to  be  transported  to  its  place  of  business  in  the  city  of 
Cairo,  111.,  whence  such  groceries  and  kindred  merchandise  are  sold 
by  respondents,  and  shipped  to  the  purchasers  thereof ;  that  as  a  part 
of  the  transactions  of  which  said  purchases  and  sales  are  also  a  part, 
such  groceries  and  kindred  merchandise  are  continuously  moved  to, 
from,  and  among  other  States  and  Territories  of  the  United  States, 
the  District  of  Columbia,  and  foreign  countries  and  there  is  con- 
tinuously, and  has  been  at  all  times  hereinafter  mentioned,  a  con- 
stant current  of  trade  and  commerce  in  said  groceries  and  kindred 
merchandise  between  and  among  the  various  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia  and  foreign  coun- 
tries. 
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Par.  S.  That  the  said  respondents  in  the  conduct  of  their  respec- 
tive businesses  as  wholesale  dealers  or  brokers  and  commission  mer- 
chants in  groceries  and  kindred  merchandise  in  interstate  commerce  as 
aforesaid  are  and  for  more  than  two  years  last  past  hare  been  wrong- 
fully and  unlawfully  engaged,  and  are  now  engaged,  in  a  combina- 
tion or  conspiracy  among  themselves,  unfairly  to  hamper  and  ob- 
struct a  certain  competitor,  also  engaged  as  a  wholesale  dealer  in 
groceries  and  kindred  merchandise,  by  inducisig  and  compelling,  or 
attemptmg  to  induoe  and  compel,  manufacturers  of  groceries  and 
kindred  merchandise  to  refuse  to  recognize  such  competitor  as  a 
jobber  or  wholesaler  entitled  to  buy  from  manufacturers  at  jobbers' 
or  wholesalers'  prices  and  terms,  and  for  that  reason  to  refuse  to  sell 
said  competitor  as  such  in  interstate  commerce,  thus  forcvog  it  to  buy 
at  prices  higher  than  those  made  by  manufacturers  to  wholesalers  and 
jobbers. 

Pab.  4.  That  each  of  the  respondents  in  the  conduct  of  its  business 
as  a  wholesale  dealer  or  broker  and  commission  merchant  in  groceries 
and  kindred  merchandise  in  interstate  commerce  as  aforesaid  has 
been  for  more  than  two  years  last  past,  and  is  now,  wrongfully  and 
unlawfully  hampering  and  obstructing,  and  attempting  to  hamper 
and  obstruct,  a  certain  competitor,  also  engaged  as  a  wholesale  dealer 
in  groceries  and  kindred  merchandise,  by  inducing  and  compelling, 
or  attempting  to  induce  and  compel,  manufacturers  of  groceries  and 
kindred  merchandise  to  refuse  to  recognize  such  competitor  as  a 
jobber  or  wholesaler  entitled  to  buy  from  manufacturers  at  jobbers' 
or  wholesalers'  prices  and  terms,  and  for  that  reason  to  refuse  to  sell 
said  competitor  as  such  in  interstate  commerce,  thus  forcing  it  to 
buy  at  prices  higher  than  those  made  by  manufacturers  to  whole- 
salers and  jobbers. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  OKDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 2S,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  McKnight-Keaton  Grocery  Co., 
Wood  &  Bennett  Co.,  the  Scudders<Gale  Grocer  Co.,  and  Hay  L. 
Hosmer  and  Thos.  W.  Watson,  copartners,  trading  as  Ray  L.  Hosmer 
&  Co.,  charging  them'wilh  the  use  of  unfair  methods  of  competition 
in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearance  by  their  respec- 
tive attorneys  and  filed  their  answers  herein,  hearings  were  had  and 
evidence  was  thereupon  introduced  in  support  of  the  allegations  of 
said  complaint  and  on  behalf  of  the  respondents,  before  an  examiner 
of  the  Federal  Trade  Commission  theretofore  duly  appointed. 
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And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission  having  heard  argument  of  counsel  and  duly  considered 
the  record  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Pabagraph  1.  That  the  respondents,  McKnight-Keaton  Grocery 
Go.  and  Wood  &  Bennett  Ck).,  are  now,  and  at  aU  times  hereinafter 
mentioned  were,  corporations  organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Illinois,  having  each 
its  principal  office  in  the  city  of  Cairo,  in  said  State,  and  are  now 
and  for  many  years  last  past  have  been  engaged  in  the  business  of 
buying  and  selling  in  interstate  commerce,  in  wholesale  quantities, 
groceries  and  products  such  as  are  g^ierally  dealt  in  by  those  en- 
gaged in  the  business  generally  known  as  that  of  wholesale  grocers; 
that  the  respondents,  Ray  L.  Hosmer  and  Thos.  W.  Watson  are  now, 
and  at  all  times  hereinafter  mentioned  were,  copartners,  trading  as 
Ray  L.  Hosmer  &  Co.,  having  their  principal  office  and  place  of  busi- 
ness in  the  city  of  Cairo,  State  of  Illinois,  and  are  now,  and  for  many 
years  last  past  have  been,  engaged  as  brokers  and  commission  mer- 
chants in  groceries  and  kindred  merchandise;  that  the  respondent. 
The  Scudders-Gale  Orocer  Co.,  is  now,  and  at  all  times  hereinafter 
mentioned  was,  a  corporation  organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Missouri,  and  having 
its  principal  office  and  place  of  business  in  the  city  of  St.  Louis,  in 
the  said  State,  and  having  also  a  branch  office  in  the  city  of  Cairo, 
State  of  Illinois,  and  is  now  and  for  many  years  last  past  has  been 
engaged  in  the  business  of  buying  and  selling  in  interstate  commerce, 
in  wholesale  quantities,  groceries  and  products  such  as  are  generally 
dealt  in  by  those  engaged  in  the  business  generally  known  as  that  of 
wholesale  grocers;  that  the  respondents,  McKnight-Keaton  Grocery 
Co.,  Wood  A  Bennett  Co.,  and  The  Scudders-Gale  Grocer  Co.,  with 
the  exception  of  the  Interstate  Grocery  Co.,  hereinafter  mentioned, 
and  the  New  York  Store  Mercantile  Co.,  comprise  the  entire  number 
of  dealers  in  said  city  of  Cairo,  State  of  Illinois,  engaged  in  the 
business  of  buying  and  selling  in  wholesale  quantities  groceries  and 
products  such  as  are  generally  dealt  in  by  those  engaged  in  the  busi- 
ness generally  known  as  that  of  wholesale  grocers. 

Pas.  2.  That  each  of  the  respondents  in  the  conduct  of  its  business 
enters  into  contracts  of  purchase  for  groceries  and  kindred  mer- 
chandise from  manufacturers  and  others  in  the  different  States  and 
Territories  of  the  United  States  and  District  of  Columbia,  causing* 
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the  same  to  be  trnnsported  to  its  place  of  buniiieflB  in  the  dty  of 
Cairoy  IlL,  whence  such  groceries  aad  kiiidred  merchandiae  are  sold 
by  respondents  and  shipped  to  purchasers  thereof;  that  as  a  part  of 
the  transactions  of  -which  said  purchases  and  sales  are  also  a 'part, 
such  groceries  and  kindred  merchandise  are  continuously  moved  to, 
from,  and  aQiong  other  States  and  Territories  of  the  United  StateSi 
the  District  of  Columbia,  and  f <Mreign  countries,  and  there  is  oontinup 
ously,  and  has  been  at  all  times  hereinafter  mentioned,  a  constant 
current  of  trade  and  commerce  in  said  groceries  and  kindred  mer- 
chandise between  and  among  the  various  States  and  Territories  of 
the  United  States  and  the  District  of  Ccdumbia  and  foreign  countries. 

Pab.  8.  That  the  Interstate  Grocery  Co.  is  a  corporation  organiaed, 
existing,  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  and  at  all  times  herein  mentioned  was  engaged  in 
the  bosineBS  of  buying  and  selling  in  interstate  commerce,  in  whole- 
sale quantities,  groceries  and  products  such  as  are  generally  dealt  in 
by  those  engaged  in  the  business  generally  known  as  that  of  whole- 
sale grocers;  doing  a  smaller  amount  of  business  than  any  of  the 
aforementioned  respondent  wholesale  grocers.  That  its  capital  stock 
is  owned  and  held  by  retail  grocers  to  whom  it  sells  groceries  at 
wholesale  and  at  prices  equal  to  cost  phis  6  per  cent  to  cover  the  coct 
of  doing  business;  that  it  also  sdJs  to  mmstockholding  retailers  at 
higher  prices,  but  sells  no  groceries  to  consumers. 

Pab.  4.  That  in  the  year  1917  each  of  the  respondents,  McKnight- 
Keaton  Grocery  Co.,  Wood  &  Bennett  Co.,  the  Scuddera-Gale  Grocer 
Co.,,  and  the  Interstate  Grocery  Co.,  at  the  same  time  entered  into 
separate  contracts  for  the  purchase  of  certain  amounts  of  condensed 
milk  with  a  certain  manufacturer's  agent  in  the  city  of  St.  Louis, 
State  of  Missouri,  and  that,  when  in  pursuance  of  said  contract  all 
of  said  milk  had  been  shipped  and  had  arrived  at  the  railroad  station 
in  the  dty  of  Cairo,  State  of  Illinois,  said  respondents,  whose  aggre- 
gate purchases  of  milk  far  exceeded  the  amount  purchased  by  the 
Interstate  Grocery  Co.,  for  the  purpose  of  stifling  and  suppressing 
competition  between  them  and  the  said  Interstate  Grocery  Co.,  by 
means  of  threats  to  refuse  to  accept  the  condensed  milk  purchased 
by  each  of  them,  induced  and  compelled  said  manufacturer's  agent 
to  break  its  contract  of  purchase  and  sale  with,  and  to  withhold  deliv- 
ery of  said  condensed  milk  from,  the  said  Interstate  Grocery  Co. 

Pab.  6.  That  in  the  year  1918  the  respondents,  Ray  L.  Hosmer  and 
ThoB.  W.  Watson,  copartners,  trading  as  Ray  L.  Hosmer  &  Co.,  who 
acted  as  brokers  for,  and  carried  in  stock  the  products  of.  The  Postum 
Cereal  Co.,  of  Battle  Creek,  Mich.,  refused  to  deliver  certain  goods 
ordered  by  the  Interstate  Grocery  Co.  from  the  said  Postum  Cereal 
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Co.  and  which  the  latter  was  ready  and  willing  to  sell  to  the  Inter- 
state Grocery  Co.  through  the  said  respondents,  and  that  such  refusal 
on  the  part  of  said  respondents  was  accompanied  by  representations 
eominunicated  by  said  respondents  to  the  said  Poetum  Cereal  Co.,  to 
the  effect  that  said  Interstate  Grocery  Co.  was  not  entitled  to  be 
treated  and  sold  as  a  wholesale  grocer,  and  such  refusal  was  made  for 
the  purpose  of  retaining  the  good  will  of  the  other  respondents  and  of 
eliminating  the  Interstate  Grocery  Co.  as  a  competitor. 

Pak.  6.  That  in  the  year  1918,  the  respondent,  the  Scudders-Gale 
Grocer  Co.,  having  learned  that  the  Interstate  Grocery  Co.  carried  a 
stock  of  Kellogg's  Corn  Flakes,  for  the  purpose  of  cutting  off  the 
Interstate  Grocery  Co.'s  supply  of  that  product,  sent  a  written  protest 
to  the  Kellogg  Toasted  Com  Flakes  Co.  against  it  selling  its  products 
to  the  said  Interstate  Grocery  Co. 

Par.  7.  That  in  the  year  1918  and  since  that  time,  all  of  the  re- 
spondents herein,  with  tiie  purpose  and  intent  of  stifling,  suppressing, 
and  preventing  competition  in  commerce  between  the  Interstate  Gro- 
cery Co.  and  the  respondents,  and  with  the  purpose  and  intent  of 
preventing  the  said  Interstate  Grocery  Co.  from  obtaining  the  goods 
and  commodities  dealt  in  by  it  from  manufacturers  and  manufac- 
turers' agents  and  other  usual  sources  from  which  a  wholesale  dealer 
in  groceries  must  obtain  said  commodities,  have  secretly  agreed  and 
conspired  among  themselves,  and  have  had  secret  understandings 
with  each  other  as  follows: 

(a)  The  respondents,  McKmght<Kea£bn  Grocery  Co.,  Wood  & 
Bennett  Co.,  and  the  Scudders^Gale  Grocer  Co.  have  agreed  among 
th^nselves  that  the  said  Interstate  Grocery  Co.  was  and  is  not  con- 
.ducting  its  business  in  accordance  with  certain  tests  or  standards 
fixed  and  established  by  said  respondents,  and  have  agreed  and  con- 
4pik^  among  themselves  to  state  and  represent  to  various  manu- 
facturers and  their  agents,  <hat  the  Interstate  Grocery  Co.  was  not 
conducting  its  business  in  accordance  with  such  tests  and  standards 
and  have  further  agreed  and  conspired  among  themselves  to  induce, 
coerce  and  compel,  by  means  of  boycott  and  threats  of  boycott  of 
manufacturers  of  groceries  and  food  products,  and  their  agents  to 
refuse  to  deal  with  or  sell  to  the  Interstate  Grocery  Co.  in  interstate 
commerce  upon  the  t^rms  and  at  the  prices  offered  and  charged  to 
its  competitors,  including  respondents  and  others  engaged  in  similar 
business,  and  to  compel  said  company  to  purchase  its  supplies  from 
and  through  respondents,  all  of  whom  are  competitors  of  said  Inter- 
state Grocery  Co. 

(b)  That  the  respondents.  Hay  L.  Hoi»ner  und  Thos,  W.  Watson, 
copartners,  trading  as  Ray  L.  Hosmer  &  Co.,  induced  by  coercion, 
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persnaaion,  boycott  and  threata  of  boycott  on  the  pBjrt  of-  the  other 
respondents,  have  agreed  and  conspired  with  the  other  respondents 
mentioned  herein,  to  refnee  to  seU  to  the  Interstate  Grocery  Co.  the 
products  manufactured  by  their- respective  principals  upon  the  terms 
and  at  the  prices  offered  and  charged  to  competitcnrs  of  said  company 
and  to  recommend  to  their  req[>ective  principals  that  they  should  not 
sell  to  the  Interstate  Grocery  Co.  at  snch  terms  and  at  such  prices, 
but  agreed  to  compel  said  Interstate  Grocery  Co.  to  purchase  said 
products  from  and  through  resp^M^dentsi,  who  are  eompetitors  of  said 
Interstate  Grocery  Co.,  at  prices  higher  than  those  charged  to  other 
competitors  and  others  engaged  in  similar  business. 

CONCLUSIONS, 

The  practices  of  said  respondents,  under  the  conditions  and  circum- 
stances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  commerce  and  constitute  a  violation  of  an 
act  of  Congress  approved  September  26,  1914,  entitled,  ^^An  act  to 
create  a  Federal  Trade  Conmiission,  to  define  its  powers  and  duties, 
and  for  other  purposes.'* 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answers  of  the 
respective  respondents,  the  testimony  and  eyidence  and  the  argu- 
ment of  counsel,  and  the  Commission  having  made  its  findings  as 
to  the  facts  with  its  conclusions,  and  the  respondents  having  violated 
the  provisions  of  the  act  of  Congress,  approved  September  26,  1914, 
entitled  ^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,'' 

It  is  now  ordered^  That  the  above-named  respon4ents,  McKnight- 
Keaton  Grocery  Co.,  Wood  A  Bennett  Co.,  and  the  Scudders-Gale 
Grocer  Co.,  each  forever  cease  and  desist  from  directly  or  indirectly 
combining  and  conspiring  among  themselves  to  induce,  or  inducing 
or  seeking  to  compel  or  compelling  manufacturers  or  manufacturers' 
agents  to  break  any  contract. which  they  may  have  for  the  sale  of 
to  the  Interstate  Grocery  Co. ;  and  it  is 

Further  ordered^  That  the  respondents,  McKnight-Keaton  Grocery 
Co.,  Wood  &  Bennett  Co.,  the  Scudders-Gale  Grocer  Co.,  and  Bay 
L.  Hosmer  and  Thos.  W.  Watson,  copartners,  trading  as  Bay  L. 
Hosmer  &  Co.,  each  forever  cease  and  desist  from  directly  or  indi- 
rectly combining  and  conspiring  among  themselves  to  induce,  or 
inducing  or  compelling  or  seeking  to  induce  or  compel  manufac- 
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turers  or  mannfactnrers'  agents  to  refuse  to  sell  to  the  Interstate 
Grocery  Co.  at  prices  usually  offered  and  charged  to  wholesale  gro- 
cers because  of  its  plan  of  organization  or  the  method  of  conducting 
business  adopted  by  said  Interstate  Grocery  Co.,  and  that  the  said 
respondents  cease  and  desist  from  making  oral  or  written  statements 
to  manufacturers,  manufacturers'  agents,  or  others  to  the  effect  that 
the  said  Interstate  Grocery  Co.  is  not  entitled  to  purchase  its  sup- 
plies at  prices  usually  offered  and  charged  to  wholesale  grocers  be- 
cause of  its  plan  of  organization  or  the  method  of  conducting  busi- 
ness adopted  by  the  said  Interstate  (Grocery  Co. ;  and  it  is 

Further  ordered^  That  each  of  the  respondents,  within  80  days 
from  the  date  of  service  upon  them,  respectively,  file  with  the  Com- 
mission a  written  report  of  the  manner  and  extent  to  which  they 
have  complied  with  the  terms  hereof. 
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V. 

L.  I.  WOLPER  AND  H.  B.  WOLPER,  COPARTNERS  TRAD- 
INQ  UNDER  THE  NAME  AND  STYLE  OF  ERRANT- 
KNIGHT  CO.,  LEWIS  GROCERY  CO.,  AND  IRA  LESTER 
CO. 

COMPLAINT  IK  THE  KATTia  OF  THE  ALU^ED  VIOLATION  OF  SECTHON  6  OF 
AN   ACT  OF  O0NORE88  AFFROVED  SEFTEKBEB   26,   1914. 

Docket  352.— October  25,  1920. 

Syllabus. 

Where  a  flrin  engaged  in  the  sale  of  groceries  by  mail,  exclnsiyely  In  combina- 
tion orders  to  customers  with  no  knowledge  of  its  costs  and  profits,  in  ad- 
vertising said  orders 

(o)  Set  forth  prices  of  the  different  items  as  ''Our  wholesale  price,"  which 
prices  for  the  well  known  staj^e  articles  were  less  than  cost,  but  for  the 
others  were  sufficiently  in  excess  thereof  to  afford  a  satisfactory  profit  on 
the  entire  order  and  equaled  or  exceeded  the  usual  retail  prices  on  the  order 
as  a  whole ; 

(ft)  Overstated  the  retail  prices  ordinarily  asked  for  the  different  items  com- 
posing the  various  orders; 

(e)  Advertised  that  for  $1  a  customer  could  secure  a  "  get  acquainted  order,** 
as  specified,  "Catalogue  FREE,"  not  otherwise  obtainable,  offering  "Bar- 
gains not  available  elsewhere,  including  sugar  at  3  cents  a  pound,  *  *  • 
flour  $7  per  barrel,  and  many  others" — ^prices  far  less  than  wholesale 
cost— when  in  fact  It  sold  none  of  those  articles  separately  at  such  prices, 
but  only  In  combinations  as  above  stated,  thereby  deceiving  customers  and 
the  public: 

Eeld,  That  such  false  and  misleading  advertising,  under  the  circumistances  set 
forth,  constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  L.  I.  Wolper  and  H.  B. 
Wolper,  copartners,  trading  under  the  name  and  style  of  Errant- 
Knight  Co.,  Lewis  (Jrocery  Co.,  and  Ira  Lester  Co.,  hereinafter  re- 
ferred to  as  respondents,  have  been  and  are  using  unfair  methods  of 
competition  in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled, 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  pui;poses/'  and  it  appearing  that  a  pro- 
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ceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public, 
issues  ^his  complaint,  stating  its  charges  in  that  respect  on  informa- 
tion and  belief  as  follows : 

Paragraph  1.  That  the  respondents  are  now,  and  since  February 
1,  1919,  have  been,  operating  a  business  in  the  city  of  Chicago,  111. ; 
that  the  business  so  conducted  consists  and  has  consisted  of  the  sale 
in  commerce  among  the  several  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  of  sugar,  flour,  cereals,  canned 
goods,  spices,  and  other  grocery  products,  in  combination  lots  or 
assortments  at  stated  prices  for  the  several  items  contained  in  each 
of  the  said  assortments,  but  respondents  refuse  to  sell  any  of  the 
single  items  in  said  assortments  separately,  at  the  prices  quoted,  but 
in  all  cases  customers  are  required  to  purchase  all  of  the  items  in  one 
of  the  several  assortments  had» 

Par.  2.  That  said  respondents  in  the  course  of  their  said  business, 
make  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circulation  throughout  the  States  and  Territories  of  the 
United  States,  and  in  the  District  of  Columbia,  which  said  catalogues 
and  advertisements  contain  certain  false  and  misleading  statements 
concerning  respondents'  said  business  and  alleged  benefits  which  the 
public  might  derive  from  trading  with  respondents;  that  among  such 
false  and  misleading  statements  are  statements  to  the  effect  that 
respondents  sell  goods  direct  to  consumer  at  wholesale  prices;  that 
purchasers  from  respondents  will  save  at  least  30  per  cent  on  each 
order,  after  paying  freight  charges;  that  respondents  by  their  enor- 
mous and  gigantic  buying  power  and  by  controlling  complete  out- 
puts of  large  factories,  are  able  to  sell  goods  at  prices  lower  than 
those  of  other  dealers,  whereas,  the  prices  obtained  by  respondents 
for  the  goods  sold  in  combination  lots  or  assortments  as  a  whole  are 
substantially  the  same  or  greater  than  the  prices  which  retail  grocers 
generally  obtain  for  like  assortments  as  a  whole,  and  respondents  do 
not  possess  any  advantage  in  buying  grocery  products  which  enable 
them,  to  sell  such  products  at  prices  lower  than  those  of  other  dealers. 

Par.  3.  That  in  making  up  the  several  combination  lots  or  assort- 
ments of  grocery  products  which  are  advertised  and  sold  by  respond- 
ents, they  list  certain  staple  products  at  prices  below  the  current 
wholesale  prices  for  such  products,  as  in  the  case  of  sugar,  which  is 
advertised  by  respondents  at  S  cents  per  pound,  whereas  sugar  is  a 
staple  on  the  market  and  price  concessions  for  large  quantity  pur- 
chases^  or  for  any  other  reason,  are  unobtainable,  and  the  whol^ale 
price  for  same  is  approximately  9^  cents  per  pound;  and  flour,  an- 
other staple,  is  advertised  by  respondents  at  $8.36  per  barrel,  whereas 
the  wholesale  price  for  same  is  approximately  $12.75  per  barrel,  but 
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when  these  items  are  included  in  the  combination  lots  offered  by 
respondents,  other  items  in  said  combination  are  listed  at  prices 
;?reater  than  the  current  retail  prices  for  same,  as  in  the  case  of  break- 
fast cocoa,  spices,  baking  powder,  canned  sardines,  etc.,  so  that  the 
sale  of  the  combination  or  assortment  as  a  whole  yields  to  respondents 
a  satisfactory  profit,  without  letting  the  customers  know  that  sugar 
and  flour  were  being  sold  on  any  other  basis  than  that  of  the  other 
commodities. 

EEPOET,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  L.  L  Wolper  and  H.  B.  Wolper,  copartners,  trading 
under  the  name  and  style  of  Errant-Knight  Co.,  Lewis  Grocery  Co., 
and  Ira  Lester  Co.,  hereinafter  referred  to  as  respondents,  charging 
them  with  the  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearances  by  John  F. 
Rosen,  Esq.,  their  attorney,  and  filed  their  answer  herein,  hearings 
were  had  and  evidence  was  thereupon  introduced  in  support  of  the 
allegations  of  said  complaint,  before  an  examiner  of  the  Commission 
theretofore  duly  appointed,  and  the  respondents  appeared  and  waived 
their  right  to  introduce  evidence. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  duly  considered  the  record  and  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusions : 

riNDIKGS  AS  TO  THE  FACTS. 

Pabagraph  1.  That  L.  L  Wolper  and  H.  B.  Wolper  are  copartners, 
trading  under  the  name  and  style  of  Errant-Knight  Co.,  Lewis  Gro- 
cery Co.,  and  Ira  Lester  Co.,  with  their  principal  office  and  place  of 
business  in  the  city  of  Chicago,  State  of  Illinois;  that  respondents 
are  now  and  since  February  1, 1919,  have'been  engaged  in  the  business 
of  selling  grocery  products  in  '^  combination "  or  assortment  lots 
throughout  the  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia;  that  such  grocery  products  are  transported  by 
respondents  through  parcel  post,  express,  and  other  means  to  cus- 
tomers located  in  the  various  States  and  Territories  of  the  United 
States  and  District  of  Columbia  in  direct  competition  with  other 
persons,  firms,  copartnerships,  and  corporations. 

74636'— 22 1 
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Pab.  2.  That  respondents  in  conducting  their  business,  solicit  the 
general  public,  customers  and  prospective  customers,  by  means  of 
representations  contained  in  catalogues  and  other  advertising  matter, 
of  which  the  Commission's  exhibits  1  to  8,  inclusive,  are  copies  here- 
tofore duly  received  in  evidence  in  this  proceeding  and  are  made  a 
part  hereof,  and  which  respondents  caused  to  be  published  and  cir- 
culated through  the  States  and  Territories  of  the  United  States  and 
the  District  of  Columbia. 

Pail  3.  That  during  the  first  four  months  of  the  conduct  of  re- 
spondents' said  business,  respondents  received,  as  a  result  of  such 
representations  contained  in  said  catalogues  and  other  advertising 
matter,  orders  for  combinations  or  assortments  of  grocery  products 
amounting  to  approximately  $10,000  per  month ;  and  that  the  various 
items  comprising  such  orders  were  sold  at  specified  respective  prices 
for  th^  various  combinations  or  assortments  as  a  whole;  and  that 
respondents  refuse  to  sell  separately  the  items  of  grocery  products 
comprising  such  combinations  or  assortments  so  advertised  and 
offered  for  sale. 

Par.  4.  That  the  prices  published  in  said  exhibits  5, 6,  and  7  ^  under 
the  headings  ^^  Estimated  Betail  Price  "  were  at  all  times  herein  men- 
tioned higher  than  prices  ordinarily  asked  by  retail  dealers  for 
similar  articles  of  equal  or  better  quality. 

Par.  5.  That  the  figures,  ostensible  prices,  published  in  said  ex- 
hibits 6,  6,  and  7,  under  the  heading  "  Our  Wholesale  Price,"  have 
no  relation  whatever  to  the  articles  opposite  to  which  they  appear  as 
prices,  but  are  arbitrary  figures  selected  and  arranged  so  as  to  equal 
the  price  specified  for  each  combination  or  assortment  as  a  whole, 
which  is  the  only  price  respondents  intended  to  receive,  and  did 
receive,  for  the  grocery  products  comprising  each  such  assortment 
so  advertised  and  sold ;  that  such  figures^  ostensible  prices,  in  so  far 
as  they  are  published  and  placed  opposite  to,  or  in  connection  with, 
the  items  sugar  and  flour  in  said  exhibits  1  to  8^  are  less  than  the 
wholesale  prices,  or  any  prices,  at  which  respondents  during  any  time 
mentioned  herein  could  buy  sugar  or  flour,  while  figures,  ostensible 
prices,  placed  opposite  some  other  items  named  in  such  combinations 
or  assortments  are  far  in  excess  of  actual  prices  which  would  afford 
respondents  a  reasonable  profit  on  the  sale  of  such  items;  that  the 
only  way  in  which  respondents  sell  any  of  the  articles  so  advertised 
is  in  combination  with  all  other  articles  composing  any  given  assort- 
ment or  combination ;  and  that  the  only  figures  published  in  any  of 
said  exhibits  which  represent  actual  or  bona  fide  prices  are  the  figures 
i*epresenting  totals,  and  no  others. 

^Not  printed. 
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Pab.  6.  That  the  column  of  figures,  ostensible  prices,  as  they 
appear  in  said  e^bits  under  the  often  repeated  heading,  ^^Our 
Wholesale  Price,^  is  constructed  in  such  a  manner  that  if  respondents 
actually  sold  such  items  at  the  figures,  ostensible  prices,  appearing 
opposite  thereto,  respondents  would  be  selling  sugar  and  fiour  and 
other  staples,  the  prices  of  which  are  well  known  to  the  public  gen- 
erally, at  prices  far  below  the  wholesale  cost  of  such  staples,  while 
the  figures,  ostensible  prices,  placed  opposite  such  items,  the  prices 
of  which  are  not  well  known  to  the  public  generally,  are  far  in 
excess  of  the  wholesale  prices  which  respondents  pay  for  such  items, 
so  that  if  respondents  actually  sold  said  items  at  the  said  figures, 
ostensible  prices,  appearing  opposite  each  of  said  items,  they  would 
make  up  on  the  less  known  articles  the  loss  which  would  be  sus- 
tained on  staples,  the  prices  of  which  are  well  known  to  the  public 
generally. 

Par.  7.  That  such  figures,  ostensible  prices,  as  appear  under  said 
heading,  **  Our  Wholesale  Price,"  do  not  show  the  true  price  which 
ciistonoiers  and  prospective  customers  pay  for  the  individual  items 
composing  such  combination ;  that  if  respondents  eliminated  entirely 
all  such  figures,  ostensible  prices,  or  substituted  any  other  set  of 
figures  therefor,  whose  sum  equals  such  total  price,  irrespective 
of  how  such  figures  would  be  arranged  with  reference  to  such  items, 
customers  and  prospective  customers  would  pay  no  more  or  no  less 
for  such  flour,  or  sugar,  or  any  other  item,  or  all  of  the  items  named 
in  such  combination  or  assortment  than  such  customers  now  pay 
respondents. 

Pab.  8.  That  each  such  specified  price  received  for  said  combina- 
tion, or  assortment,  as  a  whole,  is  sufficient  to  yield  respondents  a 
satisfactory  profit. 

Pah.  9.  That  respondents  do  not  possess  any  advantages  in  buying 
grocery  products  which  enable  them  to  sell  such  products  at  prices 
lower  than  other  dealers. 

Par.  10.  That  part  of  respondents^  plan  of  selling  such  combina- 
tions or  assortments  of  grocery  products  is : 

(a)  To  word  and  arrange  their  advertisements  so  as  to  induce 
prospective  customers  to  obtain  respondents'  '^free"  catalogue  by 
sending  respondents  $1,  in  return  for  which  respondents  offer  to  and 
do  mail  an  assortment  of  grocery  products  advertised  as  ^  G^  Ac« 
qoainted  Order  C22  "  and  consisting  of  ^  1  pound  pure  baking  pow- 
der, i  pound  pepper,  i  pound  cinnamon,  i  pound  breakfast  cocoa, 
cttal<«ueFBE£"; 
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(b)  To  create  the  impression  in  the  minds  of  prospective  cus- 
tomers that  such  catalogue  contains  '^bargains"  in  staple  grocery 
products  "  not  available  elsewhere  "  by  displaying  in  said  advertise- 
ments headlines  announcing  '^  sugar  3  cents  a  pound  ^'  and  ^*  flour  $7 
a  barrel,"  followed  by  the  further  announcement  that — 

In  our  catalogue  you  will  find  bargains  not  obtainable  elsewhere,  including 
sugar  at  3  cents  a  pound,  $3  per  100  pounds;  flour  $7  per  barrel;  and  many 
others.  Our  catalogue  is  sent  only  to  people  who  send  us  a  trial  order.  No 
item  in  this  advertisement  is  sold  separately.  You  must  buy  the  entire  order 
complete. 

(c)  To  insert  one  "  order  "  in  such  advertisements,  which  "  order  " 
includes  neither  sugar  nor  flour,  but  the  advertisement  is  arranged 
so  as  to  feature,  and  frequently  repeat,  the  words  "  sugar  "  and 
"  flour,"  so  as  to  induce  prospective  customers  to  expect  that  they 
will  be  permitted  to  purchase  sugar  at  3  cents  per  pound  and  flour  at 
$7  per  barrel  from  respondents,  provided  they  first  purchase  re- 
spondents' "  Get  Acquainted  Order  No.  C  22,"  and  receive  therewith 
such  catalogue,  as  announced  in  said  advertisements,  of  which  said 
Exhibit  No.  1  is  a  copy. 

Par.  11.  That  respondents  sell  neither  sugar  at  3  cents  a  pound 
nor  flour  at  $7  a  barrel  nor  do  they  sell  either  of  these  staples  or 
any  other  product  named  as  an  item  in  such  combinations,  or  assort- 
ments, at  any  price  which  respondents  specify  in  said  exhibits ;  that 
the  price  received  for  any  given  combination  as  a  whole  is  approxi- 
mately the  same,  or  greater,  than  the  sum  of  the  prices  at  which  the 
items  composing  such  combination,  or  assortment,  ordinarily  sell  for 
at  retail  as  separate  items ;  that  the  price  which  respondents  actually 
receive  for  any  such  item  equals  the  cost  of  each  item  plus  a  portion 
of  the  gross  profit  on  the  combination  or  assortment,  as  a  whole ;  that 
customers  and  prospective  customers  have  no  knowledge  of  respond- 
ents' costs  and  profits,  and  the  actual  price  paid  by  such  customers 
for  any  item  named  in  said  combinations,  or  assortments,  is  further 
hidden  by  the  figures,  ostensible  prices,  published  under  the  said 
heading  "  Our  Wholesale  Price." 

CONCLUSIONS. 

That  the  methods  set  forth  in  the  foregoing  findings  of  fact,  under 
the  circumstances  therein  set  forth,  are  unfair  methods  of  competition 
in  violation  of  the  provisions  of  section  5  of  the  act  of  Congress  ap- 
proved September  26,  1914,  entitled  **An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes." 
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ORDER  TO  CBAOS  AND  DESIffT. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sioii  upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondents, and  the  testimony  and  evidence,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusions,  that  the 
respondents  have  violated  the  provisions  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  "An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  now  ordered^  That  the  respondents,  L.  I.  Wolper  and  H.  B. 
Wolper,  copartners  trading  under  the  name  and  style  of  Errant- 
Knight  Co.,  Lewis  Grocery  Co.,  and  Ira  Lester  Co.,  their  agents,  rep- 
resentatives, servants,  and  employees  do  cease  and  desist  both  di- 
rectly and  indirectly: 

From  circulating  or  causing  to  be  circulated  advertisements  offer- 
ing for  sale  commodities  in  combination  or  assortment  lots,  wherein 
figures,  or  ostensible  prices,  appear  opposite  to,  or  otherwise  in  con- 
nection with,  the  individual  items  of  such  combinations  or  assort- 
ments, when  such  figures,  or  ostensible  prices,  have  no  true  relation 
to  such  items,  but  appear  in  such  amounts  as  when  added  will  equal 
the  price  at  which  such  combinations  or  assortments  are  sold  as  a 
whole ; 

From  constructing  or  arranging  said  ostensible  prices  in  such  man- 
ner that  if  the  individual  items  were  actually  sold  at  the  figures  or 
ostensible  prices  appearing  opposite  to  or  otherwise  in  connection 
therewith,  commodities  the  prices  of  which  are  well  known  to  the 
public  generally  would  be  sold  below  cost  thereof,  while  commodities 
the  prices  of  which  are  not  well  known  to  the  public  generally  would 
be  sold  sufficiently  above  the  cost  thereof  to  make  up  on  the  less- 
known  articles  the  loss  which  would  be  sustained  on  commodities 
the  prices  of  which  are  well  known  to  the  public  generally ; 

From  misrepresenting  the  true  price  at  which  commodities  are 
actually  sold  by  advertising  figures  purporting  to  be  prices,  which 
for  one  or  more  items  forming  a  part  of  such  combination  or  assort- 
m^t  equal  the  cost  of  such  items  plus  a  gross  profit  on  the  entire 
combination  plus  a  minus  difference  between  cost  and  an  apparently 
lower  price  for  staples  or  other  remaining  items,  or  item,  when  such 
staples  or  remaining  items,  or  item,  forming  part  of  such  scheme  or 
device  are  not  separately  sold  at  the  figures  purporting  to  be  prices 
10  advertised ; 


102  FEDERAL  TRADE  COMMISSION  DECISIONS. 

Order.  8  F.  T.  C. 

From  placing  opposite  to,  or  in  connection  with  such  individual 
items,  figures,  misrepresenting  prices  at  which  said  items  could  be 
purchased  for  from  competitors;  and, 

From  circulating  any  statements  or  representations  having  a 
tendency  or  capacity  to  falsely  discredit  competitors  or  their  methods 
of  doing  business  or  which  mislead  customers,  prospective  customers, 
or  the  public  generally  as  to  the  actual  prices  of  commodities  so 
offered  for  sale  or  as  to  the  true  character  of  the  transaction  ad- 
vertised. 

It  is  further  ordered^  That  the  respondents,  L.  I.  Wolper  and 
H.  B.  Wolper,  shall,  within  sixty  days  after  the  service  upon  them  of 
a  copy  of  this  order,  file  with  the  Commission  a  report  in  writing 
setting  forth  in  detail  the  manner  and  form  in  which  they  have  com- 
plied with  the  order  to  cease  and  desist  hereinbefore  set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

EDWARD  PERLMAN  AND  SAMUEL  GERBER,  TRADING 
UNDER  THE  NAME  AND  STYLE  OF  LIBERTY  WHOLE- 
SALE GROCERS. 

OOMFLAINT  IN  THE  MATTEB  OF  THE  AIXBQED  VIOLATION  OF  SECTION  Z  OF 
AN  ACT  OF  C0NQRES8  APFSOVED  8EFTEMBES  26,  1914. 

Docket  569.— NoTember  1,  1020. 

SYLLABUS. 

Where  a  firm  engaged  In  the  sale  of  groceries  by  mail,  ezdnslTely  in  combina- 
tion orders  wbich  were  of  comparatively  small  siae,  and  so  priced  tliat  eacb 
order  yielded  a  satisfiictory  profit,  and  equaled  or  exceeded  the  sum  of  snch 
prices  as  retailers  would  usually  obtain  for  tbe  dllferoit  items  composing 
the  various  assortments, 

(a)  Falsely  advertised  that  It  was  regularly  engaged  in  the  sale  of  groceries  at 
wholesale  and  that  purchasers  from  it  saved  from  90  per  cent  to  50  per  cent 
on  their  purchases; 

(b)  Listed  certain  staple  products  such  as  sugar  and  flour,  at  prices  below  their 
wholesale  cost,  and  other  items  at  prices  greater  than  current  retaU  prices^ 
without  letting  purchasers  know  that  sugar  and  flour  were  priced  on  a 
different  basis  from  the  other  commodities,  thereby  deceiving  them  as  to 
prices  of  all : 

Edd^  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  unffiir  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  bj  it,  that  Edward  Perlman  and 
Samuel  Gerber,  copartners,  trading  under  the  name  and  style  of  Lib- 
erty Wholesale  Grocers,  hereinafter  referred  to  as  respondents,  have 
been  and  are  using  unfair  methods  of  competition  in  interstate  com- 
merce in  violation  of  the  provisions  of  section  5  of  an  act  of  Con- 
gress, approved  September  26, 1914,  entitled  ^An  act  to  create  a  Fed- 
eral Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect  thereof 
woidd  be  to  the  interest  of  the  public,  issues  this  complaint,  stating 
its  charges  in  that  respect  on  information  and  belief  as  follows : 

Pasagbafh  1.  That  the  respondents  are  now,  and  since  August, 
1919,  have  been  operating  a  business  in  the  city  of  Chicago,  in  the 
State  of  Illinois ;  that  the  business  so  conducted  consists  and  has  con- 
sisted of  the  manufacture  and  sale  in  commerce  among  the  several 
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States  and  Territories  of  the  United  States,  and  the  District  of  Co- 
lumbia, of  sugar,  flour,  cereals,  canned  goods,  spices,  and  other  grocery 
products  in  combination  lots  or  assortments  at  stated  prices  for  the 
several  items  contained  in  each  of  said  assortments,  but  respondent  re- 
fuses to  sell  any  of  the  single  items  in  said  assortments  separately  at 
the  prices  quoted,  but  in  all  cases  customers  are  required  to  purchase 
all  of  the  items  in  one  of  the  several  assortments  had. 

Par.  2.  That  said  respondents  in  the  course  of  their  said  business 
make  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circulation  throughout  the  States  and  Territories  of  the 
United  States  and  in  the  District  of  Columbia,  which  said  catalogues 
and  advertisements  contain  certain  false. and  misleading  statements 
and  representations  concerning  respondents'  said  business  and  alleged 
benefits  which  the  pubUc  might  derive  from  trading  with  respond- 
ents; that  among  such  false  and  misleading  statements  and  repre- 
sentations are  statements  and  representations  to  the  effect  that  re- 
spondents are  regularly  engaged  in  the  business  of  merchandizing 
groceries  at  wholesale;  and  that  purchasers  from  respondents  save 
from  30  to  50  per  cent  on  goods  purchased  from  them ;  when  in  truth 
and  in  fact  respondents  are  in  no  sense  engaged  in  the  business  of 
merchandizing  groceries  at  wholesale,  but  sell  goods  direct  to  con- 
suming purchasers  in  comparatively  small  combination  lots,  and  the 
prices  paid  by  respondents  for  the  goods  so  sold  in  combination  lots 
or  assortments  as  a  whole  are  substantially  the  same  or  greater  than 
the  prices  which  retail  grocers  generally  obtain  for  like  assortments 
as  a  whole. 

Par.  3.  That  in  making  up  the  several  combination  lots  or  assort- 
ments of  grocery  products  which  are  advertised  and  sold  by  re- 
spondents, they  list  certain  staple  products  at  prices  below  the  cur- 
rent wholesale  price  for  such  products,  as  in  the  case  of  sugar,  which 
is  advertised  by  respondents  at  3  cents  per  pound,  whereas  sugar  is  a 
staple  on  the  market,  and  price  concessions  for  large-quantity  pur- 
chases, or  for  any  other  reason,  are  unobtainable,  and  the  wholesale 
price  for  same  since  August,  1919,  has  not  been  less  than  approxi- 
mately 9^  cents  per  pound;  and  flour,  another  staple,  is  advertised 
by  respondents  at  $7.60  per  barrel,  whereas  the  wholesale  price  for 
same  since  August,  1919,  has  not  been  below  approximately  $12.75  per 
barrel,  but  when  these  items  are  included  in  the  combination  lots 
offered  by  respondents,  other  items  in  said  combinations  are  listed  at 
prices  greater  than  the  current  retail  prices  for  same,  as  in  the  case  of 
baking  powder,  bluing,  apple  j^Uy,  etc.,  so  that  the  sale  of  the  com- 
bination or  assortment  as  a  whole  yields  to  respondent  a  satisfactory 
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profit,  without  letting  the  purchasers  know  that  sugar  and  flour  were 
being  sold  on  any  other  basis  than  that  of  the  other  commodities. 

EEPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  Edward  Perlman  and  Samuel 
Gerber,  charging  them  with  the  use  of,  unfair  methods  of  competi- 
tion in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondents  having  filed  their  answer,  wherein  they  admit 
that  the  matters  and  things  alleged  in  said  complaint  are  true  in 
the  manner  and  form  alleged,  and  wherein  respondents  stipulate 
and  agree  that  the  Commission  shall  take  said  answer  as  the  evidence 
in  this  case  and  in  lieu  of  testimony,  and  shall  forthwith  and  there- 
upon make  and  enter  its  report,  stating  its  findings  as  to  the  facts 
and  its  conclusions,  and  its  order  to  cease  and  desist  from  the  methods 
of  competition  cc^nplained  of,  disposing  of  this  proceeding  without 
the  introduction  of  testimony  or  presentation  of  argument,  and  the 
Commission  having  duly  considered  the  record  and  being  fully  ad- 
vised in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusions : 

VENDIKOS  AS  TO  THE  FACTS. 

Pabagbaph  1.  That  the  respondents  are  now,  and  since  August, 
1919,  have  been,  operating  a  business  in  the  city  of  Chicago,  in  the 
State  of  Illinois;  that  the  business  so  conducted  conaiflta  and  has 
consisted  of  the  manufacture  and  sale  in  commerce  among  the  several 
States  and  Territories  of  the  United  States  and  the  District  of  Co- 
lumbia of  sugar,  flour,  cereals,  canned  goods,  spices,  and  other 
grocery  products  in  combination  lots  or  assortments  at  stated  prices 
ior  the  several  items  contained  in  each  of  said  assortments,  but 
respondents  refuse  to  sell  any  of  the  single  items  in  said  assortments 
separately  at  the  prices  quoted,  but  in  all  cases  customers  are  required 
to  purchase  aU  of  the  items  in  one  of  the  several  assortments  had. 

Pab.  2.  That  said  respondents,  in  the  course  of  their  said  business, 
luake  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circulation  throughout  the  States  and  Territories  of  the 
United  States  and  in  the  District  of  Columbia,  which  said  catalogues 
tnd  advertisements  contain  certain  false  and  misleading  statements 
tnd  representations  concerning  respondents'  said  business  and  alleged 
benefits  which  the  public  might  derive  from  trading  with  respondents; 
tUt  among  such  false  and  misleading  statements  and  representations 
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are  statements  and  representations  to  the  effect  that  respondents  are 
regularly  engaged  in  the  business  of  merchandizing  groceries  at 
wholesale ;  and  that  purchasers  from  respondents  save  from  30  to  50 
per  cent  on  goods  purchased  from  them ;  when  in  truth  and  in  fact 
respondents  are  in  no  sense  engaged  in  the  business  of  merchandizing 
groceries  at  wholesale  but  sell  goods  direct  to  consuming  purchasers 
in  comparatively  small  combination  lots,  and  the  prices  paid  to  re- 
spondents for  the  goods  so  sold  in  combination  lots  or  assortments 
as  a  whole  are  substantially  the  same  or  greater  than  the  prices  whidi 
retail  grocers  generaUy  obtain  for  like  assortments  as  a  whole. 

Pab.  8.  That  in  making  up  the  several  combination  lots  or  assort- 
ments of  grocery  products  which  are  advertised  and  sold  by  respond- 
ents, they  list  certain  staple  products  at  prices  below  the  current 
wholesale  price  for  such  products,  as  in  the  case  of  sugar,  which  is 
advertised  by  respondents  at  8  cents  per  pound,  whereas  sugar  is  a 
staple  on  the  market  and  price  concessions  for  large  quantity  pur- 
chases, or  foir  any  other  reason,  are  unobtainable,  and  the  wholesale 
price  for  same  since  August,  1919,  has  not  been  less  than  approxi- 
mately 9^  cents  per  pound ;  and  flour,  another  staple,  is  advertised  by 
respondents  at  $7.50  per  barrel,  whereas  the  wholesale  price  for  same 
since  August,  1919,  has  not  been  below  approximately  $12.70  per 
barrel,  but  when  these  items  are  included  in  the  combination  lots 
offered  by  respondents,  other  items  in  said  combinations  are  listed 
at  prices  greater  than  the  current  retail  prices  for  same,  as  in  the 
case  of  baking  powder,  bluing,  apple  jelly,  etc.,  so  that  the  sale  of 
the  combination  or  assortment  as  a  whole  yields  to  respondent  a  satis- 
factory profit,  without  letting  the  purchasers  know  that  sugar  and 
flour  were  being  sold  on  any  other  basis  than  that  of  the  other  com- 
modities* 

OONOLUSIOKS. 

The  practices  of  said  respondents,  under  the  conditions  and  dr- 
cumstances  described  in  the  foregoing  findings  as  to  the  facts,  are 
unfair  methods  of  competition  in  interstate  conmierce,  and  constitute 
a  violation  of  the  act  of  Congress,  approved  September  26, 1914,  en- 
titled, ^'An  act  to  create  a  Federal  Trade  Conmiission,  to  define  its 
powers  and  duties,  and  for  other  purposes.'' 

OBDEB  TO  OBASB  AND  DESIST, 

The  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion, upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents  admitting  that  the  matters  and  things  alleged  in  said 
complaint  are  true  in  the  manner  and  form  alleged,  and  agreeing 
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that  the  C!oin]ni8si<m  shaU  take  said  answer  as  evidence  in  this  case 
in  lieu  of  testimony,  and  dispose  of  this  proceeding  without  the 
introduction  of  testimony  or  the  presentation  Of  argument ;  and  the 
Commission  having  made  and  filed  its  findings  as  to  the  facts  and 
its  conclusions  that  respondents  have  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled,  ^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  %%  ordered^  That  the  respondents,  Edward  Perlman  and  Samuel 
Gerber,  their  agents,  representatives,  servants,  and  employees,  do 
cease  and  desist  both  directly  and  indirectly : 

From  circulating  or  causing  to  be  circulated  advertisements  offer- 
ing for  sale  commodities  in  combination  or  assortment  lots,  wherein 
figures,  or  ostensible  prices,  appear  opposite  to,  or  otherwise  in  con- 
nection with,  the  individual  items  of  such  combinations  or  assort- 
ments, when  such  figures,  or  ostensible  prices,  have  no  true  relation 
to  such  items,  but  appear  in  such  amounts  as  when  added  will  equal 
the  price  at  which  such  combinations,  or  assortments,  are  sold  as  a 
whole; 

From  constructing  or  arranging  said  ostensible  prices  in  such 
manner  that  if  the  individual  items  were  actually  sold  at  the  figures, 
or  ostensible  prices,  appearing  opposite  to,  or  otherwise  in  connec- 
tion therewith,  commodities  the  prices  of  which  are  well  known  to 
the  public  generally  would  be  sold  below  cost  thereof,  while  com- 
modities the  prices  of  which  are  not  well  known  to  the  public  gen- 
erally would  be  sold  sufficiently  above  the  cost  thereof  to  make  up 
on  the  less  known  articles  the  loss  which  would  be  sustained  on  com- 
modities the  prices  of  which  are  well  known  to  the  public  generally ; 

From  misrepresenting  the  true  price  at  which  commodities  are 
actually  sold,  by  advertising  figures  purporting  to  be  prices,  which 
for  one  or  more  items  forming  a  part  of  such  combination  or  assort- 
ment equal  the  cost  of  such  items,  plus  a  gross  profit  on  the  entire 
combination,  plus  a  minus  difference  between  cost  and  an  apparently 
lower  price  for  staples,  or  other  remaining  items,  or  item,  when  such 
staples  or  remaining  items,  or  item,  forming  part  of  such  combina- 
tion, or  assortment,  are  not  separately  sold  at  the  figures  purporting 
to  be  prices  so  advertised ; 

From  placing  opposite  to,  or  in  connection  with  such  individual 
items,  figures,  misrepresenting  prices  at  which  said  items  could  be 
purchased  from  competitors ;  and 

From  circulating  any  statement  or  representations  having  a  tend- 
ency or  capacity  to  falsely  discredit  competitors  or  their  methods  of 
doing  business  or  which  deceive  or  mislead  customers,  prospective 
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eHstomers,  or  the  public  generally  as  to  the  actual  prices  of  com- 
modities so  offered  tor  sale,  or  as  to  the  true  character  of  the  trans- 
actions advertised. 

It  is  further  ordered^  That  respondents,  Edward  Perlman  and 
Samuel  Gerber,  shall  within  60  days  after  the  service  upon  them  of  a 
copy  of  this  order,  file  with  the  Commission  a  report  in  writing  set- 
ting forth  in  detail  the  mannw  and  form  in  which  they  have  com- 
plied with  the  order  to  cease  and  desist  hereinbefore  set  forth. 
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FEDERAL  TRADE  COMMISSION 

WHOLESALE  GROCERS  ASSOCIATION  OF  EL  PASO, 

TEX.,  ET  AL. 

OOMFLAINT  IN  THS  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTIOH  6  OF 
AN  ACT  OF  GONGBXSS  AFFBOTED  SEFTBMBEB  26,  1914. 

Docket  501 — ^November  0, 1920. 

STIXABtTS. 

Wha«  certain  broken.  Induced  by  the  coerdon,  intimidfttion  and  thfeata  of 
boycott  of  certain  Jobbers,  who  bad  secretly  agreed  that  a  competitor  which 
dealt  in  groceries  at  retail  as  well  as  wholesale,  and  which  had  been  pur- 
chasing supplies  from  manufacturers  at  regular  jobbers'  prices,  was  not  en- 
titled and  should  not  be  permitted  to  continue  purchasing  from  such  and 
other  necessary  wholesale  sources  of  snpply,  agreed  and  conspired  among 
themselrea  and  with  said  Jobbers,  and  did 

(a)  Refuse  to  sell  to  it  upon  the  usual  Jobbing  terms  and  prices ; 

(b)  Recommend*  Justify,  and  urge  the  same  course  upon  their  prlncipalB; 

(c)  Compel  it  to  purchase  from  and  through  said  competing  Jobbers  at  prices 

exceeding  regular  Jobbers*  prices; 
All  with  the  intent  and  effect  of  suppressing  and  preventing  its  competition  as 

a  Jobber  and  causing  It  to  lose  a  large  volume  of  business : 
Beld,  That  snch  acts  and  practices  of  said  Jobbers  and  brokers,  substantially  as 
described,  and  each  and  all  of  them,  constituted  unfair  methods  of  compe- 
tition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Wholesale  Grocery 
Association  of  El  Paso,  Tex.,  F.  S.  Ainsa  Co.  (Inc.),  M.  Ainsa  A 
Sons  (Inc.),  American  Grocery  Co.  (Inc.),  Bray  A  Co.  (Inc.), 
the  James  A.  Dick  Co.,  the  H.  Lesinsky  Co.,  Trueba-Zozaya-Segger- 
man  (Inc.),  Western  Grocery  Co.  (Inc.),  Dan  T.  White,  and  John 
H.  Grant,  doing  business  under  the  name  of  White-Grant  Co.,  J.  W. 
Lorentzen,  doing  business  under  the  name  of  J.  W.  Lorentzen  A  Co., 
W.  H.  Constable  Co.  (Inc.),  H.  W.  Taylor  and  H.  C.  Smith,  doing 
business  under  the  name  of  Taylor  A  Smith,  John  H.  McMahon, 
doing  business  under  the  name  of  John  McMahon  A  Co.,  W.  T.  Bush 
and  the  George  H.  Griggs  Co.  (Inc.),  hereinafter  referred  to  as  the 
respondents,  have  been  and  are  violating  the  provisions  of  section 
5  of  an  act  of  Congress  approved  September  26,  1914,  entitled  **An 
act  to  create  a  Federal  Trade  Commission^  to  define  its  powers  and 
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duties  and  for  other  purposes,'^  and  it  appearing  that  a  proceeding 
by  it  in  respect  thereof  would  be  to  the  interest  of  the  public,  issues 
this  complaint,  stating  its  charges  in  that  respect  on  information  and 
belief  as  follows : 

Paragraph  1.  That  the  Standard  Grocery  Co.  is  a  corporation 
haying  its  principal  place  of  business  at  El  Paso,  in  the  State  of 
Texas,  and  also  having  a  place  of  business  at  Deming  in  the  State 
of  New  Mexico ;  and  is  engaged  in  the  business  of  buying  and  selling 
in  wholesale  quantities,  and  in  the  usual  course  of  wholesale  trade, 
groceries  and  food  products  such  as  are  bought  and  sold  generally 
by  persons,  firms  and  corporations  engaged  in  the  business  generally 
known  as  that  of  a  wholesale  grocer;  that  in  the  course  of  its  said 
business  the  Standard  Grocery  Co.  purchases  commodities  dealt  in 
by  it  in  the  various  States  and  Territories  of  the  United  States,  and 
transports  the  same  through  other  States  and  Territories,  to  the  city 
of  El  Paso,  in  the  State  of  Texas,  where  such  commodities  are  resold 
and  there  is  continuously  and  has  been  at  all  times  herein  mentioned, 
a  constant  current  of  trade  and  commerce  in  commodities  so  pur- 
chased by  the  said  Standard  Grocery  Co.,  between  and  among  the 
various  States  and  Territories  of  the  United  States.  That  the  said 
Standard  Grocery  Co.  is  in  active  competition  with  the  respondents 
named  in  paragraph  8  hereof. 

Par.  2.  That  the  respondent,  Wholesale  Grocers'  Association  of  El 
Paso,  Tex.,  is  an  unincorporated,  voluntary  association  organized  by 
the  respondents  enumerated  in  paragraph  8  hereof  and  of  which  all 
of  the  respondents  enumerated  in  paragraph  3,  are  members. 

Par.  3.  That  the  respondents,  F.  S.  Ainsa  Co.  (Inc.),  M.  Ainsa  & 
Sons  (Inc.),  American  Grocery  Co.,  Bray  &  Co.  (Inc.),  the  James  A. 
Dick  Co,  the  H.  Lesinsky  Co.,  Trueba-Zozaya-Seggerman  (Inc.), 
and  the  Western  Grocery  Co.  (Inc),  are  all  corporations  organized 
and  existing  undei^  the  laws  of  the  State  of  Texas,  having  their  prin- 
cipal offices  and  places  of  business  at  El  Paso,  in  said  State,  and  are 
Gi^g&g^  i^  ^he  business  known  generally  as  that  of  wholesale  grocers; 
that  said  respondents,  with  purpose,  intent,  and  effect  of  stifling  and 
suppressing  competition  in  the  sale  of  grocery  products  at  wholesale, 
have  agreed,  combined,  and  conspired  together  and  with  the  respon- 
dents named  in  paragraphs  two  and  four  hereof  and  with  others  to 
prevent  the  said  Standard  Grocery  Co.  from  obtaining  commodities 
dealt  in  by  it  from  manufacturers  and  manufacturers'  agents,  and 
other  usual  sources  from  which  a  wholesale  dealer  in  groceries  must 
obtain  the  commodities  dealt  in  by  him,  and  have  by  boycott  and 
threats  of  boycott,  in  many  instances,  induced  manufacturers  of 
grocery  products,  and  the  agents  of  such  manufacturers,  to  refuse  to 
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sell  thmr  prodacts  to  the  said  Standard  Grocery  Co.  and  have  threat- 
ened to  withdraw  their  patronage  from  any  and  all  manufacturers 
and  manufacturers'  agents  who  sell  to  the  said  Standard  Grocery 
Co.  upon  the  same  terms  and  conditions  usually  accorded  to  buyers 
and  sellers  of  such  commodities  in  wholesale  quantity  in  said  dis« 
trict  or  who  sell  to  said  Standard  Grocery  Co.  at  the  prices  regularly 
charged  to  dealers  in  such  commodities  in  said  district  who  buy  and 
sell  in  wholesale  quantities ;  that  all  of  the  above-named  respondents 
are  members  of  the  respondent  Wholesale  Grocers  Association  of  El 
Paso,  Tex. 

Par.  4.  That  the  respondents,  Dan  T.  White  and  John  H.  Grant, 
doing  business  under  the  name  of  White-Grant  Co. ;  J.  W.  Lorentzen, 
doing  business  under  the  name  of  J.  W.  Lorentzen  &  Co. ;  W.  H.  Con- 
stable Co.  (Inc.) ;  H.  W.  Taylor  and  H.  C.  Smith,  doing  business 
under  the  name  of  Taylor  &  Smith ;  John  H.  McMahon,  doing  busi- 
ness under  the  name  of  John  McMahon  &  Co. ;  W.  T.  Bush ;  and  the 
George  H.  Briggs  Co.,  are  engaged  in  the  business  at  El  Paso,  Tex., 
of  selling  the  products  of  various  manufacturers  of  groceries  and 
food  products,  which  said  manufacturers  supply  the  wholesale  gro- 
cery trade  in  and  about  El  Paso,  Tex.,  and  adjacent  territory;  that 
the  said  respondents,  with  the  purpose,  intent,  and  effect  of  stifling  and 
suppressing  competition  in  the  sale  of  grocery  products  at  wholesale, 
have  agreed,  combined,  and  conspired  together  and  with  the  re- 
spondents named  in  paragraphs  two  and  three  hereof  and  with  others 
to  prevent  the  said  Standard  Grocery  Co.  from  obtaining  the  com- 
modities dealt  in  by  it  from  manufacturers  and  manufacturers'  agents, 
and  other  usual  sources  from  which  a  wholesale  dealer  in  groceries 
must  obtain  the  commodities  dealt  in  by  him  and  to  prevent  manufac- 
turers and  manufacturers'  agents  from  selling  to  said  Standard  Gro- 
cery Co.  upon  the  same  terms  and  conditions  usually 'accorded  to 
buyers  and  sellers  of  such  commodities  in  wholesale  quantity  in  said 
district,  or  from  selling  to  said  Standard  Grocery  Co.  at  the  prices 
regularly  charged  to  dealers  in  such  commodities  in  said  district  who 
buy  and  sell  in  wholesale  quantities ;  that  the  respondents  named  in 
this  paragraph  have  permitted  the  respondents  named  in  paragraph 
three  hereof  to  persuade,  induce,  and  compel  them  by  boycott  and 
threats  of  boycott  to  refuse  to  sell  the  products  manufactured  by  their 
respective  principals  to  the  said  Standard  Grocery  Co.,  and  to  refuse 
to  sell  to  said  Standard  Grocery  Co.  upon  the  same  terms  and  condi- 
tions usually  accorded  to  buyers  and  sellers  of  such  commodities  in 
wholesale  quantity  in  said  district ;  or  to  sell  to  said  Standard  Gro- 
cery Co.  at  the  prices  regularly  charged  to  dealers  in  such  commodi- 
ties in  said  district  who  buy  and  sell  in  wholesale  quantities. 
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Par.  6.  That  each  of  the  respondents  mentioned  herein  has  been 
for  a  period  of  two  years  last  past  and  is  now  wrongfully  and  unlaw- 
fully hampering  and  obstructing  and  attempting  to  hamper  and 
obstruct  the  said  Standard  Grocery  CSo.,  by  inducing  and  compelling 
and  attempting  to  induce  and  compel  manufacturers  of  grocery  prod- 
ucts and  their  agents  to  refuse  to  sell  to  said  Standard  Grocery  Co., 
in  interstate  commerce,  upon  the  terms  and  conditions  and  at  the 
prices  usually  accorded  to  dealers  in  said  district  who  buy  and  sell 
in  wholesale  quantities,  and  have  attempted  to  compel  said  Standard 
Grocery  Co.  to  pay  for  the  commodities  purchased  by  it  prices  higher 
than  those  charged  to  other  dealers  in  said  district  who  buy  and  sell 
in  wholesale  quantities. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  Wholesale  Grocers  Association  of 
El  Paso,  Tex.;  the  F.  S.  Ainsa  Co.  (Inc.) ;  M.  Ainsa  &  Sons  (Inc.)  ; 
American  Grocery  Co.  (Inc.) ;  Bray  &  Co.  (Inc.) ;  the  James  A.  Dick 
Co.;  the  H.  Lesinsky  Co.;  Trueba-Zozaya-Seggerman  (Inc.) ;  West- 
em  Grocery  Co.  (Inc.) ;  Dan  T.  White  and  John  H.  Grant,  doing 
business  under  the  name  of  White-Grant  Co. ;  J.  W.  Lorentzen,  doing 
business  under  the  name  of  J.  W.  Lorentzen  &  Co. :  W.  H.  Constable 
Co.  (Inc.) ;  H.  W.  Taylor  and  JH.  C.  Smith,  doing  business  under 
the  name  of  Taylor  &  Smith ;  John  H.  McMahon,  doing  business  un- 
der the  name  of  John  McMahon  &  Co. ;  W.  T.  Bush ;  and  Sims,  Robert 
&  Co.  (Inc.),  successors  to  the  George  H.  Griggs  Co.,  charging  them 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  the  said  act. 

The  respondents  having  entered  their  appearances  by  their  respec- 
tive attorneys,  and  filed  their  answers  herein,  hearings  were  had 
and  evidence  was  thereupon  introduced  in  support  of  the  allegations 
of  the  said  complaint  and  on  behalf  of  some  of  the  respondents 
before  an  examiner  of  the  Federal  Trade  Commission,  theretofore 
duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  heard  argument  of  counsel  and  duly  considered 
the  record  and  being  now  fully  advised  in  the  premises,  makes  this  its 
findings  as  to  the  facts  and  conclusions: 
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FINDINGS  AS  TO  THE  FACTS. 

Paraigqrafh  1.  That  each  of  the  respondents,  the  F.  S.  Ainsa  Co., 
(Inc.),  M.  Ainsa  &  3ons  (Inc.),  American  Grocery  Co.  (Inc.), 
Bmy  A  Co.  (Inc.),  James  A.  Dick  Co.,  the  Lesinsky  Co.,  Trueba- 
Zozaja-Seggerman  (Inc.),  and  Western  Grocery  Co.  (Inc.),  is  a 
corporation  organised  and  existing  nnder  the  laws  of  the  State  of 
Texas  with  its  principal  office  in  the  city  of  El  Paso,  Tex.,  and  is  en- 
gaged in  the  business  of  buying  and  selling  in  and  among  the  several 
States  of  the  United  States,  in  wholesale  quantities,  groceries  and 
kindred  products.  These  respondents  are  hereinafter  called  ^^Re- 
spondent jobbers." 

Pab.  2.  Each  of  the  respondents,  Daniel  T.  White  and  John  H. 
Grant,  doing  business  under  the  name  of  White-Grant  Co.;  J.  W. 
Lorentzen,  doing  business  under  the  name  of  J.  W.  Lorentzen  &  Co. ; 
H.  W.  Taylor  and  H.  C.  Smith,  doing  business  under  the  name  of 
Taylor  &  Smith ;  John  H.  McMahon,  doing  business  under  the  name 
of  John  H.  McMahon  &  Co. ;  and  W.  T.  Bush  is  a  resident  of  the 
city  of  El  Paso,  Tex.,  and  the  respondent,  W.  H.  Constable  Co. 
(Inc.)  is  a  corporation  organized  under  the  laws  of  Texas,  with  its 
principal  office  in  said  city  of  El  Paso,  and  all  of  the  respondents  in 
this  paragraph  named  were  and  are  engaged  in  the  brokerage  busi- 
ness of  selling  the  products  of  divers  manufacturers  of  groceries  and 
food  products,  manufactured  in  various  States  of  the  United  States, 
which  said  manufacturers  sell  and  ship  to  the  wholesale  grocery 
trade  in  El  Paso,  Tex.,  and  adjacent  territory. 

Pab.  3.  Pursuant  to  an  amendment  of  the  corporate  charter  of  the 
respondent  the  George  H.  Griggs  Co.,  Sims,  Robert  &  Co.  (Inc.) 
is  its  legal  successor,  and  is  a  corporation  organized  and  existing 
onder  the  laws  of  the  State  of  New  Mexico,  with  its  principal  office 
in  the  city  of  Albuquerque,  in  said  State,  and  at  the  time  of  the 
occurrences  herein  set  forth  maintained  a  branch  office  in  the  city 
of  £1  Paso,  where  it  was  engaged  in  the  brokerage  business  of  sell- 
ing the  products  of  various  manufacturers  of  groceries  and  kindred 
products  manufactured  in  divers  States  of  the  United  States,  which 
said  manufacturers  sell  and  ship  to  the  wholesale  grocery  trade  in 
El  Paso,  Tex.,  and  adjacent  territory.  This  respondent  and  the 
respondents  named  in  paragraph  2  hereof  are  hereinafter  called 
"Bespondent  brokers." 

Pab.  4.  The  Standard  Grocery  Co.  is  a  corporation  that  was  or- 
ganized in  January,  1916,  under  the  laws  of  the  State  of  Texas,  with 
a  fully  paid  capital  stock  of  $60,000,  with  its  principal  office  in  the 
city  of  £1  Paso,  aad  from  said  date  to  October  31, 1919,  was  engaged 
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in  the  business  of  buying  and  selling  in  and  among  the  States  of. 
Texas,  New  Mexico,  and  Arizona,  and  the  Republic  of  Mexico,  in 
wholesale  quantities,  groceries  and  kindred  food  products,  and  was 
a  competitor  of  the  F.  S.  Ainsa  Co.  (Inc.),  Bray  A  Co.  (Inc.),  the 
James  A.  Dick  Co.,  the  H,  Lesinsky  Co.,  Trueba*ZozayarSegger- 
man  (Inc.),  and  Western  Grrocery  Co.  (Inc.),  in  the  business  of 
buying  and  selling  in  wholesale  quantities,  in  the  usual  course  of 
wholesale  trade,  groceries  and  food  products.    Said  Standard  Gro- 
cery Co.  also  owned  and  operated  during  said  period  and  now  owns 
and  conducts  six  retail  grocery  stores  in  El  Paso,  Tex.,  and  in  a 
separate  department  of  the  largest  of  these  stores,  commonly  known 
as  No.  1,  conducted  its  wholesale  grocery  business  with  storage  or 
warehouse  facilities  therefor  in  the  basement  thereof  and  in  the 
basements  beneath  several  other  stores,  and  in  store  No.  1  carried  a 
stock  of  goods  in  original  packages  valued  at  $60,000.    After  filing 
its  corporate  charter  with  the  Secretary  of  State  for  New  Mexico 
and  applying  for  a  permit  to  do  business  in  that  State,  thereafter 
duly  issued,  and  on  or  about  September  4,  1917,  said  corporation 
opened  a  branch  house  at  Deming,  N.  Mex.    It  at  once  there  engaged 
exclusively  in  the  business  of  buying  and  selling  throughout  the  sev- 
eral States  of  the  United  States  in  wholesale  quantities  groceries, 
produce,  and  other  food  products,  and  so  continued  until  on  or  about 
January  13,  1919.    At  or  about  the  time  the  Standard  Grocery  Co. 
opened  its  Deming  branch  the  respondents,  American  Grocery  Co., 
James  A.  Dick  Co.,  and  Bray  &  Co.,  also  opened  branch  houses  at 
Deming,  N.  Mex.    In  the  conduct  of  its  business  at  Deming,  N.  Mex., 
said  Standard  Grocery  Co.  and  all  respondent  jobbers  and  other 
concerns  similarly  engaged  were  competitors. 

Par.  6.  A  large  number  of  manufacturers  other  than  those  repre- 
sented by  the  respondent  brokers  sold,  and  until  October  81,  1919, 
continued  to  sell,  directly  to  the  Standard  Grocery  Co.,  the  goods 
and  commodities  manufactured  by  them,  respectively,  at  the  prices 
regularly  charged  to  the  competitors  of  said  company  and  others 
engaged  in  similar  business. 

Pah.  5a.  On  or  about  October  31, 1919,  the  Tri-State  Grocery  Co. 
was  incorporated  under  the  laws  of  Texas  by  the  majority  stock- 
holders of  the  Standard  Grocery  Co.,  and  thereupon  the  latter  com- 
pany sold  and  transferred  to  the  former  company  its  wholesale  gro- 
cery business,  and  thereafter  the  Standard  Grocery  Co.  owned  and 
operated  and  now  owns  and  operates  the  several  retail  stores  at  £1 
Paso,  Tex.,  and  Deming,  N.  Mex.,  hereinabove  described.  The  cre- 
ation of  said  Tri-State  Grocery  Co.  and  the  sale  to  it  by  the  Stand- 
ard Grocery  Co.  of  the  tatter's  wholesale  grocery  business  was 
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brou^t  about  by  the  refusal  of  manu&Mturers  to  sell  directly  to 
the  Standard  Grocery  Co.  as  a  result  of  the  actions  of  the  respondent 
jobbers  and  brokers  hereafter  described. 

Pab.  6.  About  the  mcmtii  of  September,  1917,  the  several  respond- 
ents named  in  paragraph  1  of  these  findings,  associated  themselves 
together  in  the  city  of  El  Paso  at  the  request  of  the  local  representa- 
tive  of  the  United  States  Food  Administration,  for  the  purpose  of 
the  discussion  and  faithful  compliance  with  the  rules  and  regula- 
tions promulgated  by  said  Food  Adnunistration  during  the  war  of 
1917,  and  having  to  do  with  conservation,  profiteering,  and  other 
things  concerning  which  rules  and  reg^ations  were  from  time  to 
time  promulgated  by  said  Food  Administration,  the  War  Trade 
Board,  the  price-interpreting  committees,  and  other  governmental 
agencies.    Said  ro^)ondents  at  their  first  meeting  designated  this 
voluntary  and  unincorporated  association  as  the  Wholesale  Grocers' 
Association  of  £1  Paso,  Tex.,  and  elected  a  president,  secretary,  and 
treasurer  thereof.    Its  officers  were,  respectively,  C.  S.  Nasits,  of 
said  American  Grocery  Co.;  Leonard  M.  Hanson,  of  James  A. 
Dick  &  Co. ;  and  E.  M.  Hurd,  of  the  H.  Lesinsky  Co.    Said  associa- 
tion did  not  have  a  written  constitution  or  by-laws.    The  meetings 
of  said  association  were  attended  more  or  less  regularly  by  the* 
respondents  named  in  paragraph  1  hereof,  and  among  the  discus- 
sbns  carried  on  at  such  meetings  was  the  subject  of  sales  by  various 
manufacturers  of  the  United  States  directly  to  wholesale  and  retail 
grocers  in  and  about  El  Paso,  Tex.,  and  particularly  such  sales  to 
said  Standard  Grocery  Co.    To  such  sales  in  general,  and  to  sales 
to  the  Standard  Grocery  Co.  in  particular,  objections  ccmdemning  the 
same  were  voiced  by  the  several  members.    Sales  by  the  Quaker 
Oats  Co.,  a  manufacturer  of  cereal  products  with  a  ni^ional  reputa^ 
tion,  to  the  Standard  Grocery  Cob  were  likewise  discussed  and  con- 
denmed.    Formal  minutes  or  records  of  the  proceedings  and  actions 
of  said  association  were  not  kept  and  the  meetings  were  held  in- 
formally and  from  time  to  time  in  the  offices  of  the  different  associa- 
tion members.    At  divers  meetings  of  said  association  held  since  its 
organization,  and  particularly  during  the  period  subsequent  to  the 
month  of  February,  1918,  the  members  thereof,  viz. :  The  F.  S.  Ainsa 
Co.  (Inc.),  M.  Ainsa  &  Sons  (Inc.),  American  Grocery  Co.  (Inc.), 
Bray  &  Co.  (Inc.),  The  James. A,  Dick  Co.,  The  H.  Lesinsky  Co., 
Trueba-2k>zaya-Seggerman  (Inc»),  and  Western  Grocery  Co.  (Inc.), 
secretly  agreed  among  themselves  that  by  virtue  of  the  method  of 
conducting  its  business  the  Standard  Grocery  Co.  was  not  and  is 
not  entitled  to  purchase  its  supplies  of  groceries  and  kindred  prod- 
ucts from  manufacturers  and  manufacturers'  agents  and  other  sources 
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from  which  a  dealer  in  grooeries,  in  wholesale  quantities,  must  obtain 
commodities  dealt  in  by  him,  and  said  members  secretly  agreed  that 
they  should  and  would  take  such  action  as  would  prevent  said 
Standard  Grocery  Co.  from  purchasing  ihe  commodities  deidt  in 
by  it  directly  from  the  manufaoturers  thereof,  and  particularly 
agreed  in  secret  amongst  themselves: 

(a)  To  represent  to  yarious  manufacturers  and  their  agents  that 
the  Standard  Grocery  Co.  was  not  entitled  to  purchase  directly  from 
such  manufacturers  commodities  dealt  in  by  it ; 

(b)  To  induce,  coerce,  and  compel  by  means  of  boycott  and  threats 
of  boycott  of  manufacturers  of  groceries  and  other  food  products, 
and  their  agents,  to  refuse  to  deal  with  or  sell  to  the  Standard  Grocery 
Co.  upon  the  terms  and  at  the  prices  offered  and  charged  to  com- 
petitors of  said  Standard  Grocery  Co.,  including  the  respondent 
jobbers  and  others  similarly  engaged,  or  at  all,  and  to  compel  the 
Standard  Grocery  Co.  to  purchase  its  supplies  from  and  through  the 
respondent  jobbers. 

Par.  7.  Since  the  organization  of  said  Wholesale  Grocers'  Asso- 
ciation of  El  Paso,  Tex.,  and  particularly  since  February,  1918,  in 
order  to  accomplish  and  effectuate  the  purpose  and  object  of  their 
said  agreement,  all  of  the  members  thereof,  to  wit,  the  respondents, 
the  F.  S.  Ainsa  Co.  (Inc.),  M.  Ainsa  &  Sons  (Inc.),  American 
Grocery  Co.  (Inc.),  Bray  &  Co.  (Inc.),  the  James  A.  Dick  Co.,  the 
H.  Lesinsky  Co.,  Trueba-Zozaya-Seggerman  (Inc.),  and  Western 
Grocery  Co.  (Inc.),  have: 

(a)  Bepresented  to  the  respondent  brokers  that  the  Standard 
Grocery  Co.  was  not  entitled  and  should  not  be  permitted  to  pur- 
chase its  supplies  directly  from  manufacturers  upon  terms  and  at 
the  prices  offered  and  charged  to  the  respondent  jobbers; 

{b)  Questioned  the  salesiiien  and  agents  of  various  manufacturers  as 
to  whether  such  agents  were  selling  the  products  handled  by  them 
respectively  to  the  Standard  Grocery  Co.,  and  informed  such  agents 
that  if  they,  or  either  of  them,  or  their  pincipals,  sold  or  shipped 
any  commodities  directly  to  the  Standard  Grocery  Co.,  one  by  one, 
the  jobbers  forming  said  Wholesale  Grocers'  Association  of  El  Paso, 
Tex.,  would  discontinue  handling  the  products  of  the  manufacturers 
so  selling  or  shipping  it;  and  all  such  salesmen  or  agents  have  in 
turn  communicated  such  interrogatories  and  information  to  their 
respective  principals,  and  urged  and  recommended  that  further  sales 
and  shipments  to  said  Standard  Ghrocery  Co.  should  not  be  made 
directly  but  should  be  solicited  through  some  of  the  respondent 
jobbers. 
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(e)  Since  Jnly,  1918,  the  respondent  jobbers,  the  F.  A.  Ainsa  Co. 
(Inc.),  M.  Ainsa  &  Sons  (Inc.),  American  Grocery  Co.  (Inc.),  Bray 
&  Co.  (Inc.),  the  James  A.  Dick  Co.,  the  H.  Lesinsky  Co.,  and  the 
Western  Orocery  Co.  (Inc.),  hare  discontinued  handling  some  or  all 
of  the  Tarious  products  of  a  certain  manufacturer  of  national  repu- 
tation when  learning  from  its  broker,  White-Grant  Co.,  one  of  the 
respondents  herein,  that  that  manufacturer  declined  to  discontinue 
making  sales  and  shipments  directly  to  the  Standard  Grocery  Co. 

Par.  8.  The  secret  understanding  and  agreement  of  the  respond- 
ent jobbers  set  forth  in  paragraph  T  hereof,  was  made  with  the  pur* 
pose  and  intent  and  had  the  effect  of  suppressing  and  preventing  com- 
petition in  commerce  between  the  Standard  Grocery  Co.  and  said 
respondent  jobbers  and  others  similarly  engaged. 

Pax.  9.  In  or  about  the  month  of  February,  1918,  the  respondent 
brokers  were  induced  by  the  coercion,  intimidation,  and  threats  of 
boycott  of  their  principals'  products  on  the  part  of  the  several  re- 
spondent jobbers,  to  agree  and  conspire,  and  they  did  agree  and  con- 
spire, among  themselves  and  with  the  respond^it  jobbers — 

[a)  To  refuse  to  sell  or  solicit  the  sale  to  the  Standard  Grocery 
Co.,  the  products  manufactured  by  their  respective  principals  upon 
the  terms  and  at  the  prices  offered  and  charged  to  its  competitors, 
including  the  respondoit  jobbers,  and  others  engaged  in  similar - 
business; 

(b)  To  recommend  to  their  respective  principals  that  they  should 
not  sell  their  commodities  directly  to  the  Standard  Grocery  Co.  upon 
the  tenns  and  at  the  prices  offiered  and  charged  to  its  competitors, 
including  the  respondent  jobbers,  and  others  similarly  engaged ;  and 

{c)  To  compel  the  Standard  Grocery  Co.  to  purchase  its  supplies 
from  and  through  some  of  the  respondent  jobbers,  its  competitors,  at 
prices  higher  than  those  charged  to  such  competitors  and  others  simi- 
larly engaged. 

Par.  10.  Since  the  month  of  February,  1918,  in  order  to  accom- 
phsh  and  effectuate  the  purpose  and  object  of  tiieir  said  agreement, 
said  respondent  brokers  have-^ 

(a)  Kepresented  to  their  respective  principals  that  the  Standard 
Grocery  Co.  was  not  entitled  and  should  not  be  permitted  to 
purchase  its  manufactured  products  directly  and  upon  terms  and  at 
prices  offered  and  charged  to  the  competitors  of  the  Standard 
Grocery  Co.,  including  the  respondent  jobbers ; 

{h)  Represented  to  their  respective  principals  that  if  the  Stand- 
ard Grocery  Co.  was  permitted  to  purchase  its  supplies  directly 
from  manufacturers,  upon  terms  and  at  prices  offered  and  charged 
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to  competitors  of  the  Standard  Grocery  Co.,  including  the  respond- 
ent jobbers,  said  respondent  jobbers  would  discontinue  handling 
their  products; 

(c)  Made  representations  to  a  certain  manufacturer,  principal  of 
one  of  the  respondent  brokers,  that  said  respondent  jobbers  were  not 
placing  as  large  orders  for  its  products  as  theretofore  because  of  sales 
made  by  that  manufacturer  directly  to  tlxe  Standard  Grocery  Co. 

(d)  Since  the  month  of  February,  1918,  at  the  instigation  of  re- 
spondent jobbers,  refused  to  sell  to  the  Standard  Grocery  Co.  at  the 
prices  charged  to  its  competitors ;  have  refused  to  accept  orders  from 
said  company  unless  such  orders  were  billed  to  said  company  through 
one  of  the  respondent- jobbers,  its  competitors,  at  prices  higher  than 
those  charged  to  such  competitors  and  othetB  engaged  in  similar  busi- 
ness ;  and  have  at  divers  times  recommended  to  their  respective  princi- 
pals that  the  Standard  Grocery  Co.  should  not  be  permitted  to  pur- 
chase directly  from  said  principals  upon  the  terms  and  at  the  prices 
offered  and  charged  to  its  competitors,  including  respondent  jobbers, 
and  others  engaged  in  similar  business. 

(e)  Some  of  the  respondent  brokers  have  since  the  numth  of  Feb- 
ruary, 1918,  insisted  that  the  Standard  Grocery  Co.  should  purchase 
the  commodities  dealt  in  by  them  respectively  through  the  respond* 
ent  jobbers,  who  are  competitors  of  the  Standard  Ghx)cery  Co.,  and 
who  rendered  no  service  in  connection  with  the  distribution  or  han* 
dling  of  the  commodities  so  sold  to  the  Standard  Grocery  Co.,  but 
merely  rendered  to  the  Standard  Grocery  Co.  bills  for  such  commodi- 
ties  at  prices  higher  than  those  charged  to  such  respondent  jobbers 
and  others  engaged  in  similar  business. 

(/)  During  the  period  of  July,  1918,  to  April,  1919,  the  respond- 
ents Daniel  T.  White  and  John  H.  Grant,  doing  busineas  under  the 
name  of  White-Grant  Co.,  sent  divers  letters  to  their  principals,  the 
Quaker  Oats  Co.,  in  which,  among  other  things,  it  was  stated  that : 

We  advised  you  that  Jobbers  dt  El  Paso  had  taken  up  this  matter  [sales  to 
Standard  Grocery.  Oo.].  *  *  *  At  the  preset  time  we  are  unable  to  book 
our  jobbers  up  for  further  business,  and  we  don't  know  how  long  this  condition 
wUl  last,  but  for  the  present  we  know  that  the  Jobbers  here  are  not  going  to 
take  the  same  interest  in  Quaker  Oats  that  they  have  In  the  past.  *  *  *  If 
we  could  assure  the  Jobbing  trade  h^re  of  distribution  of  goods  throu^  them, 
we  feel  that  we  could  get  practically  all  of  theni  to  get  In  line  with  ns.  but 
with  sdling  the  Standard  people,  the  question  is  whether  we  get  any  «unK>it 
from  the  Jobbers  other  than  that  which  they  necessarily  have  to  give^ 

Dick  Co.,  as  you  know,  canceled  their  order  on  account  of  your  ailing  the 
Standard  Grocery  Co.,  and  we  are  having  the  dickens  of  a  time  with  the  other 
two  here ;  likewise  it  is  Impossible  Just  at  this  time  to  get  others  to  come  in  line. 

We  must  say  to  you  with  complete  knowledgie  that  if  the'  ^Standard  Grocery 
Co.  business  had  not  come  up,  we  would  have  shown  an  increase  of  60  to  75 
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per  cent.  Bray  &  Co.  would  have  had  at  least  4  or  5  cars  booked  with  na,  and 
we  would  have  had  practically  every  jobber  in  El  Paso  with  us. 

The  jobbers  here  are,  we  might  say,  entirely  out  of  your  goods— that  is  to 
say.  Bray  probably  has  10  or  18  cases  of  Quaker  Oats  (nothing  else)  and 
I^stDsky  probably  a  couple  hundred  cases  of  Quaker  Oats  and  nothing  else,  and 
we  are  at  a  deadlock  with  the  Jobbers,  as  they  do  not  want  to  place  orders  upon 
Quaker  Oats  under  present  existing  conditions. 

El  Paso,  unfortunately,  is  not  a  large  enough  market  to  work  the  game  like  it 
Is  at  present  We  have  talked  the  matter  over  very  fully  with  the  two  parties 
most  interested  in  Quaker  Oats,  namely,  Lesinsky  and  Bray,  and  there  is  no 
question  but  what  they  want  to  place  orders  on  the  line,  but  we  can  not  get  them 
to  come  through  at  this  time  as  they  are  waiting  for  a  final  decision  from  yon. 
Lesinsky  or  Bray  would  be  willing  to  handle  Standard  Qrocery  business  on  a 
?ery  dose  margin. 

The  two  Jobbers  above  mentioned  have  been  holding  off  buying  some  other 
lines  of  «oods,  hoping  that  an  adjustment  would  be  made  so  that  they  could 
come  back  in  the  Quaker  Oats  fold,  and  if  we  do  not  get  the  matter  straightened 
out  before  loni^  the  outlook  for  the  Quaker  line  is  not  very  good  here. 

{g)  In  the  month  of  November,  1918,  representatives  of  the  re- 
spondent brokers  W.  H.  Constable  Co.  (Inc.)  and  White-Grant  Co. 
proceeded  from  El  Paso,  Tex.,  to  San  Francisco,  Calif.,  and  there  inter- 
viewed officers  of  the  California  Packing  Corporation  regarding  sales 
through  its  £1  Paso  representatives,  John  H.  McMahon  &  Co.,  one  of 
the  respondent  brokers,  to  the  Standard  Ch*ocery  Co.,  and  sought  the 
diBcontintiance  of  such  sales. 

(A)  Thereafter  and  on  or  about  December  12,  1918,  said  White- 
Grant  Co.  sent  a  letter  to  its  principal,  the  Quaker  Oats  Co.,  in 
which,  among  other  things,  it  said : 

We  would  like  for  you  to  make  a  comparison  of  your  records  on  El  Paso 
business  tor  the  last  four  months  of  1917  and  1918,  which  we  believe  will  get 
you  some  evidence  that  will  be  convincing.  We  are  absolutely  getting  no  sup- 
port from  the  jobbers  here  and  they  have  agreed  among  themselves  to  withhold 
any  sui^ort  as.loi^  as  present  conditions  continue. 

With  the  elimination  of  this  disturbing  element  we  can  get  the  full  coopera- 
ticm,  we  believe,  of  practically  every  jobber  in  Bl  Paso,  which  would  mean  we 
Should  seU  from  15  to  20  cars  of  goods  per  year,  probably  more. 

The  California -Packing  O)rporation  has  been  selling  these  people  for  the  past 
two  years,  but  did  not  understand  the  condition  here  and  they  have  ad- 
vised us  that  the  Standard  Grocery  Go.  will  be  advised  between  now  and  Janu- 
ary 1  that  they  can  not  buy  direct  from  them.  This  is  only  one  of  the  concerns 
that  are  withdrawing  direct  business  with  the  Standard  Grocery  CJo. 

You  wrote  us  some  time  ago  relative  to  com  flakes.  At  present  it  is  abso- 
lutely ImpoflBible  for  us  to  interest  anyone  here  on  this  item,  but  if  we  can 
assure  our  frten^  and  jobbers  here  of  your  co<q[>eration  we  can  do  some  corn- 
flake husinesB,.  probably  more  than  you  have  done  with  the  Standard  Grocery 
Co. 

(i)  The  respondent,  W.  H.  Constable  (Inc.),  through  its  manager, 
sent  a  telegram  to  the  United  States  Food  Administrator  at  San 
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Francisco  on  April  9,  1919,  in  response  to  an  inquiry  concerning  an 
order  for  sugar  given  by  the  Standard  Grocery  Co.  to  an  Albu- 
querque (N.  Mex.)  brokerage  house,  in  which,  among  other  things, 
it  said : 

My  firm  would  not  think  of  seUlng  the  Standard  Grocery  Go.  direct,  and 
although  they  are  large  distributors  we  do  not  consider  it  advisable  for  yon  to 
sell  them. 

(j)  The  respondent,  Sims,  Robert  &  Co.  (Ins.),  legal  successor  to 
the  George  H.  Griggs  Co.,  sent  the  following  telegram  on  May  6. 
1918,  to  its  principal,  the  Southern  Cotton  Oil  Trading  Co. :  . 

Have  thoroughly  covered  situation  to-day  with  Jobbers.  Have  about  1,200 
cases  old  style  Snowdrift  To  move  it,  is  imperative  that  Standard  Grocery 
here  and  at  Deming  be  cut  off  immediately.  Jobbers  demand  this  action  for 
their  support  Bitter  fight  being  waged  on  manufacturers  now  selling  Standard 
who  surely  are  not  entitled  to  buy  direct  They  will  hardly  get  Crustene.  Didk 
&  Oo.  rather  controls  thla  •  •  •  Wire  quick  authority  cut  off  Standard  so « 
we  can  advise  Jobbers  it  has  been  done.    ♦    •    ♦ 

Par.  11.  The  agreement  and  conspiracy  of  the  respondent  brokers 
hereinabove  set  forth  was  made  with  the  purpose  and  intent  and  had 
the  effect  of — 

(a)  Suppressing  and  preventing  competition  in  commerce  between 
the  Standard  Grocery  Co.  and  the  respondent  jobbers  and  othan 
engaged  in  similar  business; 

(b)  Causing  numerous  manufacturers  of  products  dealt  in  by 
the  Standard  Grocery  Co.  who  sold  and  shipped  directly  to  said 
company,  as  hereinabove  set  forth,  to  refuse  to  sell  said  company 
on  the  terms  and  at  the  prices  theretofore  extended  to  it,  or  at  all ; 

(c)  Compelling  Standard  Grocery  Co.  on  numerous  occasions  sub- 
sequoQt  to  the  month  of  February,  1918,  to  purchase  from  its  com- 
petitors, the  respondent  jobbers,  large  quantities  of  the  products 
dealt  in  by  it  in  the  course  of  its  business  and  to  pay  therefor  higher 
prices  than  those  regularly  charged  by  manufacturers  to  its  said 
competitors ; 

(d)  Causing  Standard  Grocery  Co.  to  lose  to  its  competitors,  the 
respond^it  jobbers,  a  large  volume  of  business  with  a  resulting 
financial  loss  to  it. 

Par.  12.  The  decisions  and  actions  of  the  respondent  brokers  with 
respect  to  the  Standard  Grocery  Co.  and  their  refusal  to  seU  said 
company  at  the  prices  r^ularly  charged  to  its  competitors  have  been 
influenced  by  the  loss  of  patronage  or  the  fear  of  loss  of  patronage, 
and  because  of  the  influence,  coercion,  and  constraint  of  said  respond- 
ent jobbers. 
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The  ads,  agreements,  understandings,  policies,  and  practices  of 
the  respondent  jobbers  and  the  respondent  brokers,  and  each  and 
&1I  of  them,  are  unfair  methods  of  competition  in  interstate  commerce 
and  constitute  a  violation  of  the  act  of  Congress  approved  September 
26, 1914,  entitled'  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes^" 

OBD8R  TO  OBASS  AND  DS8I8T. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answers  of  the 
respective  respondents,  the  testimony  and  evidence,  and  the  argument 
of  counsel,  and  the  Commission  having  made  its  findings  as  to  the 
facts  with  its  conclusions  that  the  respondents  have  violated  the  pro- 
visions of  the  act  of  Congress,  approved  September  26, 1914,  entitled, 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes," 

Pabagbaph  1.  It  iSy  therefore^  now  ordered^  That  the  respondents, 
F.  S,  Ainsa  Co.  (Inc.) ;  M.  Ainsa  &  Sons  (Inc.) ;  American  Grocery 
Co.  (Inc.);  Bray  &  Co.  (Inc.);  The  James  A.  Dick  Co.;  the  H. 
Lesinsky  Co.;  Trueba-Zozaya-Seggerman  (Inc.);  Western  Grocery 
Co.  (Inc.)  ;  Dan  T.  White  and  John  H.  Grant,  doing  business  under 
the  name  of  White-Grant  Co. ;  J.  W.  Lorentzen,  doing  business  under 
the  name  of  J.  W.  Lorentzen  &  Co. :  H.  W.  Taylor  and  H.  C.  Smith, 
doing  business  under  the  name  of  Taylor  &  Smith;  John  H.  Mc- 
Mahon,  doing  business  under  the  name  of  John  McMahon  &  Co.; 
W.  T.  Bush;  W.  H.  Constable  Co.  (Inc.) ;  and  Sims,  Robert  &  Co, 
(Inc.),  legal  successor  to  the  George  H.  Griggs  Co.,  and  each  of  them 
and  their  officers  and  agents,  forever  cease  and  desist  from  directly 
or  indirectly — 

(a)  CSombining  and  conspiring  among  themselves  to  induce,  coerce, 
and  compel  manufacturers,  or  manufacturers'  agents  to  refuse  to 
sell  to  the  Standard  Grocery  Co.,  or  to  refuse  to  sell  to  said  Standard 
Grocery  Co.  upon  the  terms  and  at  the  prices  offered  at  and  charged 
to  competitors  of  said  company,  or  to  refuse  to  sell  to  others  engaged 
in  similar  business ; 

(h)  Carrying  on  between  and  among  themselves  or  with  others 
eommonications  having  the  purpose,  tendency,  or  effect  of  inducing, 
coercing,  or  compelling  manufacturers  and  manufacturers'  agents  to 
refuse  to  deal  with  or  sell  to  the  Standard  Grocery  Co.  or  others 
€Qgaged  in  similar  business,  upon  terms  agreed  upon  between  such 
oanufacturers,  or  their  agents,  and  said  company,  and  others; 
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(c)  Combining  and  conspiring  among  themselves j  or  with  others, 
or  using  any  scheme  or  device  whatsoever,  to  hinder,  obstruct,  and 
prevent  the  Standard  Grocery  Co.  or  others  engaged  in  similar  busi- 
ness, from  freely  purchasing  and  obtaining  in  interstate  commerce 
the  commodities  and  products  usually  handled  by  it  in  the  course 
of  its  business,  or  from  freely  competing  in  interstate  copameroe  with 
the  respondents,  F.  S.  Ainsa  Co.  (Inc.),  M.  Ainsa  &  Sons.  (Inc.), 
Bray  &  Co.  (Inc.),  the  James  A.  Dick  Co.,  the  H.  Lesinsky  Co., 
American  Grocery  Co.  (Inc.),  Trueba-Zosaya-Seggerman  (Inc.), 
and  Western  Grocery  Co.  (Inc.),  or  others  engaged  in  similar 
business; 

(d)  Hindering,  obstructing,  or  preventing  any  manufacturer  or 
manufacturer's  agent  from  selling  and  shipping  in  interstate  com- 
merce to  the  Standard  Grocery  Co.  or  others  engaged  in  similar 
business ; 

{e)  Combining  or  conspiring  together,  or  with  others,  or  using 
any  scheme  or  device  whatsoever,  to  hinder,  obstruct,  or  prevent 
manufacturers,  or  their  agents,  from  dealing  with  the  Standard 
Grocery  Co.  or  others  engaged  in  similar  business^  upon  any  terms 
agreed  upon  by  such  manufacturers,  or  their  agents,  and  said  com- 
pany and  others ; 

(/)  Combinmg  or  conspiring  among  themselves,  or  with  others, 
to  compel,  or  attempt  to  compel,  the  Standard  Grocery  Co.  or  others, 
engaged  in  similar  business,  to  purchase  the  products  and  commod-. 
ities  required  for  its  business  from  or  through  any  competitor  of  said 
company,  or  others  sunilarly  engaged. 

Pak.  2.  It  is  further  ordered^  That  the  respondents,  F.  S.  Ainsa 
Co.  (Inc.),  M.  Ainsa  &  Sons  (Inc.),  American  Grocery  Co.  (Inc.), 
Bray  &  Co.  (Inc.),  the  James  A.  Dick  Co.,  the  H.  Lesinsky  Co., 
Trueba-Zozaya-Seggerman  (Inc.),  and  Western  Grocery  Co.  (Inc.), 
and  their  officers  and  agents,  forever  cease  and  desist  from — 

(a)  Combining  and  conspiring  among  themselves,  or  with  others, 
to  boycott,  or  to  threaten  to  boycott,  or  to  threaten  with  loss  of  cus- 
tom or  patronage,  any  manufacturer  engaged  in  interstate  commerce, 
or  the  agent  or  representative  of  such  manufacturer,  for  selling  or 
agreeing  to  sell  to  the  Standard  Grocery  Co.,  or  others  engaged  in 
similar  business,  at  prices  regularly  charged  competitors  of  said  com- 
pany or  others  engaged  in  simikr  business. 

Par.  3.  It  is  further  ordered^  That  the  respondents,  Dan  T.  White 
and  John  H.  Grant,  doing  business  under  the  name  of  White-Grant 
Co. ;  J.  W.  Lorentzen,  doing  business  under  the  name  of  J.  W.  Lor- 
entzen  &  Co. ;  H.  W.  Taylor  and  H.  C.  Smith,  doing  business^  under 
the  name  of  Taylor  &  Smith ;  John  H.  McMahon,  doing  business  on- 
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der  the  name  of  John  McMahon  &  Co. ;  W.  T.  Bush ;  Sims,  Robert 
ft  Co.  (Inc.),  legal  successor  to  the  George  H.  Griggs  Co.;  and 
W.  H.  Constable  Co.  (Inc.),  and  their  officers  and  agents,  forever 
cease  and  desist  from — 

(a)  Combining  and  conspiring  among  themselves  or  with  the 
other  respondents  herein,  or  with  others,  to  hinder,  obstruct,  or  pre- 
vent the  Standard  Grocery  Co.  or  others  engaged  in  similar  business, 
from  freely  purchasing  and  obtaining  in  interstate  commerce  the 
products  and  commodities  dealt  in  by  it  in  the  course  of  its  business, 
or  to  induce,  coerce,  or  compel  manufacturers,  producers,  or  dealers 
engaged  in  interstate  conmierce  to  refuse  to  sell  to  said  Standard 
Grocery  Co.  or  others  engaged  in  similar  business. 
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FEDERAL  TRADE  COMMISSION. 
THE  AEOLIAN  COMPANY. 

OOHFLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SBOEXON  5  OF 

AN  ACT  OF  CONGRESS  APFROVED  SEFTEKBER  2d,  1914. 

Docket  268— November  23, 1920. 

Stixabus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  organs,  player 
pianos,  music  rolls,  phonographs,  records,  and  other  accessories, 

(a)  Fixed  prices  at  which  its  products  should  be  resold,  making  written  agree- 
ments with  dealers  handling  its  phonographs  and  records,  and  furnishing 
dealers  handling  its  player  pianos  with  rules  goyeming  their  resale  at  prices 
fixed  by  it  from  time  to  time ; 

(5)  Made  it  a  condition  of  such  written  agreements  that  if  the  dealer  should 
handle  competing  commodities,  then  such  dealer  would  advertise  and  sell  its 
phonographs  and  any  parts  and  accessories  thereof,  and  records  "as  its 
best  and  unqualified  leader  "  : 

Hold,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe,  from  a 
preliminary  investigation  made  by  it,  that  The  Aeolian  Co.,  herein- 
after referred  to  as  respondent,  has  been,  and  is,  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled, 
^  An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  and  it  appearing  that  a  proceed- 
ing by  it  in  respect  thereof  would  be  to  the  interest  of  the  public, 
issues  this  complaint  stating  its  charges  in  that  respect,  on  information 
and  belief,  as  follows: 

Paragraph  1.  That  the  respondent.  The  Aeolian  Co.,  is  now,  and 
was  at  all  times  hereinafter  mentioned,  a  corporation  organized, 
existing,  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  having  its  principal  office  and  place  of  business 
located  in  the  city  and  ^tate  of  New  York  and  for  more  than  two 
years  last  past  engaged  in  the  business  of  manufacturing  and  selling 
pipe  organs  and  perforated  music  rolls,  musical  instruments  of  the 
phonograph  type,  known  as  "  Aeolian-Vocalion,"  and  parts  and  acces- 
sories thereto  and  phonograph  records,  throughout  the  various  States 
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ot  the  United  States,  the  Tenitories  thereof,  and  the  District  of 
Columbia,  in  direct  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged. 

Pab.  2.  That  in  the  course  of  its  said  business  the  respondent,  The 
Aeolian  t^o.,  has  adopted  and  maintains  a  system  of  fixing  prices  at 

which  its  product  shall  be  resold  by  dealers,  with  the  effect  of  secur- 
ing the  trade  of  dealers,  and  of  erJisting  their  active  cooperation  in 
enlarging  the  sale  of  its  price-maintained  product,  to  the  prejudice 
of  competitors  who  do  not  fix  and  require  the  maintenance  of  resale 
prices  of  their  product,  and  with  the  effect  of  eliminating  compe- 
tition in  price  among  dealers  in  this  product,  and  thereby  depriving 
dealers  of  their  right  to  sell  such  product  at  such  prices  as  they  may 
deem  adequate  and  warranted  by  their  selling  efficiency;  and  that 
for  the  purpose  of  maintaining  said  standard  resale  price  and  of  in- 
ducing and  compelling  its  customers  to  maintain  and  keep  such 
standard  prices*  respondent  has  for  more  than  two  years  last  past 
refused,  and  is  still  refusing,  to  sell  its  product  to  customers  or 
dealers  who  will  not  agree  to  maintain  such  specified  standard  resale 
prices  or  who  do  not  sell  such  product  at  the  specified  standard  sell- 
ing  prices  so  fixed  and  determined  by  the  respondent  as  aforesaid. 

Pas.  3.  That  said  respondent  has  inaugurated  and  maintains  a 
system  of  requiring  dealers  who  purchase  from  respondent  for  resale 
musical  instruments  of  the  phonograph  type  and  parts  and  acces- 
sories thereto,  and  phonograph  records,  to  agree  that  if  such  dealers 
handle,  deal  in,  or  sell  any  other  type  or  make  of  phonograph  instru- 
ments, phonograph  records,  or  talking  machines,  or  parts  or  acces- 
sories thereto,  than  those  so  purchased  from  respondent,  then  such 
dealers  will  directly  and  indirectly  advertise,  market,  promote,  and 
sell  the  instrument,  parts,  and  accessories  so  purchased  from  re- 
spondent as  the  best  and  unqualified  leaders  of  any  and  all  goods  of 
the  phono|n'&ph  type. 

Par.  4.  That  said  respondent  has  refused  to  sell  Aeolian  pipe- 
organ  mnsic  rolls  manufactured  by  it  except  to  purchasers  of  pipe 
organs  manufactured  by  respondent,  and  has  prohibited  dealers  who 
sell  Aeolian  instruments,  parts,  and  accessories  from  selling  such 
rolls  to  any  one  other  than  the  purchaser  of  an  Aeolian  pipe  organ 
for  use  on  such  organ,  although  it  is  possible  and  practicable  to  use 
such  rolls  on  pipe  organs  other  than  those  manufactured  and  sold 
by  respondent. 
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REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  OBDEB. 

The  Federal  Trade  Commission  having  served  its  complaint  herein 
wherein  it  alleged  that  it  had  reason  to  believe  that  the  above-named 
respondent,  The  Aeolian  Co.,  has  been  and  now  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,'^  and  that  a  pro- 
ceeding by  it  in  respect  of  such  alleged  violations  would  be  to  the 
interest  of  the  public,  and  fully  stating  its  charges  in  that  respect, 
and  the  respondent  having  entered  its  appearance  by  George  D. 
Beattys,  Esq.,  its  attorney,  and  having  duly  filed  its  answer  admit- 
ting certain  allegations  of  the  complaint  and  denying  certain  others, 
and  the  attorneys  for  both  parties  having  signed  and  filed  an  agreed 
statement  of  facts  wherein  and  whereby  it  was  stipulated  and  agreed 
that  said  statement  of  facts  should  be  taken  and  considered  by  the 
Commission  in  lieu  of  testimony,  and  with  the  same  force  and  effect 
as  if  testified  to  upon  a  hearing  regularly  had  in  this  proceeding, 
and  that  the  Commission  should  forthwith  proceed  upon  said  state- 
ment of  facts  to  make  and  enter  its  report  and  findings  as  to  the  facts, 
its  conclusions,  and  its  order  disposing  of  this  proceeding;  the  Com- 
mission having  duly  considered  the  record  and  being  fully  advised 
in  the  premises  now  makes  this  report  and  findings  as  to  the  facts 
and  its  conclusions,  as  follows: 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent.  The  Aeolian  Co.,  is  now  and 
was  at  all  the  times  hereinafter  mentioned,  a  corporation  organized, 
existing,  and  doing  business  imder  and  by  virtue  of  the  laws  of  the 
State  of  Connecticut,  and  having  its  principal  office  and  place  of 
business  located  in  the  city  and  State  of  New  York,  and  for  more  than 
three  years  last  past  has  been  and  still  is  engaged  in  the  business  of 
manufacturing,  selling,  and  shipping  player  pianos,  pipe  organs, 
and  perforated  music  rolls,  phonographs  known  as  ^' Aeolian- Voca- 
lions,'^  parts  thereof  and  accessories  thereto,  and  phonograph  records 
throughout  the  various  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia,  in  direct  competition  with  other  indi- 
viduals, firms,  and  corporations  similarly  engaged. 

Par.  2.  That  within  a  period  of  more  than  three  years  last  past 
respondent  made  a  practice  in  its  said  business  in  the  course  of  inter- 
state commerce,  as  aforesaid,  of  fixing  and  establishing  certain  speci- 
fied standard  prices  at  which  its  various  products  enumerated  above 
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should  be  resold  by  dealers  generally  throughout  the  United  States 
who  purchased  the  same  from  respondent. 

Pab.  3.  Thai  m  the  case  of  dealers  handling  respondent's  phono- 
graphs and  phonograph  records  a  regular  printed  form  of  agreement, 
designated  as  Aeolian* Vocation  Dealer's  Agreement,  was  generally 
executed  by  and  between  respondent  and  each  of  the  dealers  desig- 
nated as  respondent's  agents  in  rarious  localities  throughout  the 
United  States,  For  a  number  of  years  these  agreements  were  in  force 
between  respondent  and  most  of  the  dealers  handling  phonographs 
and  phonograph  records  manufactured  and  sold  by  respondent. 

Pab.  4.  That  these  dealers'  agreements  contained  the  following  pro- 
visions relating  to  the  resale  prices  to  be  observed  by  such  dealers 
m  the  sale  of  phonographs,  parts,  and  accessories,  and  phonograph 
records  purchased  by  them  from  the  respondent : 

In  consideration  of  the  Umited  number  of  and  restricted  class  of  said  first 
party's  [respondent's]  representatives  and  of  their  careful  selection  by  said 
lirst  party  with  a  view  of  securing  high-class  trade,  said  second  party  [dealer] 
shaU  sell  said  Aeolian- Vocalion  instruments  and  all  parts  and  accessories  and 
Aeolian-VocaUon  records  at  retail  only,  and  for  the  prices  fixed  from  time  to 
time  by  said  first  party  and  set  forth  on  the  accompanying  schedule  of  prices 
and  on  such  schedules  as  may  be  issued  from  time  to  time.  *  *  •  Said 
second  party  further  expressly  agrees  that  he  will  not  in  any  event  during  the 
cfrntlnnance  of  this  agreement  sell  records  at  second-hand  or  reduced  prices 
or  at  any  prices  less  than  those  fixed  by  said  first  party  from  time  to  time. 

Pah.  5.  That  from  time  to  time  respondent  furnished  to  all  of  the 
dealers  handling  said  phonographs  and  phonograph  records  retail 
price  lists,  in  accordance  with  which  the  said  dealers  agreed  to  and 
did  resell  said  goods  to  the  public,  and  said  resale  prices  were  almost 
uniTersally  observed  and  adhered  to  by  the  dealers  handling  said 
phonograpte  and  records  throughout  the  United  States. 

Pab.  6.  That  except  in  a  few  instances  written  contracts  were  not 
entered  into  between  respondent  and  dealers  handling  the  player 
pianos  manufactured  by  respondent,  but,  within  the  period  afore- 
said, respondent  made  a  practice  in  the  course  of  interstate  commerce 
of  supplying  such  dealers  with  a  set  of  rules  governing  the  resale 
of  such  player  pianos  and  including  provisions  for  the  adherence  by 
sach  dealers  to  resale  prices  fixed  and  established  from  time  to  time 
by  respondent 

Par.  7.  That  in  all  of  said  dealers^  agreements  above  mentioned 
it  was  provided  that  the  same  could  be  terminated  at  any  time  by 
either  paity  by  giving  written  notice  to  the  other,  and  respondent 
avers  that  in  or  about  the  month  of  June,  1918,  all  of  its  then  out- 
standing dealers'  agreement  were  terminated  and  canceled  by  it  and 
new  agreemeAte  iiaiued  and  substituted  therefor  from  which  said 
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provisions  providing  for  the  maintenance  of  resale  prices  by  said 
dealers  respectively  were  eliminated,  and  that  no  written  agreements 
containing  the  same  or  similar  provisions  have  since  been  entered 
into  by  respondent. 

Par.  8.  That  all  of  said  dealers'  agreements  heretofore  entered 
into  between  respondent  and  dealers  handling  its  phonographs  and 
phonograph  records  contained,  and  the  agreements  substituted  for 
those  previously  in  force,  as  well  as  new  agreements  entered  into 
since  June,  1918,  and  now  in  force,  still  contain  the  following  pro- 
visions : 

Said  second  party  [dealer]  agrees  that  if  it  handles,  deals  in,  or  seHs  any 
other  type  or  make  of  phonograph  instruments,  phonograph  records,  or  talking 
machines  than  those  of  said  first  party's  [respondent]  make  hereinbefore  re- 
ferred to,  or  parts  and  accessories  of  the  same,  it  and  its  representatives  will, 
directly  and  indirectly  adyertise,  market  promote,  and  sell  said  Aeolian- 
VocaUon  instruments  of  said  first  party,  and  any  parts  and  accessories  thereof, 
and  records,  as  its  best  and  unqualified  leader  of  any  and  all  goods  of  the 
phonograph  type. 

CONCLUSIONS. 

That  the  practices  set  forth  in  the  foregoing  findings  as  to  the 
facts  constitute,  under  the  circumstances  therein  set  forth,  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled ''An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes." 

ORDBR  TO  CEASE  AND  DESIST. 

The  Federal  Trade  Commission  having  served  its  complaint  herein, 
wherein  it  alleged  that  it  had  reason  to  believe  that  tiie  above-named 
respondent,  The  Aeolian  Co.,  has  been  and  now  is  using  unfair  meth* 
ods  of  competition  in  interstate  commerce  in  violation  of  the  pro- 
visions of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ''An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  that  a 
proceeding  by  it  in  respect  of  such  alleged  violations  would  be  to 
the  interest  of  the  public,  and  fully  stating  its  charges  in  that  respect, 
and  the  respondent  having  entered  its  appearance  by  Qeorge  B. 
Beattys,  Esq.,  its  attorney,  and  having  duly  filed  its  answer  admitting 
certain  allegations  of  the  complaint  and  denying  certain  others,  and 
the  attorneys  for  both  parties  having  signed  and  filed  an  agreed 
statement  of  facts  wherein  and  whereby  it  was  stipulated  and  agreed 
that  said  statement  of  facts  should  be  taken  and  co&sidered  by  the 
Commission  in  lieu  of  testimony,  and  with  the  same  levee  and  effect 
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as  if  testified  to  upon  a  hearing  regularly  had  in  this  proceeding, 
and  that  the  Commission  should  forthwith  proceed  upon  said  state- 
ment of  facts  to  make  and  enter  its  report  and  findings  as  to  the 
facts,  its  conclusions,  and  its  order  disposing  of  this  proceeding;  and 
the  Commission,  on  the  date  hereof,  having  made  and  filed  its  report 
containing  these  findings  as  to  the  facts  and  its  conclusions  that  the 
respondent  has  violated  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  ''An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,^' 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof: 
Now,  therefore, 

It  is  ordered^  That  the  respondent,  The  Aeolian  Co.,  its  officers, 
directors,  and  agents  cease  and  desist  from : 

(1)  Kequiring  purchasers  of  respondent's  player  pianos,  phono- 
graphs, parts  and  accessories  thereof,  and  phonograph  records  to 
enter  into  any  contracts  or  agreements  to  resell  said  articles,  or  any 
of  them,  at  prices  fixed  or  established,  or  to  be  fixed  or  established,  by 
respondent ; 

(2)  Issuing  rules  or  directions  requiring  dealers  to  adhere  to  re- 
sale prices  fixed  or  established  by  respondent ; 

(3)  Entering  into  any  contracts  or  enforcing  any  contracts  pre- 
viously entered  into  whereby  dealers  in  respondent's  phonographs 
and  records  are  or  have  been  required  to  advertise  and  sell  the  same 
as  such  dealers'  best  and  unqualified  leader  of  any  and  all  goods  of 
the  phonograph  type. 

And  it  is  further  ordered^  That  the  charges  contained  in  paragraph 
4  of  the  complaint  herein  be  and  the  same  hereby  are  dismissed,  with- 
out prejudice. 

And  it  is  further  ordered^  That  said  respondent.  The  Aeolian  Co., 
shall  within  60  days  from  date  of  service  of  this  order  file  with  the 
Commission  a  report  setting  forth  in  detail  the  manner  and  form 
in  which  it  has  complied  with  the  order  of  the  Commission  herein 
set  forth. 

74636*— 22 ^ 
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FEDERAL  TRADE  COMMISSION 

V. 

A.  E.  LIND,  DOING  BUSINESS  UNDER  THE  ASSUMED 
NAME  AND  STYLE  OF  UNITED  STATES  SALVAGE  CO. 

COMPLAINT  IN  THE  MATTER  OP  THE  ALLEGED  VIOLATION  OP  SECTION  6 
OP  AN  ACT  OP  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  593— November  29,  1920l 

Syllabus. 

Where  an  indlyidual  dealing  in  paints, 

(a) Under  the  name  of  "United  States  Salvage  Ck>/'  falsely  and  deceptively 
advertised  his  paints  as  "Army  and  Navy  Brand,"  "Army  and  Navy  paints, 
100%  pure    •    *    *;  the  Government  wants  you  to  paint";  and 

(b)  Under  the  name  of  "Army  and  Navy  Paint  Ck>.'*  falsely  and  deceptively 
advertised  his  paints  as  "Our  brand  of  Army  and  Navy  paint " ; 

With  a  tendency  to  deceive  and  mislead  the  public  into  the  belief  that  the 
paints  so  offered  had  been  made  for  the  Grovemment  according  to  its  speci- 
fications and  purchased  by  him  as  surplus  stock : 

Heldf  That  such  false  and  misleading  advertising,  under  the  circumstances  set  • 
forth,  constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  beliere  from  a 
preliminary  investigation  made  by  it  that  A.  E.  Lind,  doing  busi- 
ness under  the  assumed  name  and  style  of  United  States  Salvage  Co., 
hereinafter  referred  to  as  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  6  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,''  and  it  ap- 
pearing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public,  issues  this  complaint,  stating  its  charges  in 
that  respect,  on  information  and  belief,  as  follows : 

Paragraph  1.  That  the  respondent,  A.  E.  Lind,  under  the  assumed 
name  and  style  of  United  States  Salvage  Co.,  is  now  and  for  more 
than  one  year  last  past  has  been  engaged  in  the  business  of  buying 
and  selling  paints,  varnishes,  roofing  cement,  and  kindred  products 
throughout  the  several  States  and  Territories  of  the  United  States, 
with  his  principal  office  and  place  of  business  in  the  city  of  Cleve- 
land,  State  of  Ohio,  and  during  all  times  herein  mentioned  has  been 
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and  is  in  direct  comprtiti<m  with  other  persons,  firms,  copartnerships, 
and  corporations,  similarly  engaged. 

Pab.  2.  That  during  the  year  1919  the  respondent  selected  the 
name  ^United  States  Salvage  Co."  as  one  under  which  to  transact 
his  said  business,  and  that  he  has  ever  since  conducted  his  said  busi- 
ness under  said  assumed  name  of  "'  United  States  Salvage  Co." ;  that 
in  carrying  on  his  said  business  the  respondent,  under  said  assumed 
name  and  style  of  United  States  Salvage  Co.,  has  caused  to  be  in- 
serted in  various  newspapers,  magazines,  pamphlets,  and  periodicals 
published  and  circulated  in  and  among  the  several  States  and  Terri- 
tories of  the  United  States  and  the  District  of  Columbia  the  follow- 
ing advertisement,  to  wit : 

Sale  of  AKMY  AND  NAVY  PAINTS. 
$2  per  gallon. 
Suitable  for  house  painting. 
80  gaUona  allotted  to  each  person. 
2,000  gallons  battleahip  gray. 
1,500  gallons  camoaflage  green. 
600  gallons  camoaflage  yellow. 
800  gallons  brown. 
600  gallons  olive  drab. 
800  gallons  cream. 
400  gaUons  camouflage  bine, 
eoo  gaUons  aeroplane  yamlsh. 
760  gaUons  submarine  black. 
$1.60  per  gallon. 
1,200  gaHons  roofing  cement    Keeps  your  roof  from  leaking,  $1  per  gallon. 

The  above  paints  are  100  per  cent  pure  and  the  Gtoyernment  wants  you  to 

paint  and  now  is  your  chance.    This  sale  is  for  cash,  20  per  cent  to  accompany 

order,  balance  O.  O.  D.,  subject  to  prior  sale;  f.  o.  b.  Cleveland,  Ohio. 

UNITED  STATES  SALVAGE  GO. 

2887  Carnegie  Ave.,  Cleveland,  Ohio. 
fr-0-7t 

That  the  respondent  did  not  and  does  not  sell  or  have  for  sale  any 
paint,  yamish,  roofing  cement,  or  like  product  manufactured  for  the 
use  of  the  United  States  Government  or  sold  by  the  United  States 
Government  to  respondent  as  surplus  stock. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  A.  E.  Lind,  doing  business  under  the 
assumed  name  and  style  of  '^  United  States  Salvage  Co.,"  charging 
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him  with  the  use  of  unfair  methods  of  oompetiiioii  in  comymerce  in 
violation  of  the  provisions  of  said  act* 

The  respondent,  having  entered  his  appearance  in  person,  and  filed 
his  answer  herein,  a  hearing  was  had  before  Frank  B*  Lent,  an 
examiner  of  the  Federal  Trade  Commission,  theretofore  duly  ap- 
pointed, at  which  hearing  respondent  appeared  in  person,  and  by 
J.  B.  Waterworth,  Esq.,  his  attorney,  and  agreed  to  execute,  and  did 
execute  and  file  herein  an  agreed  statement  of  facts,  the  same  to  be 
in  lieu  of  testimony  and  to  be  taken  as  the  evidraice  in  this  cause. 

And  thereupon,  the  respondent,  having  by  such  agreed  statement 
of  facts  waived  all  argument  before  the  Comnission,  and  the*privi- 
lege  of  filing  a  written  brief  herein,  and  having  agreed  that  the 
Commission  should  forthwith  and  thereupon  enter  its  report  stating 
its  findings  as  to  the  facts  and  its  conclusion,  and  make  its  order 
disposing  of  this  proceeding,  and  the  Commission  having  duly  con- 
sidered the  record,  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  A,  E.  Lind,  the  above-named  respondent,  com- 
menced the  business  of  buying  and  selling  paints  in  the  city  of  Cleve- 
land, Ohio,  on  or  about  September,  1919.  On  or  about  the  said 
time  he  made  an  agreement  with  the  Postal  Paint  &  Color  Co.,  of 
said  city,  whereby  said  company  would  furnish  him  paints  as 
ordered  and  send  them  to  the  purchasers  in  various  parts  of  the 
United  States  for  him,  the  said  Lind.  The  said  Lind,  on  or  about 
the  same  time,  adopted  as  his  business  name  the  name  ^^  United  States 
Salvage  Co.,"  which  name  he  used  continuously  until  about  January^ 
1920. 

Par.  2.  Under  said  name,  "  United  States  Salvage  Co.,"  said  Lind 
caused  to  be  inserted  in  divers  newspapers  in  certain  of  the  States 
of  the  United  States,  and  particularly  in  the  States  of  Indiana, 
West  Virginia,  Ohio,  and  Virginia,  advertisements^  each  of  which 
was  in  words  and  figures  as  follows : 

Sale  of  ARMT  and  NAVY  PAINTS. 
f2  per  gaUon. 
Suitable  for  house  paintinsr. 
SO  gallons  allotted  to  each  person. 
2,000  gallons  battleship  grey. 
1,500  gallons  canaouflage  green. 
500  gallons  camouflage  yellow, 
SOO  gallons  brown. 
500  gallons'  olive  drab. 
800  gaUons  cream« 
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400  gallons  camoaflage  blae. 
600  gallons  aeroplane  yarnish. 
750  gallons  submarine  black. 
$1.!M  per  gallon. 
l^iOO  gallons  roofing  cement.    Keeps  your  roof  from  leaking;  $1.00  per  gallon. 

The  above  paints  are  100  per  cent  pure  and  the  Government  want  you  to 
I>aint,  and  now  is  your  chance.  This  sale  is  for  cash,  20  per  cent  to  accompany 
any  order,  balance  G.  O.  D.,  subject  to  prior  sale ;  T.  o.  b.  Glevelaad,  Ohio. 

UNITED  STATES  SALVAQB  GO., 

2887  Oamegie.Ave.,  GteveUmd,  Ohio. 

9-9-7t. 

Said  advertisements  were  placed  in  the  said  newspapers  at  the  in- 
stance of  the  said  respondent  on  or  about  the  month  of  September, 
1919.  Said  respondent  realized  shortly  after  the  advertisements 
appeared  that  the  same  were  misleading,  and  gave  orders  to  the 
newspapers  publishing  the  same  to  discontinue  such  publication. 
Nevertheless,  said  advertisements  appeared  in  said  newspapers  at 
least  once  in  every  instance  and  in  the  case  of  some  newspapers  sev- 
eral times. 

Par.  3.  Said  respondent  received  divers  orders  for  such  paint  in 
answer  to  the  said  advertisements  from  persons  residing  in  certain 
of  the  States  of  the  United  States,  and  particularly  in  the  States 
of  Indiana,  West  Virginia,  Virginia,  and  Ohio;  and  during  said 
period,  to  wit,  between  September,  1919,  and  January,  1920,  the  said 
Lind,  under  the  said  name  of  ^  United  States  Salvage  Co.,''  sold  and 
delivered  to  the  several  parties  aforesaid  in  the  said  several  States 
of  the  United  States  approximately  2,500  gallons  of  such  paint  so 
advertised,  all  of  said  paint  being  sold  to  the  said  purchasers  by 
reason  of  and  in  response  to  the  advertisements  aforesaid. 

Pab.  4.  Said  paint  so  advertised  and  sold  during  the  said  period  as 
aforesaid,  was  not  manufactured  by  the  respondent,  or  by  any  other 
person  or  parties,  for  the  tJnited  States  Government,  or  the  United 
States  Army  or  Navy ;  nor  was  such  paint  sold  by  the  United  States 
Government,  or  the  United  States  Army  or  Navy,  to  the  respondent, 
or  to  any  other  person  or  party,  as  surplus  Government  stock  or 
otherwise.  Said  advertisements  were  misleading  and  tended  to  de- 
ceive and  mislead  the  public  into  the  belief  that  the  paint  so  offered 
for  sale  was  surplus  Government  paint,  made  for  the  use  of  the 
United  States  Government  and  according  to  its  specifications,  duly 
purchased  from  the  United  States  Government  by  the  respondent, 
whereas  said  paint  had  never  been  manufactured  for  the  use  of  the 
United  States  Army  or  the  United  States  Navy. 

Par.  6.  Respondent  in  response  to  every  order  received  by  him  for 
such  paint  in  response  to  said  advertisements,  sent  to  the  prospective 
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purchaser  an  acknowledgment  blank,  which  contained  the  following 
heading: 

United  States  Saltagb  Co., 

28S7  Carnegie  Avenue,  Cleveland,  Ohio. 

DISTRIBUTORS  of  ARMY  PAINTS,  SHIPBUILDING  PAINTS,  NAVY 

PAINTS,  Cantonment  Roofing  Cement 

Said  blank  contains  the  following  notice: 

Deab  Sib  :  We  acknowledge  receipt  of  your  order  for  oar  brand  of  "Army  and 
Navy  "  paint,  and  before  shipping  same  beg  to  advise  that  our  advertisement  was 
not  explicit 

We  want  you  to  know  that  this  paint  is  only  put  up  in  barr^  half  barrela, 
and  wood  kits,  also  that  this  is  our  special  brand  sold  with  the  understanding 
that  you  have  10  days  for  examination  or  money  refunded  on  return  of  goods 
if  not  satisfactory. 

Please  sign  this  acknowledgment  and  return  and  your  goods  will  go  forward 
at  once. 

UNxncD  States  Salvage  Co^ 
t8S7  Carnegie  Avenue,  Cleveland,  Ohio, 

Town 

Stote 

Respondent  used  said  acknowledgment  blank  because  he  realized 
that  the  said  advertisements  were  misleading  and  improper,  and  sev- 
eral of  the  prospective  purchasers  returned  such  acknowledgment 
blanks  with  request  that  their  orders  be  canceled  and  their  money 
refunded,  and  respondent  did  refund  such  money  when  so  requested. 

Pab.  6.  Said  respondent  during  the  period  between  September, 
1919,  and  January,  1920,  sent  by  mail  to  divers  persons  in  several 
of  the  States  of  the  United  States  a  circular  containing  advertising 
matter  in  regard  to  the  paints  sold  by  respondent,  on  the  first  and 
outside  page  of  which  circular  appeared  in  large  letters  the  follow- 
ing words:  "Army  and  Navy  brand.  United  States  Salvage  Co., 
Cleveland,  Ohio.** 

Par.  7.  During  the  period  between  January,  1920,  and  April,  1920, 
said  Lind  sold  no  paint  under  any  name  whatsoever;  and  from  on 
or  about  April,  1920,  until  July  21,  1920,  said  Lind  was  engaged 
under  the  name  of  "Army  &  Navy  Paint  Co.,**  7525  Broadway, 
Cleveland,  Ohio,  in  the  sale  and  offering  for  sale  of  paints  to  divers 
persons  in  several  of  the  States  of  the  United  States.  Said  Lind 
caused  to  be  printed  in  divers  newspapers  in  several  of  the  States  of 
the  United  States  advertisements  for  the  purpose  of  furthering  the 
sale  of  such  paint,  in  which  advertisement  he  referred  to  such  paints 
as  "  Our  braiad  of  Army  and  Navy  paint."  The  use  of  such  business 
or  trade  name,  to  wit,  "  Army  &  Navy  Paint  Co.,**  and  the  advertise- 
ments of  the  paint  sold  by  respondent  under  such  name  as  "  Army 
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and  NaTj  paint  ^  was  misleading  and  tended  to  deceive  and  mislead 
the  public  into  the  belief  that  the  paint  sold  by  respondent  was  paint 
manufactured  for  the  use  of  the  United  States  Army  or  Navy,  or 
sold  by  the  United  States  Army  or  Navy  to  respondent  as  surplus 
Government  stock,  or  otherwise. 

Par.  8.  Respondent,  on  July  21,  1920,  after  the  service  upon 
him  of  the  complaint  issued  in^this  cause,  and  upon  the  day  set  for 
the  taking  of  testimony  therein,  waived  the  tnking  of  testimony  and 
offered  to  discontinue  the  use  of  the  aforesaid  name,  to  wit,  ^  United 
States  Salvage  Co.,**  and  the  aforesaid  name,  to  wit,  "  Army  &  Navy 
Paint  Co.,"  and  to  refrain  from  using  any  other  name  which  would 
indicate  or  suggest  to  the  public  that  respondent  was  connected  with 
the  United  States  Army  or  Navy,  or  was  selling  paints  manufactured 
for  the  use  of  the  United  States  Army  or  Navy,  or  sold  by  the 
United  States  Army  or  Navy  to  respondent  as  surplus  stock,  or 
otherwise. 

OONOLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26, 1914,  entitled,  ^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes.''  The  conduct  of  the  respondent  in  the  course 
of  his  business  affords  sufficient  ground  for  the  issue  of  an  order  to 
prevent  the  continuance  of  the  practice  found  to  be  unfair. 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, and  the  evidence  in  the  case,  the  same  being  contained  in  an 
agreed  statement  of  facts  duly  filed  herein,  and  the  Commission  hav- 
ing made  its  findings  as  to  the  facts  with  its  conclusions  that  the 
respondent  has  violated  the  provisions  of  the  act  of  Congress,  ap- 
proved Sept.  26,  1914,  entitled  "  An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes,'' 

It  is  now  arderedj  That  the  respondent,  A.  E.  Lind,  doing  business 
under  the  assumed  name  and  style  of  United  States  Salvage  Co.,  do 
cease  and  desist: 

(1)  From  using  as  a  business  or  trade  name  the  words  *^  United 
States  Salvage  Co.,"  or  the  words  "Army  &  Navy  Paint  Co.,"  in  con- 
nection with  the  sale  or  offering  for  sale  of  paints  not  manufactured 
for  the  use  of  the  United  States  Government,  or  sold  by  the  United 
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States  Govermnent  to  respondent,  or  any  other,  as  surplus  stock  or 
otherwise;  and 

(2)  From  advertising  under  and  by  means  of  the  aforesaid  busi- 
ness or  trade  names  the  sale  of  any  paints  not  manufactured  for  the 
use  of  the  United  States  Government  or  sold  by  the  United  States 
Government  to  respondent,  or  any  other,  as  surplus  stock  or  other- 
wise; and 

(3)  From  selling  or  offering  or  advertising  for  sale  under  the 
trade  name  "  United  States  Salvage  Co."  or  "Army  &  Navy  Paint 
Co."  any  paint  or  varnish  represented  in  terms  or  by  trade  name, 
directly  or  indirectly,  to  be  or  to  have  been  manufactured  for  the 
United  States  Government  or  any  of  its  agencies  and  sold  to  or 
by  it  or  them,  if  the  said  representation  is  not  true  in  fact. 

And  it  is  further  ordered^  That  said  respondent,  A.  £.  Lind,  doing 
business  under  the  assumed  name  and  style  of  United  States  Salvage 
Co.,  shall  within  30  days  from  date  of  service  of  this  order  file  with 
the  Commission  a  report  setting  forth  in  detail  the  manner  and  form 
in  which  it  has  complied  with  the  order  of  the  Commission  herein 
set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

CHAMPION  BLOWER  &  FORGE  COMPANY. 

OOMFIAIKT  IN  THI  MATTSS  Of  THB  AU£GBD  VIOIiATIOK  01*  flSCTIOli  5  OF 
AN  ACT  OF  OONQRESS  AFPHOYSO  SEFTSHBKB   26,   1914,. 

Docket  518/>-Noveniber  80,  1920. 

STIXABT78. 

Where  a  corporatloii  engaged  in  the  mannfacture  and  sale  of  bl<>wera»  forges, 
and  drills, 

(a)  Circulated  and  dlapUyed  in  its  catalogues  cuts  of  certain  unitatented  ma- 
chines in  its  "  400  "  line  of  blowers  and  forges,  with  statements  that  the 
machines  were  patented,  and  a  list  of  numbers  of  certain  expired  patents; 
thereby  tending  to  mislead  and  deceive  the  public  into  believing  that  the 
machines  were  still  protected  by  patents; 

ib)  Falsely  wrote  a  wholesaler  that  said  line  was  fully  protected  by  patents^ 
stating  that  it  had  secured  a  verdict  against  a  competitor  for  infringement ; 
thereby  inducing  him  to  cease  buying  said  competitor's  forges  and  drills; 
and 

(c)  Falsely  stated  to  another  wholesaler,  and  thereby  misled  him  to  believe 
that  all  its  products  and  particularly  its  "  400  '*  line  of  blowers  and  forges 
and  "  200  "  line  of  drills  were  covered  by  patents,  which  he  would  infringe 
by  dealing  in  said  competitor's  cDrreqK>nding  products : 

Keld,  That  such  misrepresentations,  under  the  circumstances  set  forth,  consti- 
tuted unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Champion  Blower  & 
Forge  Co.,  hereinafter  referred  to  as  the  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  interstate  commerce  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  '^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,'^  and 
it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  issues  this  complaint,  stating  its  charges  in 
that  respect,  on  information  and  belief,  as  follows : 

Pabagraph  1.  That  the  Champion  Blower  &  Forge  Co.  is  now,  and, 
at  aU  times  hereinafter  mentioned  was,  a  corporation  organized,  exist- 
ing, and  doing  business  under  and  by  virtue  of  the  laws  of  the  State 
of  Pennsylvania,  having  its  principal  office  and  place  of  manufacture 
in  the  city  of  Lancaster,  in  said  State,  and  is  now  and  for  more  than 
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a  year  last  past  has  been  engaged  in  the  manufacture  and  sale  of 
blowers,  forges,  drills,  and  other  like  machinery,  and  in  the  sUp- 
ment  thereof  from  the  city  of  Lancaster,  in  the  State  of  Pennsyl- 
vania, to  purchasers  in  other  States  of  the  United  States,  in  direct 
competition  with  other  individuals,  copartnerships  and  corporations 
similarly  engaged. 

Par.  2.  That  the  respondent,  its  officers,  agents,  servants,  and  em- 
ployees, in  connection  with  the  manufacture  and  sale  of  blowers, 
forges,  drills,  and  other  like  machinery,  in  interstate  commerce  as 
aforesaid,  for  more  than  a  year  last  past  have  threatened  and  are 
threatening  to  institute,  against  customers  of  its  competitors,  suits 
for  alleged  infringements  of  patents  of  the  respondent;  that  said 
threats  of  litigation,  on  account  of  such, alleged  infringement  of  pat- 
ents, are  couched  in  vague,  indefinite,  and  general  terms,  and  are  not 
made  in  good  faith,  but  are  made  with  the  intent,  purpose,  and  effect 
of  intimidating  customers  of  competitors,  so  that  said  customers  will 
cease  to  purchase  competitors'  goods,  and  that  the  effect  of  sudi 
threats  and  intimidations,  made  in  bad  faith  as  aforesaid,  has  been 
and  is  to  embarrass  said  competitors. 

Par.  8.  That  the  respondent,  in  the  manufacture  and  sale  of 
blowers,  forges,  drills,  and  other  like  machinery,  in  interstate  com- 
merce as  aforesaid,  for  more  than  a  year  last  past  has  caused  the 
word  '^  Patented ''  to  be  imprinted  upon  its  said  products,  and  state- 
ments to  that  effect,  together  with  a  list  of  numbers  of  United  States 
patents  purporting  to  cover  said  products  of  respondents,  to  be 
printed  in  its  catalogues  in  connection  with  the  illustration  and  de- 
scription of  its  products^  for  the  purpose,  and  with  the  effect  of 
causing  the  purchasing  public  to  believe  that  said  products  are  cov- 
ered by  letters  patent  of  the  United  States,  owned  and  controlled  by 
the  respondent,  whereas,  in  truth  and  fact,  said  patents  have  long 
since  expired  and  have  no  legal  force  or  effect. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein,  wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent.  Champion  Blower  &  Forge  Co.,  had 
been  and  then  was  using  unfair  methods  of  competition  in  interstate 
commerce,  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled,  ^^An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,'^  and  that  a  proceeding  by  it  in  that  respect  would 
be  to  the  interest  of  the  public,  and  fully  stating  its  charges  in  that 
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respeety  and  re8p<md6nt  having  entered  its  appearance  by  attorneys, 
and  having  dnly  filed  its  answer,  admitting  certain  of  the  allega* 
tions  of  the  said  complaint,  and  denying  certain  others  thereof;  and 
thereafter  testimony  having  been  taken  before  B.  L.  Shinn,  an  ex- 
aminer for  the  Federal  Trade  Commission,  in  New  York,  N.  Y.,  on 
April  22, 1920 ;  and  thereafter  the  attorneys  for  both  parties  having 
fiigned  and  filed  an  agreed  statement  of  facts  wherein  and  whereby 
it  was  stipulated  and  agreed  that  said  agreed  statement  of  facts, 
together  with  the  testimony  taken  at  the  said  hearing  before  the 
said  examiner,  should  be  taken  as  the  evidence  in  this  case  and  in 
lieu  of  further  testimony,  and  that  the  Commission  should  forthwith 
proceed  upon  such  agreed  statement  of  facts  and  the  record  of  said 
hearing,  to  make  and  enter  its  report,  stating  its  findings  as  to  the 
facts  and  its  conclusion,  and  an  order  disposing  of  the  proceeding; 
and  the  Commission  having  duly  considered  the  same  and  being  fully 
advised  in  the  premises,  makes  this  its  report  and  findings  of  facts 
and  conclusions : 

nKDINCM  AS  TO  THE  VAOTS. 

Pabagbaph  1.  That  respondent  is  now,  and  at  all  times  hereinafter 
mentioned  has  been,  a  corporation,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Pennsylvania,  having  its  prin- 
cipal office  and  place  of  manufacture  in  the  city  of  Lancaster,  in 
said  State;  and  respondent  is  now,  and  at  all  times  hereinafter  men- 
tioned has  been,  engaged  in  the  manufacture  and  €ale  of  blowers, 
forges,  drills,  and  simUar  machinery,  and  in  the  shipment  thereof 
from  Lancaster,  Pa.,  to  the  purchasers  thereof  in  other  States  of  the 
United  States ;  that  respondent  has  been  and  is  in  direct  competition 
with  other  individuals,  copartnerships,  and  corporations  similarly 
engaged,  aiid  particularly  in  direct  competition  with  the  Buffalo 
Forge  Co.,  of  Buffalo,  N.  Y.,  said  Buffalo  Forge  Co.  being  also  en- 
gaged in  the  manufacture  of  similar  machinery,  and  in  the  shipment 
and  sale  thereof  in  interstate  commerce. 

Pas.  2.  That  some  of  the  machines  so  manufactured  and  sold  by 
ttie  respondent  as  aforesaid,  had  become  known  to  the  trade  and 
porchasing  public  as  the  respondent's  ''400"  line  of  blowers  and 
forges,  and  others  as  respondent's  "  200  "  line  of  drills ;  that  the  said 
Buffalo  Forge  Co.  manufactures  and  sells  a  line  of  blowers  and 
forges  similar  to  the  No.  ^  400 ''  line  of  blowers  and  forges  so  manu- 
factured and  sold  by  Respondent  as  aforesaid,  and  that  said  Buffalo 
Forge  Co.  manufactures  and  sells  a  line  of  drills  similar  to  the  No. 
^^GO^  line  of  drills  so  manufactured  and  sold  by  respondent  as 
aforesaid. 
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Par.  3.  That  respondent  has  beea  and  atill  is  the  owner  of  oertain 
p&tents,  under  which  it  has  been  operating  in  the  manufacture  and 
sale  of  the  machines  aforesaid ;  that  among  such  patents,  which  per- 
tain to  the  '^  400 "  line  of  blowers  and  forges,  are  a  number  which 
have  expired,  to-wit,  patents  numbered  676322,  676S23,  and  676324, 
dated  June  11,  1901,  and  No.  697629,  dated  April  15,  1902,  and  de- 
sign patents,  Nos.  34880, 34881, 34882,  34883,  34884,  and  34885,  dated 
July  30, 1901 ;  that  among  such  patents,  under  which  respond^it  has 
been  operating  in  the  manufacture  and  sale  of  its  ^^  400 "  line  of 
blowers  and  forges,  as  aforesaid,  are  a  number  which  have  not  ex- 
expired,  namely,  No.  804860,  dated  November  21,  1905 ;  No.  869247, 
dated  October  29,  1907;  No.  874893,  dated  December  24,  1907; 
and  No.  1221187,  aated  April  3, 1917;  that  such  patents  now  subsist- 
ing do  not  cover  several  of  the  machines  in  the  ^^  400  "  line  of  blowers 
and  forges  aforesaid,  and  several  of  such  ^^400''  blowers  and  forges 
are  not  covered  nor  affected  in  any  manner  whatsoever  by  any  valid 
subsisting  patent. 

Par.  4.  That  respondent  issued  a  printed  catalogue  during  the 
years  1918  and  1919,  which  catalogue  was  called  its  ^'  1918  catalogue  " ; 
that  said  catalogue  was  distributed  to  respondent's  customers  and 
prospective  customers  and  the  purchasing  public  generally ;  that  said 
catalogue  contained  cuts  or  pictures  of  certain  machines,  in  the  so- 
called  "  400  "  line  of  blowers  and  forges,  which  machines  are  not  now 
and  were  not  during  such  years,  covered  or  affected  by  any  valid 
subsisting  patent,  with  the  exception  of  patent  No.  697629,  for  a 
combined  gearing  and  casing,  which  patent  expired  April  16^  1918, 
and  prior  to  the  wrongful  acts  of  respondent  hereinafter  set  forth ; 
that  in  connection  with  said  cuts  or  pictures  statements  were  made  in 
said  catalogue  that  such  machines  were  ^^  patented,^*  and  a  list  of 
numbers  of  patents  was  also  given,  said  numbers  being  the  numbers 
of  the  aforesaid  patents  which  had  expired ;  all  of  which  purported 
to  show  that  such  machines  were  and  are  still  patented,  and  tended  to 
mislead  and  deceive  the  public  into  the  belief  that  said  machines  of 
the  so-called  "  400  "  line,  were  pt-otected  by  letters  patent. 

Par.  6.  JThat  respondent  by  its  treasurer,  Charles  B,  Long,  in- 
formed the  Fairbanks  Co.,  a  wholesale  distributor  and  jobber  of  New 
York,  N.  Y.,  by  letter  dated  July  22, 1919,  as  follows: 

Please  be  advised  that  we  retain  in  active  condition,  design  patents  covering 
every  portion  of  our  No.  "400**  blower — not  to  mention  the  trade-mark  "No. 
400,**  all  of  which  are  in  active  condition  and  which  must  be  rejpected.*' 

And  also  informed  the  Fairbanks  Co.  aforesaid,  by  letter  dated 
July  15, 1919,  that  respondent  had  secured  a  verdict  in  its  favor,  after 
suit  had  gone  through  the  patent  courts,  against  the  Buffalo  Forge 
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Co.,  of  Buffalo,  N.  T.,  for  infringemente  of  respondent's  patents  on 
the  No.  ^^400"  blower  and  forge  line;  that  such  letters  induced  the 
Fairbanks  Co.  aforesaid  to  cease  buying  the  forges  and  drills  of  the 
Buffalo  Co.  and  that  the  Fairbanks  Co.  aforesaid  instructed  its  branch 
houses  to  cease  buying  the  Buffalo  Co.'s  forges  and  drills  similar  to 
the  "  400  ^*  line  of  forges  and  "  200 "  line  of  drills  made  by  the  re- 
spondent, said  action  on  the  part  of  the  Fairbanks  Co.  aforesaid  be- 
ing taken  in  July,  1919 ;  that  the  Fairbanks  Co.  aforesaid  had  there- 
tofore bought  such  blowers  and  forges  and  drills  from  both  the 
Buffalo  Forge  Co.  and  the  respondent,  and  had  done  a  considerable 
business  with  the  Buffalo  Forge  Co.  in  such  products;  that  such 
statements  given  to  the  Fairbanks  Co.  as  aforesaid  were  false  and 
misleading,  inasmuch  as  there  was  a  considerable  part  of  respond- 
ent's "  400  "  line  of  blowers  and  forges  which  were  not  covered  by 
any  valid  and  subsisting  patents. 

Par.  6.  That  in  May,  1919,  respondent's  president,  Henry  B. 
Keiper,  with  the  ostensible  purpose  of  warning  against  infringement 
of  certain  patents  on  certain  drills  manufactured  and  sold  by  re- 
spondent, called  upon  certain  of  the  officers  of  the  Baker,  Hamilton 
A  Pacific  Co.,  a  wholesale  distributor  and  jobber  of  San  Francisco, 
Calif.,  and  by  his,  the  said  Keiper's,  statements  and  conduct  induced 
the  said  officers  to  believe  that  respondent's  patents  covered  all  the 
products  manufactured  by  it,  and  especially  the  "  400  "  line  of  blowers 
and  forges  and  the  "  200 ''  line  of  drills,  and  to  believe  that  it,  the  said 
Baker,  Hamilton  &  Pacific  Co.,  would  ipfringe  said  patents  if  it 
handled  any  of  the  blowers  and  forges  and  drills  manufactured  by 
the  aforesaid  Buffalo  Forge  Co.  That  thereafter,  when  requested 
so  to  do  by  one  C.  F.  Sharrocks,  the  manager  of  the  purchasing  de- 
partment of  the  said  Baker,  Hamilton  &  Pacific  Co.,  by  letters  dated 
.Tune  15,  1919,  July  14,  1919,  and  August  21,  1919,  said  Keiper  re- 
fused to  indicate  what  products  of  the  said  Buffalo  Co.  infringed 
any  of  the  patents  on  the  products  of  respondent,  or  to  answer  any 
questions  in  regard  to  same.  That  said  conduct  and  statements  of 
said  Keiper  were  false  and  misleading  inasmuch  as  there  was  a  con- 
siderable part  of  respondent's  "400"  line  of  blowers  and  forges 
which  were  not  and  are  not  now  covered  by  any  valid,  subsisting 
patent  or  patents. 

CONCLUSIONS. 

Under  the  conditions  and  circumstances  set  forth  in  the  foregoing 
findings  of  facts,  the  acts  and  practices  of  the  respondent  constitute 
anfair  methods  of  competition  in  interstate  commerce  in  violation 
of  the  provisions  of  section  6  of  an  act  of  Congress  approved  Sep- 
tonber  26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes." 
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GRDBB  TO  OBAflB  AND  DESIflT. 

The  Federal  Trade  Commission  having  issued  and  served  its  com- 
plaint herein;  and  the  respondent,  Champion  Blower  &  Forge  Co., 
having  entered  its  appearance  by  its  attorneys,  Julian  C.  Dowell,  Esq., 
and  Thurman,  Bulkley  &  Quigley,  duly  authorized  and  empowered  to 
act  in  the  premises;  and  having  filed  its  answer;  and  thereafter  testi- 
mony having  been  taken  before  an  examiner  for  the  Federal  Trade 
Commission  on  April  22,  1920,  in  New  York,  N.  Y.;  and  thereafter 
an  agreed  statement  of  facts  having  been  executed  by  counsel  for  the 
respondent  and  counsel  for  the  Conmiission,  which  agreed  statement 
of  facts  has  been  filed  in  this  said  cause,  it  being  stipulated  and  agreed 
therein  that  the  Federal  Trade  Commission  shall  take  such  agreed 
statement  of  facts,  together  with  testimony  taken  at  said  hearing  in 
New  York  City,  as  the  evidence  in  this  case ;  and  the  Federal  Trade 
Commission  having  made  and  entered  its  report,  stating  its  findings 
as  to  the  facts,  and  its  conclusions  that  the  respondent  has  violated 
section  5  of  the  Federal  Trade  Commission  act,  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof :  Now,  therefore. 

It  is  ordered^  That  the  respondent,  its  officers,  directors,  members, 
representatives,  agents,  and  servants  cease  and  desist : 

1.  From  stating  or  holding  out  to  the  public,  or  any  member, 
thereof,  that  respondent  owns  or  controls  any  valid  subsisting  patent 
or  patents,  when  it  in  truth  has  no  such  patent  or  patents,  or  when,  if 
it  at  any  time  had  such  patent  or  patents,  the  same  has  or  have  ex- 
pired. * 

2.  From  threatening  to  bring  any  action  at  law  or  suit  in  equity 
against  any  person,  copartnership,  or  corporation,  for  the  alleged  in- 
fringement of  any  patent  or  patents  upon  any  of  its  products,  unless : 

(a)  Respondent  owns  or  controls  a  valid  subsisting  patent  or 
patents,  which  it  in  good  faith  believes  to  be  actually  infringed  by 
the  party  so  threatened;  and 

(6)  Respondent  clearly  and  plainly  sets  forth,  in  the  course  of 
such  notice,  the  specific  patent  or  patents  which  respondent  in  good 
faith  believes  to  be  actually  infringed  by  the  person,  copartnership, 
or  corporation  so  threatened;  and,  at  the  same  time,  clearly  and 
plainly  sets  forth  the  nature  and  respect  of  such  alleged  infringement; 

and 

{c)  Respondent  has  at  such  time  a  bona  fide  intention  to  institute 
the  threatened  action  at  law  or  suit  in  equity  against  the  person,  co- 
partnership, or  corporation  so  threatened  in  case  the  alleged  infringe- 
ment continues ;  and,  in  case  the  alleged  infringement  continues,  does 
actually  bring  such  action  at  law  or  suit  in  equity  against  the  person, 
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copartnership,  or  corporation  so  threatened,  with  reasonable  expedi- 
tion thereafter,  and  with  all  reasonable  expedition  prosecutes  such 
action  or  suit  to  a  final  judgment  or  decree. 

3.  From  stating  in  its  catalogues,  advertisements,  or  other  printed 
matter,  distributed  or  displayed  to  the  public,  that  any  of  its  products 
is  ^  patented  ^  unless  such  product,  or  some  essential  part  thereof,  is 
actually  covered  by  a  valid  subsisting  patent  owned  or  controlled  by 
respondent :  Provided,  That  this  shall  not  prevent  respondent  from 
miJdng  such  statements  as  aforesaid  in  connection  with  any  of  its 
products  upon  which,  or  upon  any  essential  part  of  which,  letters 
patent  have  been  issued  and  have  expired,  if  the  fact  that  such  patent 
has  expired  be  clearly  and  plainly  indicated  in  connection  with  such 
statement  in  such  catalogue,  advertisement,  or  other  printed  matter. 

It  is  further  ordered.  That  the  respondent  shall  file  with  the  Com- 
mission within  90  days  from  the  date  of  this  order  its  report  in 
writing,  stating  in  detail  the  manner  and  form  in  which  this  order, 
and  in  particular  paragraph  8  of  this  order,  has  been  conformed  to, 
and  shaU  attach  to  such  report  true  copies  of  all  catalogues,  adver- 
tisements, or  other  printed  matter,  distributed  or  displayed  to  the 
public  by  respondent,  subsequent  to  the  date  of  this  order,  in  which 
any  statement  is  made  in  respect  to  any  patent  or  patents  owned  or 
controlled  by  the  respondent. 
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FEDERAL  TRADE  COMMISSION 

V. 

ADOLPH  BRAUDE  AND  LOUIS  BRAUDE,  DOING  BUSI- 
NESS AS  FRANKLIN  KNITTING  MILLS- 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  5  OF 
AN  ACT  OF  CONGRESS  AFPROVED  SEPTEMBER   26,   1014. 

Docket  605— December  6,  1920. 

Syllabus. 

Where  a  corporation  engaged  In  the  manufacture,  sale,  and  distribution  of 
knitted  fabrics  under  the  name  of  the  Franklin  Knitting  Mills,  of  New 
York,  and  as  such  acquired  a  reputation  for  its  product,  and  thereafter  a 
competitor  adopted  the  name  **  Franklin  Knitting  Mills,*'  with  the  tendency 
and  effect  of  misleading  and  deceiving  the  purchasing  public: 

Heldt  That  such  simulation  of  name,  under  the  circumstances  set  forth,  consti- 
tuted an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Adolph  Braude  and  Louis 
Braude,  partners,  conducting  business  and  trading  under  the  style 
and  firm  name  of  Franklin  Knitting  Mills,  have  been,  and  now  are, 
using  unfair  methods  of  competition  in  commerce,  in  violation  of  the 
intent  and  meaning  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,'' 
and  the  Federal  Trade  Commission  having  determined  that  a  com- 
plaint should  issue  against  the  said  Adolph  Braude  and  Louis  Braude, 
trading  as  Franklin  Knitting  Mills,  as  above  set  forth,  and  that  a 
full  and  complete  inquiry  in  respect  thereof  would  be  to  the  interest 
of  the  public ; 

Therefore  the  Federal  Trade  Commission,  complaining,  shows  that 
it  is  informed  in  such  manner  that  it  believes  the  facts  to  be  sub- 
stantially as  herein  set  out,  and  therefore  charges  as  follows : 

Paragraph  1.  That  the  said  Adolph  Braude  and  Louis  Braude  are 
partners,  conducting  business  under  the  style  and  firm  name  of 
Franklin  Knitting  Mills,  at  811  North  Franklin  Street,  in  the  city 
of  Philadelphia,  in  the  State  of  Pennsylvania,  and  also  at  1182 
Broadway,  in  the  city  of  New  York,  in  the  State  of  New  York; 
that  the  said  respondents  have  their  principikl  office  and  place  of 
business  at  811  North  Franklin  Street,  in  the  city  of  Philadelphia^ 
in  the  State  of  Pennsylvania,  and  a  branch  office  and  place  of  busi- 
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ness  at  1182  Broadway,  in  the  city  of  New  York,  in  the  State  of 
New  York,  and  are  engaged  in  the  business  of  buying  and  selling 
knitted  goods  and  other  merchandise  as  wholesale  merchants  or 
jobbers. 

Pab.  2.  That  the  said  Adolph  Braude  and  Louis  Braude,  conducting 
their  business  under  the  style  and  firm  name  of  Franklin  Knitting 
Mills,  have  been  continuously  for  a  year  last  past,  and  still  are,  engaged 
in  commerce,  as  defined  by  the  act  of  Congress  approved  September  26, 
1914,  as  above  set  forth;  that  their  business  consists  of  buying  and 
selling  knitted  goods  and  other  kinds  of  merchandise  in  the  city  of 
Philadelphia,  in  the  State  of  Pennsylvania,  and  the  city  of  New 
York,  in  the  State  of  New  York,  and  transporting  said  goods  and 
merchandise  among  other  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  and  there  is  continually,  and 
has  been  at  all  times  within  the  year  last  past,  and  for  a  longer 
period  of  time,  a  constant  current  of  trade,  in  commerce,  by  said 
respondents  in  such  knitted  goods  and  other  merchandise  among  and 
between  the  various  States  of  the  United  States,  the  Territories 
thereof,  and  the  District  of  Columbia,  to  and  through  the  city  of 
Philadelphia,  in  the  State  of  Pennsylvania,  and  the  city"  of  New 
York,  in  the  State  of  New  York,  and  therefrom  through  other  States 
of  the  United  States,  the  Territories  thereof,  and  the  District  of 
Columbia. 

Pab.  3.  That  the  said  Adolph  Braude  and  Louis  Braude,  partners 
in  business  and  trading  under  the  style  and  firm  name  of  Franklin 
Knitting  Mills,  while  engaged  in  commerce  in  the  course  of  their 
business  of  buying  and  selling  knitted  goods  as  wholesale  merchants 
or  jobbers,  with  their  offices  and  places  of  business  located  at  8ll 
North  Franklin  Street,  in  the  city  of  Philadelphia,  and  1182  Broad- 
way, in  the  city  of  New  York,  have  been  for  more  than  a  year  last 
past,  and  still  are,  trading  as  Franklin  Knitting  Mills,  and  in  the 
conduct  of  their  business  as  jobbers  have  adopted  the  name  of  Frank- 
lin Knitting  Mills  as  the  firm's  name;  that  the  words  "Knitting 
Mills''  used  after  the  word  "Franklin,"  in  such  name,  indicate, 
represent,  and  lead  the  trade,  customers,  and  public  generally  to 
believe  that  the  said  parties,  operating  under  said  firm  name,  are 
manufacturers,  and  manufacture,  or  knit,  the  knitted  goods  adver- 
tised and  sold  in  commerce  by  them,  when  in  truth  and  in  fact  the 
said  defendants  are  not  manufacturers  and  do  not  manufacture  and 
knit  such  goods,  but  are  wholesale  merchants  or  jobbers  and  buy  the 
goods  so  advertised  and  sold  by  them. 

Pak.  4.  That  the  said  Adolph  Braude  and  Louis  Braude  formed 
t  paitaership  for  the  conduct  of  business  as  wholesale  dealers  in 
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knitted  goods  and  other  merchandise  in  the  year  1913,  adopted  the 
name  of  Franklin  Knitting  Mills,  and  engaged  in  business  as  whole- 
sale merchants  or  jobbers  at  811  North  Franklin  Street,  in  the  city 
of  Philadelphia,  in  the  State  of  Pennsylvania,  and  also  had  another 
branch  place  of  business  at  1182  Broadway,  in  the  city  of  New  York, 
State  of  New  York,  in  conunerce,  under  said  firm  name  of  Franklin 
Knitting  Mills;  that  the  respondents  do  not  knit  or  manufacture  the 
goods,  or  any  part  of  them,  sold  .by  them ;  that  at  the  time  the  said 
respondents  began  their  business  under  the  firm  name  of  Franklin 
Knitting  Mills  there  was  then  in  existence  a  corporation  whose  legal 
corporate  name  was  ^^ Franklin  Knitting  Mills  (Inc.),'^  which  cor- 
poration was  engaged  in  conmierce  and  had  been  chartered,  ongan- 
ized,  and  engaged  in  business  since  the  year  1909,  for  some  time 
previous  to  the  time  that  respondents  adopted  and  selected  their 
name  and  began  their  business;  that  the  said  Franklin  Knitting 
Mills  (Inc.)  conducted  its  business  at  511  East  Seventy-second 
Street,  in  the  city  of  New  York,  in  the  State  of  New  York,  where 
it  manufactured  and  knitted  a  part  of  the  goods  sold  by  it,  and 
also  had  a  sales  house  at  200  Fifth  Avenue,  in  the  city  of  New  York, 
and  is  still  actively  engaged  in  conducting  its  business,  and  while 
it  was  so  conducting  its  business  the  respondents  chose  and  adopted 
the  name  of  Franklin  Knitting  Mills  and  operated  and  conducted 
the  same  general  kind  of  business  of  buying  and  selling  knitted 
goods  and  other  merchandise,  and  the  said  respondents,  although  they 
have  adopted  the  name  of  Franklin  Knitting  Mills  and  continued 
to  conduct  their  business  under  such  name,  do  not  manufacture  or 
knit  any  of  the  goods  sold  by  them. 

Pab.  6.  That  by  reason  of  the  facts  in  this  complaint,  hereinbe- 
fore set  out,  the  respondents,  Adolph  Braude  and  Louis  Braude,  by 
adopting  and  continuing  to  use  the  name  of  Franklin  Knitting 
Mills,  which  is  similar  to  the  name  of  the  New  York  corporation 
whose  corporate  name  is  Franklin  Knitting  Mills  (Inc.),  which  was 
engaged  in  business  when  respondents'  firm  was  organized,  both  in  the 
city  of  Philadelphia  and  the  city  of  New  York,  and  in  using  the 
words  ''  Knitting  Mills,"  indicating  that  they  knit  or  manufacture 
the  goods,  or  part  of  the  goods,  sold  by  them,  are  [using]  unfair  meth- 
ods of  competition  in  commerce  in  violation  of  section  5  of  the  Fed- 
eral Trade  Conunission  act  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a  com- 
plaint upon  the  respondents,  Adolph  Braude  and  Louis  Braude,  doing 
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business  as  Franklin  Knitting  Mills,  charging  them  with  the  use  of 
unfair  methods  of  competition  in  commerce  in  violation  of  the  pro- 
yisions  of  said  act. 

The  respondents  having  filed  their  answer  herein,  and  subsequently 
entered  their  appearance  by  their  attorneys,  Messrs.  Mingle,  Finkle- 
stein  &  Ehrich,  a  hearing  was  had  and  evidence  was  thereupon  intro- 
duced in  support  of  the  allegations  of  said  complaint  before  Byron  L. 
Shinn,  an  examiner  of  the  Federal  Trade  Commission,  theretofore 
duly  appointed. 

And  thereupon  counsel  for  respondents  stated,  during  such  hearing 
and  before  said  examiner,  that  it  was  shown  that  respondents'  use  of 
the  name  "  Franklin  Knitting  Mills  "  had  caused  confusion  in  the 
public  mind,  and  that  similar  conflict  and  confusion  might  arise  in 
the  future,  and  that  respondents  would  not  in  the  future  conduct  their 
business  under  such  name,  and  that  respondents  consented  that  the 
Federal  Trade  Commission  enter  such  order  in  this  regard  as  it 
deemed  necessary,  all  of  which  will  more  fully  appear  from  the  files 
and  record  of  this  cause. 

And  thereupon  this  proceeding  came  on  for  final  disposition,  and 
the  Commission,  having  duly  considered  the  record,  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusion. 

riNDINGS  AS  TO  THE  TACrS. 

Paragraph  1.  That  the  said  Adolph  Braude  and  Louis  Braude  are 
partners,  and  have  been  since  1913,  conducting  business  under  the 
style  and  firm  name  of  Franklin  Knitting  Mills,  at  811  North  Frank- 
lin Street,  in  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
and  also  at  1182  Broadway,  in  the  city  of  New  York,  in  tM  State  of 
New  York;  that  the  said  respondents  have  their  principal  oflBice  and 
place  of  business  at  811  North  Franklin  Street,  in  the  city  of  Phila- 
delphia, in  the  State  of  Pennsylvania,  and  a  branch  office  and  place 
of  business  at  1182  Broadway,  in  the  city  of  New  York,  in  the  State 
of  New  York,  and  are  engaged  in  the  business  of  buying  and  selling 
knitted  goods  and  other  merchandise,  as  wholesale  merchants  or 

jobbers. 

Par.  2.  That  the  said  Adolph  Braude  and  Louis  Braude,  conduct- 
ing their  business  imder  the  style  and  firm  name  of  Franklin  Knit- 
ting Mills,  have  been  continuously  for  a  year  last  past,  and  still 
are,  engaged  in  commerce,  as  defined  by  the  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^'An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes  '^ ;  that  their  business  consists  of  buying  and  selling  knitted 
goods  in  the  citrjr  of  Philadelphia,  in  the  State  of  Pennsylvania,  and 


148  FEDEBAL  TBADE  COMMISSION  DECISIONS. 

Findings.  8  F.  T.  C. 

the  city  of  New  York,  in  the  State  of  New  York,  and  transporting 
said  goods  and  merchandise  among  other  States  and  Territories  of 
the  United  States  and  the  District  of  Columbia,  and  there  is  con- 
tinually,  and  has  been  at  all  times  within  the  year  last  past,  and  for 
a  longer  period  of  time,  a  constant  current  of  trade,  in  commerce,  by 
said  respondents  in  such  knitted  goods  among  and  between  the  va- 
rious States  of  the  United  States,  the  Territories  thereof,  and  the 
District  of  Columbia,  to  and  through  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  and  the  city  of  New  York,  in  the  State  of 
New  York,  and  therefrom  through  other  States  of  the  United  States, 
the  Territories  thereof,  and  the  District  of  Columbia,  in  direct  com- 
petition with  other  persons,  partnerships,  and  corporations,  similarly 
engaged  in  buying,  selling,  and  transporting  knitted  goods,  in  and 
through  the  several  States  of  the  United  States,  the  Territories 
thereof,  and  the  District  of  Columbia. 

Par.  3.  That  in  1909  the  Franklin  Knitting  Mills,  of  New  York, 
was  duly  and  lawfully  organized  as  a  corporation,  adopting  and 
using  such  name  as  its  corporate  name,  which  name  it  has  used  and 
enjoyed  continuously  from  such  time  down  to  the  present  time,  and 
still  uses  and  enjoys  such  name,  as  its  corporate  and  business  name. 
That  said  Franklin  Knitting  Mills,  of  New  York,  is  and  has  been 
since  such  time  engaged  in  the  manufacture  and  production  of 
knitted  fabrics,  and  particularly  of  silk-knitted  fabrics,  such  as 
knitted  underwear,  mufflers,  sweaters,  scarfs,  etc.  That  the  prin- 
cipal place  of  business  of  said  Franklin  Knitting  Mills,  of  New  York, 
was  and  is  at  611  East  Seventy-second  Street,  in  the  city  of  New 
York,  State  of  New  York,  where  it  manufactures  the  goods  sold  by 
it;  and  the  showroom  and  sales  house  of  said  Franklin  Knitting 
Mills,  of  New  York,  was  and  is  at  200  Fifth  Avenue,  in  said  city  and 
State.  That  said  Franklin  Knitting  Mills,  of  New  York,  maintained 
for  a  considerable  time  a  branch  office  or  agency  in  the  city  of  Phila- 
delphia, State  of  Pennsylvania.  That  said  Franklin  Knitting  Mills, 
of  New  York,  has  been  since  the  time  aforesaid  and  is  now  also 
engaged  in  the  sale  and  distribution  of  the  said  products  manufac- 
tured by  it,  as  aforesaid,  in  and  through  the  several  States  of'  the 
United  States,  the  Territories  thereof,  and  the  District  of  Columbia. 
That  said  Franklin  Knitting  Mills,  of  New  York,  when  organized 
and  incorporated  in  1909,  as  aforesaid,  took  over  the  business,  assets, 
trade  name,  etc.,  of  a  concern  known  as  Baron  &  Shafter,  which  con- 
cern had  for  a  considerable  time  prior  to  1909,  when  it  was  taken  over 
by  said  Franklin  Knitting  Mills,  of  New  York,  as  aforesaid,  con- 
ducted its  business  of  manufacturing,  selling,  and  distributing 
knitted  goods  under  the  trade  name  of  Franklin  Knitting  Mills. 
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Par.  4.  That  said  Franklin  Knitting  Mills,  of  New  York,  while 
engaged  in  the  manufacture,  distribution,  and  sale  of  knitted  goods, 
as  aforesaid,  had  built  up  and  now  enjoys  a  business  of  considerable 
magnitude  and  importance.  That  it  always  dealt  with  its  customers 
and  sold  its  aforesaid  knitted  goods  under  its  corporate  name, 
Franklin  Knitting  Mills,  of  New  York;  and  was  widely  known  to 
the  trade  and  public  generally  under  such  name,  and  no  other,  and 
the  knitted  goods  majiufactured  and  sold  by  it  were  widely  and 
favorably  known  to  the  public  as  the  goods  of  the  Franklin  Knitting 
MUls,  of  New  York. 

Pas.  5.  That  notwithstanding  the  trade  and  business  enjoyed  by 
Franklin  Knitting  Mills,  of  New  York,  under  such  name,  and  the 
valuable  good  will  of  said  Franklin  Knitting  Mills,  of  New  York,  in 
such  name,'  the  respondents,  Adolph  Braude  anct  Louis  Braude,  as 
aforesaid,  adopted  as  their  trade  name  ^^  Franklin  Knitting  Mills," 
the  same  name  as  the  corporate  and  business  name  of  Franklin  Knit- 
ting Mills,  of  New  York.  That  under  the  name,  ^^  Franklin  Knitting 
Mills,"  respondents  sold  knitted  goods  to  divers  purchasers  in  the 
several  States  of  the  United  States,  the  Territories  thereof,  and  the 
District  of  Columbia,  as  aforesaid.  That  the  name  ^^  Franklin  Knit- 
ting Mills,  of  New  York,"  appeared  upon  the  letterhead,  envelopes, 
invoices,  statements,  bills,  and  all  other  stationery  used  in  its  busi- 
ness by  Franklin  Knitting  Mills,  of  New  York,  and  likewise  appeared 
upon  the  cards  used  by  its  salesmen.  That  upon  the  letterhead,  sta- 
tionery, etc.,  used  in  the  course  of  their  business  by  respondents,  ap- 
pear the  words:  "Franklin  Knitting  Mills,  811  North  Franklin 
Street,  Philadelphia,  Pa.,  manufacturers  of  knit  wear."  That  the 
respondents  do  not  manufacture  the  knitted  goods  or  other  merchan- 
dise sold  and  distributed  by  them,  but  are  wholesalers  or  jobbers, 
as  aforesaid.  That  Franklin  Knitting  Mills,  of  New  York,  main- 
tained for  a  considerable  time  a  branch  office  or  agency  in  the  city 
of  Philadelphia,  State  of  Pennsylvania,  as  aforesaid.  That  the  nat- 
ural effect  and  tendency  of  the  use  of  such  name  by  respondents,  as 
aforesaid,  was  and  is  to  mislead  and  deceive  the  purchasing  public, 
and  to  lead  the  public  to  believe  that  respondents  were  one  and  the 
same  concern  as  Franklin  Knitting  Mills,  of  New  York,  and  that 
the  knitted  goods  sold  and  distributed  by  respondents  were  the 
knitted  goods  manufactured,  sold,  and  distributed  by  Franklin  Knit- 
ting Mills,  of  New  York.  That  on  several  occasions  the  purchasing 
public  has  been  so  misled  and  deceived,  as  aforesaid,  and  misled  and 
confused  as  to  the  identity  of  respondents,  taking  them  to  be  one  and 
the  same  as  Franklin  Knitting  Mills,  of  New  York. 
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Par.  6.  That  pursuant  to  the  provisions  of  an  act  of  the  Assembly 
of  the  Commonwealth  of  Pennsylvania,  approved  June  28, 1917,  and 
entitled,  "An  act  making  it  unlawful  for  any  individual  or  individ- 
uals to  carry  on  or  conduct  any  business  under  an  assumed  or  fictitious 
name,  style,  or  designation  unless  upon  the  filing  of  a  certificate  to 
that  effect  in  the  office  of  the  secretary  of  the  Commonwealth  and 
of  the  prothonotary,  etc.,"  under  date  of  January  31,  1918,  one  of 
said  respondents,  to  wit,  Adolph  Braude,  filed  such  certificate,  stat- 
ing that  he  was  "  Carrying  on  business  under  the  assumed  or  fictitious 
name,  style,  or  designation  of  Franklin  Knitting  Mills,  with  place  of 
business  "  in  the  city  of  Philadelphia,  State  of  Pennsylvania. 

CONCLUSION. 

That  the  practfees  of  the  said  respondents,  under  the  conditions 
and  circumstances  described  in  the  foregoing  findings,  are  unfair 
methods  of  competition  in  interstate  commerce,  and  constitute  a 
violation  of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled, "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents,  and  the  testimony  and  evidence,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion,  that  the 
respondents  have  violated  the  provisions  of  the  act  of  Congress, 
approved  September  26,  1914,  entitled  "An  act  to  create  a  F^eral 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  now  ordered^  That  the  respondents,  Adolph  Braude  and 
Louis  Braude,  copartners,  doing  business  under  the  trade  name  and 
style  of  Franklin  Knitting  Mills,  do  cease  and  desist  from  directly 
or  indirectly,  either  severally  as  individuals  or  jointly  as  a  partner- 
ship,  or  otherwise,  using  the  words  "  Franklin  Splitting  Mills,"  in 
connection  with  any  advertising,  or  offering  for  sale,  or  sale  of 
knitted  merchandise  such  as  knitted  cloth,  vests,  sweaters,  and  neck- 
wear. 

It  is  further  ordered^  That  the  respondents,  within  30  days  after 
the  receipt  of  a  copy  of  this  order,  report  in  writing  to  the  Com- 
mission the  manner  and  extent  to  which  compliance  with  this  order 
has  been  made  by  said  respondents. 
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FEDERAL  TRADE  COMMISSION 
MONTGOMERY  WARD  &  COMPANY. 

OOMFLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATIOK  OF  aECTION  6  OF 
AN  ACT  OF  00NQRES8  APPBOVED  SEPTEMBER  26,  1914. 

Docket  610— December  6,  1920. 

Stllasus. 

Where  a  mail-order  house  in  its  catalogues  falsely  advertised  that  a  liquid 
roof  cement  there  offered  contained  no  coal  tar,  and  prominently  displayed 
a  goarantee  that  "  We  promise  you  that  every  article  illustrated  or  priced 
In  this  book  will  reach  you  precisely  as  described  ** ;  with  the  tendency  and 
effect  thereby  of  misleading  and  deceiving  the  purchasing  public : 

Held,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  haying  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Montgomery  Ward  &  Co., 
hereinafter  referred  to  as  respondent,  has  been  and  is  now  using  un- 
fair methods  of  competition  in  commerce  in  violation  of  the  pro- 
visions of  section  5  of  an  act  of  Congress  entitled  '^An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  approved  September  26, 1914,  and  it  appearing  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
mformation  and  belief  as  follows : 

Paxaoraph  1.  That  the  aaid  Montgomery  Ward  &  Co.  is  a  corpora- 
tion organized,  existing,  and  doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Illinois,  with  its  principal  office  and  place 
of  business  located  in  the  city  of  Chicago,  in  said  State. 

Pas.  2.  That  the  respondent  is  now  and  for  more  than  two  years 
last  past  has  been  engaged  in  the  business  of  selling  throughout  the 
various  States  and  Territories  of  the  United  States  and  the  District 
of  Columbia,  various  machines,  instruments,  preparations,  supplies, 
clothing,  furnishings,  building  materials,  roofing  preparations,  and 
other  articles  in  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged,  and  there  is  now  and  has 
been  at  all  times  hereinafter  mentioned  a  constant  current  of  trade 
in  oommeroe  in  said  various  machines,  instruments,  preparations, 
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supplies,  clothing,  furnishings,  building  materials,  roofing  prepara- 
tions, and  other  articles  among  and  between  the  various  States  of 
the  United  States,  the  Territories  thereof,  and  the  District  of  Colum- 
bia, especially  to  and  through  the  city  of  Chicago  in  the  State  of 
Illinois,  and  therefrom  to  and  through  other  States  of  the  United 
States  and  Territories  thereof,  the  District  of  Columbia,  and  foreign 
countries. 

Par.  3.  That  the  respondent  has  been  for'  more  than  two  years 
last  past,  and  still  is,  doing  business  as  a  mail-order  house  and  dis- 
tributes throughout  the  various  States  and  Territories  of  the  United 
States,  the  District  of  Columbia,  and  foreign  countries,  printed 
catalogues  in  which  it  advertises  the  various  articles  it  offers  for 
sale;  that  the  respondent  has  been  within  two  years  last  past,  and 
still  is,  by  means  of  advertisements  in  its  said  catalogues,  offering  for 
sale  a  liquid  roofing  cement  in  which  said  advertisements  the  re- 
spondent represents  that  the  said  liquid  roofing  cement  so  advertised 
by  it  for  sale  contains  no  coal  tar,  when  in  truth  and  in  fact  the  said 
liquid  roofing  cement  so  offered  for  sale  by  the  respondent  and  repre- 
sented by  the  respondent  to  contain  no  coal  tar  does  contain  coal  tar, 
which  respondent  has  well  known;  that  such  advertisements  are 
false  and  misleading  because  in  truth  and  in  fact,  as  respondent 
well  knows,  said  liquid  roofing  cement  does  contain  coal  tar. 

Par.  4.  That  by  reason  of  the  facts  hereinbefore  alleged  the  re- 
spondent is  and  has  been  using  unfair  methods  of  competition  in 
commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of  Con- 
gress entitled :  "An  act  to  create  a  Federal  Trade  .Commission,  to 
define  its  powers  and  duties,  and  for  other  putposes,''  approved 
September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep* 
tember  26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Montgomery  Ward  A  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  commerce,  in 
violation  of  the  provisions  of  said  act. 

Tlie  respondent  having  entered  its  appearance  by  its  attorney, 
George  R.  Durgan,  Esq.,  and  filed  its  answer  herein,  an  agreed  state- 
ment of  facts  was  thereupon  executed  by  counsel  for  respondent  and 
the  chief  counsel  for  the  Commission  and  duly  filed  in  this  cause, 
said  agreed  statement  of  facts  being  in  lieu  of  evidence,  no  testimony 
being  taken  or  other  evidence  offered  herein. 
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The  respondent,  by  such  agreed  statement  of  facts,  agreed  to  waive 
oral  argument  and  the  privilege  of  filing  a  written  brief,  and  con- 
sented that  the  Commission  should  thereupon  make  and  enter  its 
report  of  findings  as  to  the  facts,  and  its  order,  disposing  of  this 
cause. 

And  thereupon  the  Commission,  having  duly  considered  the  record, 
and  being  now  fully  advised  in  the  premises,  makes  this  its  findings 
as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Pabagbaph  1.  That  the  respond^it,  Montgomery  Ward  A  Oa,  is 
a  corporation  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Ulinois,  with  its  principal  office 
and  place  of  business  in  the  city  of  Chicago,  in  said  State. 

Pab.  2.  That  the  respondent  is  now  and  for  more  than  two 
years  last  past  has  bei^n  engaged  in  the  business  of  selling  throughout 
the  various  States  and  Territories  of  the  United  States,  and  the 
District  of  Columbia,  various  machines,  instruments,  preparations, 
supplies,  clothing,  furnishings,  building  materials,  roofing  prepara- 
tions, and  other  articles,  in  competition  with  other  persons,  firms, 
copartnerships,  and  corporations  similarly  engaged;  and  there  is 
now  and  has  been  at  all  times  hereinafter  mentioned  a  constant  cur- 
rent in  trade  and  commerce  in  the  said  various  machines,  instru- 
ments, preparations,  supplies,  clothing,  furnishings,  building  mate- 
rials, roofing  preparations,  and  other  articles,  among  and  between 
the  various  States  of  the  United  States,  the  Territories  thereof,  and 
the  District  of  Columbia,  especially  to  and  through  the  city  of 
Chicago,  in  the  State  of  Illinois,  and  therefrom  to  and  through  the 
other  States  of  the  United  States  and  the  Territories  thereof,  the 
District  of  Columbia,  and  foreign  countries. 

Pah.  3.  That  the  respondent  has  been  for  more  than  two  years  last 
past  doing  business  as  a  mail-order  house  and  distributing  through- 
out the  various  States  and  Territories  of  the  United  States,  the 
District  of  Columbia,  and  foreign  countries  printed  catalogues  in 
^hich  it  advertises  various  articles  it  offers  for  sale;  and  that  the  re- 
spondent has  been,  for  more  than  two  years  last  past,  by  means  of 
advertisements  in  its  said  catalogues,  offering  for  sale  a  liquid  roof 
cem^it,  in  which  said  advertisements  respondent  has  represented  that 
said  liquid  roof  cement  contains  no  coal  tar.  That  said  representa- 
lion  was  false,  because  said  liquid  roof  cement  did  in  truth  and  fact 
contain  coal  tar,  all  of  which  respondent  knew  j9r  ought  to  have 
known.    That  such  false  representation  in  such  advertisement  in  said 
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catalogues  tended  to  and  did  deceive  and  mislead  the  purchasing 
public  and  tended  to  and  did  cause  the  purchasing  public  to  believe 
that  respondent's  liquid  roof  cement  contained  no  coal  tar,  whereas 
in  truth  and  fact  such  liquid  roof  cement  did  contain  coal  tar. 

Par.  4.  That  in  the  fore  pages  of  each  of  the  aforesaid  catalogues 
of  respondent  appeared  a  prominently  displayed  guaranty,  in  sub- 
stance as  follows: 

We  promlBe  you  that  every  article- Ulustrated  or  priced  in  this  book  wiU 
reach  you  precisely  as  described. 

That  the  aforesaid  false  representation,  that  said  liquid  roof 
cement  contained  no  coal  tar,  together  with  the  aforesaid  guaranty, 
that  every  article  described  in  such  catalogues  would  reach  the  pur- 
chaser exactly  as  described,  tended  to  and  did  mislead  i^d  deceive  the 
purchasing  public,  and  cause  them  to  believe  that  respondent's  liquid 
roof  cement  contained  no  coal  tar,  whereas  in  truth  and  fact  such 
liquid  roof  cement  did  contain  coal  tar. 

Par.  5.  That  there  was  no  evidence  to  show  that  the  respondent  did 
in  fact  know  that  the  said  liquid  roof  cement  did  contain  coal  tar. 

Par.  6.  That  on  or  about  January  14,  1920,  the  respondent  being 
informed  by  a  representative  of  the  Federal  Trade  Commission  of 
said  false  and  misleading  advertisement,  discontinued  the  further  sale 
of  said  liquid  roof  cement,  advertised  as  aforesaid. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26, 1914,  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, and  the  agreed  statement  of  facts,  duly  and  regularly  filed 
herein  in  lieu  of  testimony  and  as  the  evidence  in  this  case,  and  the 
Commission  having  made  its  findings  as  to  the  facts  with  its  conclu- 
sion that  the  respondent  has  violated  the  provisions  of  the  act  of 
Congress  approved  September  26,  1914,  entitled  "An  act  to  create  a 
Federal  Trade  Cqmmissioii|  to  define  its  powers  and  duties,  and  for 
other  purposes/' 
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It  is  now  arderedy  that  the  respondent,  Montgomery  Ward  &  Co., 
and  its  officers,  representatives,  agents,  and  servants,  do  cease  and 
desist: 

From  publishing,  circulating,  or  causing  to  be  published  or  circu- 
lated^ throughout  the  several  States  of  the  United  States,  the  Terri- 
tories thereof,  the  District  of  Columbia,  or  foreign  countries^  any 
representation,  whether  in  respondent's  catalogues,  advertisements, 
or  otherwise,  that  liquid  roof  cement,  sold  or  offered  for  sale  by  re- 
spondent, contains  no  coal  tar,  unless  such  liquid  roof  cement  does  in 
truth  and  in  fact  contain  no  coal  tan 
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FEDERAL  TRADE  COMMISSION 

V. 

WAVERLY  BROWN,  MRS.  WAYERLY  BROWN,  AND  JOHN 
T.  CONLEY,  TRADING  AS  ILLINOIS  STORAGE  CO.,  CHI- 
CAGO  STORAGE  CO.,  CHICAGO  STORAGE  SALES  CO., 
AND  TYROLIA  TALKING  MACHINE  CO. 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OP  SECTION  5  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  574.— December  21,  1920. 
Syllabus  : 

Where  persons  regularly  engaged  in  the  manufacture,  and  sale  by  mail,  of 
phonographs  resembling  well-known  makes, 

(a)  Adopted  the  trade  names  Illinois  Storage  Co.,  Chicago  Storage  Co.,  and 
Chicago  Storage  Sales  Co.,  for  the  purpose,  and  with  the  effect,  of  deceiving 
purchasers  and  the  public  generally  as  to  the  true  nature  of  their  business; 

(b)  Falsely  advertised  under  one  of  their  various  trade  names  (1)  that  the 
phonographs  advertised  had  been  stored  for  safe-keeping  and  were  offered 
for  sale  to  cover  unpaid  storage  charges;  (2)  that  in  the  course  of  their 
storage  and  warehouse  business  they  had  come  into  possession  of  a  single 
phonograph  or  single  lots  of  phonographs,  never  removed  from  the  original 
crates  in  which  shipped  from  the  factory,  now  offered  for  sale  for  the 
purpose  of  covering  unpaid  storage ; 

(c)  Advertised  under  their  Individual  names,  offering  for  sale  slightly  used 
phonographs  of  standard  makes  of  great  value,  at  abnormal  and  unusual 
reductions  from  full  standard  prices,  for  the  purpose,  and  with  the  effect  of, 
misleading  purchasers  and  the  public  generally  Into  believing  that  the 
advertiser,  as  a  householder,  was  offering  an  instrument  theretofore  pur- 
chased for  his  own  use,  the  fact  being  that  the  phonographs  offered  were 
manufactured  to  sell,  and  were  customarily  sold,  by  said  persona  at  less 
than  one-third  of  the  price  at  which  advertised  ; 

All  for  the  purpose  of  disposing  of  new  phonographs  manufactured  by  them 
under  the  name  of  the  Tyrolta  Talking  Machine  Co. : 

Held,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  helieve  from 
a  preliminary  investigation  made  by  it  that  Waverly  Brown,  Mrs. 
Waverly  Brown,  and  T.  F.  Conley,  copartners  trading  under  the 
name  and  style.of  Illinois  Storage  Co.,  Chicago  Storage  Co.,  Chicago 
Storage  Sales  Co.,  and  Tyrolia  Talking  Machine  Co.,  hereinafter 
referred  to  as  respondents,  have  been  and  are  using  unfair  methods 
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of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress,  approved  September  26,  1914, 
entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes,"  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  j)ublic,  issues  thi^  complaint,  stating  its  charges  in  that 
respect  on  information  and  belief  as  follows : 

Pahaoraph  1.  That  the  respondents  are  now,  and  since  March, 
1919,  have  been  operating  a  business  in  ^le  city  of  Wilmette,  in  the 
State  of  Illinois;  that  the  business  so  conducted  consists  and  has 
consisted  of  the  manufacture  and  sale  in  commerce  among  the 
several  States  and  Territories  of  the  United  States,  and  the  Dis- 
trict of  Columbia,  of  phonographs,  resembling  in  appearance  but 
inferior  in  quality  to  phonographs  made  by  well-known  manu- 
facturers, said  phonographs  being  sold  direct  to  purchasers  and  users 
thereof  by  means  of  catalogue  and  other  advertising  matter,  in 
direct  competition  with  other  firms,  corporations,  copartnerships, 
and  persons. 

Pab.  2.  That  said  respondents  in  the  course  of  their  said  business, 
made  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circulation  throughout  the  States  and  Territories  of  the 
United  States,  and  the  District  of  Columbia;  that  said  catalogues 
and  advertising  matter  contain  representations  and  statements  cal- 
culated to  deceive  and  do  deceive  the  purchasing  public  into  the 
belief  that  slightly  used  phonographs  of  standard  make  of  highest 
value  are  being  offered  for  sale  by  private  owners  at  abnormal  and 
unusual  reductions  from  full  standard  resale  values,  when  in  truth 
and  in  fact  said  phonographs  are  not  privately  owned,  but  are  new 
and  unused  and  of  grade  and  quality  much  inferior  to  phonographs 
of  the  standard  makes  which  they  are  made  to  imitate,  and  are 
manufactured  by  respondent  to  sell  to  purchasers  and  users  thereof, 
and  are  sold  by  respondent  to  purchasers  and  users  thereof  for  less 
than  one-third  of  the  stamped  resale  price  at  which  they  are  listed 
in  respondent's  said  catalogues. 

Par.  3.  That  said  respondents,  in  the  course  of  their  said  business, 
make  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circulation  throughout  the  States  and  Territories  of  the 
United  States,  and  the  District  of  Columbia;  that  said  advertise- 
ments are  worded  so  as  to  deceive  and  do  deceive  the  purchasing 
public  into  the  belief  that  phonographs  so  advertised  have  been 
stored  for  safe-keeping  with  one  or  the  other  of  respondents,  Illinois 
Storage  Co.,  or  Chicago  Storage  Co.,  or  Chicago  Storage  Sales  Co., 
and  are  being  offered  for  sale  for  the  purpose  of  reimbursing  one  or 
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the  other  of  said  respondents  for  unpaid  storage  charges,  when  in 
truth  and  in  fact  such  phonographs  have  never  been  so  stored,  nor 
do  said  respondents  now  nor  have  they  or  any  of  them  at  any  time 
since  March,  1919,  conducted  a  storage  or  warehouse  business  of  any 
kind,  but  respondents  have  been  and  are  using  the  titles  Illinois 
Storage  Co.,  Chicago  Storage  Co.,  and  Chicago  Storage  Sales  Co., 
as  sham  trade  names  for  the  purpose  and  with  the  effect  Of  accom- 
plishing said  deceptions  in  selling  phonographs  of  their  own  man- 
ufacture. 

KEPOKT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
upon  two  of  the  respondents,  Waverly  Brown  and  Mrs.  Waverly 
Brown,  a  complaint  charging  each  of  them  with  the  use  of  unfair 
methods  of  competition  in  commerce  in  violation  of  the  provisions 
of  said  act.  John  T.  Conley,  properly  a  respondent  in  the  said  pro- 
ceeding in  the  place  and  stead  of  one  T.  F.  Conley,  named  in  the 
original  complaint  as  one  of  the  respondents,  waived  the  issuance 
and  service  upon  him  of  a  complaint  amended  so  as  to  name  him 
a  respondent  and  agreed  to  come  into  this  proceeding  and  submit, 
for  the  purpose  of  jurisdiction,  to  such  order  as  the  Commission 
might  make  in  disposing  of  this  proceeding,  with  the  same  force 
and  effect  as  if  the  said  John  T.  Conley  had  been  originally  made  a 
party  to  the  said  proceeding  by  being  named  as  a  respondent  in  the 
complaint  and  by  having  been  served  with  a  copy  of  the  complaint 
and  by  having  been  given  an  opportimity  to  answer  the  said  com- 
plaint. 

Hearings  were  had  and  evidence  was  thereupon  introduced  in 
support  of  the  allegations  of  said  complaint  before  an  examiner  of 
the  Federal  Trade  Commission,  theretofore  duly  appointed. 

Thereupon  this  proceeding  came  on  for  final  hearing,  and  the  Com- 
mission having  duly  considered  the  record  and  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
its  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondents,  Waverly  Brown  and  John  T. 
Conley,  in  the  period  from  March,  1919,  to  and  until  August,  1910, 
were  engaged  as  partners  at  Wilmette,  HI.,  in  the  business  of  manu- 
facturing phonographs,  resembling  in  appearance  those  made  by  well- 
known  manufacturers,  and  in  selling  the  same  in  commerce  among 
the  several  States  and  Territories  of  the  United  States  and  the  Dis- 


WAYBBIiY  BBOWN  BT  AU  159 

156  Findings. 

trict  of  Columbia,  in  competition  with  other  persons,  firms,  and  cor- 
porations similarly  engaged. 

The  said  respondents  in  the  sale  of  the  phonographs  made  by  them 
used  the  following  trade  names,  to  wit :  Illinois  Storage  Co.,  Chicago 
Storage  Co.,  and  Chicago  Storage  Sales  Co.  The  phonographs  made 
by  the  said  respondents  were  manufactured  by  them  under  the  trade 
name  of  the  Tyrolia  Talking  Machine  Co.  Mrs.  Waverly  Brown, 
one  of  the  respondents,  assisted  Waverly  Brown  and  John  T.  Conley, 
respondents,  in  the  sale  of  the  phonographs  manufactured  by  the 
said  Waverly  Brown  and  John  T.  Conley,  respondents. 

Pab.  2.  The  phonographs  sold  by  the  respondents,  Waverly  Brown 
and  John  T.  Conley,  were  advertised  for  sale  by  means  of  newspaper 
advertisements,  catalogues,  correspondence,  and  such  other  ways 
peculiar  to  what  is  known  commonly  as  the  mail-order  business. 
The  newspaper  advertising  done  by  the  respondents  was  of  the  fol- 
lowing two  classes,  viz : 

(a)  Advertisements  in  the  classified  advertising  columns  in  news- 
papers circulating  in  Illinois  and  Wisconsin,  in  which  the  names  of 
the  advertisers  were  given  as  Mrs.  Waverly  Brown  or  Waverly 
Brown,  which  advertisements  offered  for  sale  slightly  used  phono- 
graphs of  standard  makes  of  great  value,  at  abnormal  and  unusual 
reductions  from  full  standard  resale  prices.  These  advertisements 
did  not  disclose  that  the  advertiser  was  engaged  in  the  business  of 
selling  phonographs  or  was  selling  phonographs  for  the  manu- 
facturers, but  conveyed  the  impression  that  the  advertiser  was  a 
householder  and  was  offering  for  sale  a  phonograph  which  had  been 
purchased  by  such  householder  for  his  own  use  and  which  had  been 
used  by  such  householder  only  a  short  time ; 

(6)  Advertisements  in  which  the  respondents,  Waverly  Brown 
and  John  T.  Conley,  used  the  following  trade  names :  Illinois  Storage 
Co.,  Chicago  Storage  Co.,  and  Chicago  Storage  Sales  Co.,  which  news- 
paper advertisements,  together  with  the  catalogues  and  letters  used 
by  said  respondents,  contained  certain  false  and  misleading  state- 
ments as  follows : 

(1)  That  the  phonographs  so  advertised  had  been  stored  for  safe- 
keeping with  one  or  another  of  the  storage  concerns  intended  to  be 
indicated  by  the  title  used,  and  that  such  phonographs  were  offered 
for  sale  for'  the  purpose  of  reimbursing  such  storage  concern  for 
unpaid  storage  charges. 

(2)  That  said  respondents  were  regularly  engaged  in  the  storage 
and  warehouse  business,  and  by  reason  of  conducting  such  business, 
came  into  possession  of  a  single  phonograph,  or  single  lots  of  phono- 
graphs, which  had  never  been  removed  from  the  cases  in  which  they 
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were  crated  when  they  left  the  factory,  and  were  being  offered  for 
sale  by  said  respondents  for  the  purpose  of  reimbursing  them  for 
unpaid  storage  charges. 

Par.  3.  The  phonographs  advertised  for  sale  by  respondents, 
Waverly  Brown  and  John  T.  Conley,  which  advertisements  were  in 
the  name  of  Waverly  Brown  and  Mrs.  Waverly  Brown,  were  new 
and  unused  phonographs,  and  the  supply  was  limited  only  by  the 
capacity  of  Waverly  Brown  and  John  T.  Conley,  respondents,  to  re- 
plenish through  manufacture  such  needs  as  the  said  Waverly  Brown, 
respondent,  and  Mrs.  Waverly  Brown,  respondent,  might  have 
through  answers  to  such  advertisements. 

Par.  4.  That  the  respondents,  Waverly  Brown  and  John  T.  Con- 
ley, from  March,  1919,  to  and  until  the  month  of  August,  1919,  during 
which  period  they  were  engaged  in  the  manufacture  and  sale  of 
phonographs  in  the  manner  herein  described,  were  not  engaged  in 
the  storage  and  warehouse  business,  but  were  regularly  engaged  in 
the  business  of  manufacturing  and  selling  phonographs  of  a  grade 
and  quality  which  were  manufactured  to  sell  at  resale  and  were  cus- 
tomarily sold  by  respondents  in  the  regular  course  of  their  business 
at  less  than  one-third  of  the  resale  price  ($260),  at  which  such  phono- 
graphs were  listed  in  the  advertising  matter  of  respondents;  that 
the  phonographs  dealt  in  by  such  respondents  in  the  period  herein- 
before mentioned  were  not  stored,  and  the  number  of  phonographs 
offered  for  sale  by  such  respondents^  advertisements  were  not  lim- 
ited as  advertised,  but  were  taken  from  respondents'  regular  stock, 
which  respondents  were  replenishing  from  time  to  time. 

Par.  5.  That  each  and  every  one  of  the  trade  names,  Illinois  Storage 
Co.,  Chicago  Storage  Co.,  and  Chicago  Storage  Sales  Co.,  was  used 
by  the  respondents,  Waverly  Brown  and  John  T.  Conley,  for  the 
purpose  and  with  the  effect  of  deceiving  purchasers  and  prospective 
purchasers  and  the  public  generally  into  believing  that  such  respond- 
ents were  conducting  the  business  of  storing  household  goods,  and 
for  the  purpose  and  with  the  effect  of  accomplishing  the  deception 
intended  by  the  use  of  the  false  and  misleading  statements  men- 
tioned in  subdivision  (b)  of  paragraph  2  hereof. 

Par.  6.  That  such  respondents,  Waverly  Brown  and  John  T.  Con- 
ley, used  the  name  of  Mrs.  Waverly  Brown,  respondent,  with  her 
consent,  and  used  the  name  of  Waverly  Brown,  in  advertisements 
offering  phonographs  for  sale  for  the  purpose  and  with  the  effect  of 
deceiving  the  purchasers  and  prospective  purchasers  and  the  public 
generally  into  believing  that  such  purchasers  and  prospective  pur- 
chasers were  being  offered  a  phonograph  of  standard  make  of  certain 
resale  price,  to  wit,  $260^  which  said  phonograph  had  been  slightly 
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used,  when  in  truth  and  in  fact  the  respondents  intended,  by  the  use 
of  such  advertisements,  to  dispose  of  new  phonographs  manufac- 
tured by  them  under  the  name  of  the  Tyrolia  Talking  Machine  Co. 

OOKCLUSIOKS. 

The  practices  of  the  respondent  under  the  conditions  and  circum- 
stances described  in  the  foregoing  findings  are  unfair  methods  of 
competition  in  interstate  commerce  and  constitute  a  violation  of  the 
act  of  Congress,  approved  September  26,  1914,  entitled  '^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 

and  for  other  purposes." 

« 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  testimony,  and 
evidence,  and  the  Commission  having  made  its  findings  as  to  the  facts 
with  the  conclusion  that  the  respondents  have  violated  the  provisions 
of  section  6  of  an  act  of  Congress,  approved  September  26,  1914, 
entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,'' 

It  is  now  ordered^  That  the  respondents,  Waverly  Brown,  Mrs. 
Waverly  Brown,  and  John  T.  Conley,  do  cease  and  desist  from  sell- 
ing in  interstate  commerce,  new  and  unused  phonographs,  manu- 
factured by  them  or  any  of  them,  or  dealt  in  by  them  or  by  any  of 
them  as  a  business,  by  means  of  advertising  matter,  circulated 
throughout  the  States  and  Territories  of  the  United  States,  having 
a  tendency  to  mislead  the  public  into  believing  that  slightly  used 
phonographs  of  standard  make  of  highest  values  are  being  offered 
for  sale  by  private  owners  at  abnormal  and  unusual  reductions  from 
full  standard  resale  prices,  when  in  truth  and  in  fact  said  phono- 
graphs are  new  and  unused  and  are  manufactured  by  Waverly  Brown 
and  John  T.  Conley,  respondents,  to  sell  to  purchasers  and  users 
thereof  and  are  sold  by  such  respondents  to  purchasers  and  users 
thereof  for  less  than  one-third  of  the  stamped  resale  price  at  which 
they  are  listed  in  the  catalogues  of  said  respondents. 

ft  is  furtJier  ordered^  That  the  respondents,  Waverly  Brown  and 
John  T.  Conley,  do  cease  and  desist  from  using  in  their  advertising 
matter,  circulated  throughout  the  States  and  Territories  of  the 
United  States,  and  in  the  sale  in  interstate  commerce  of  phonographs, 
any  of  the  following  trade  names,  to  wit:  Illinois  Storage  Co., 
Chicago  Storage  Co.,  Chicago  Storage  Sales  Co.,  or  any  other  trade 
name  which  might  have  a  tendency  to  lead  the  public  into  believing 
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that  the  business  conducted  by  the  said  Waverly  Brown  and  John  T. 
Conley  is  that  of  storing  household  goods. 

It  is  further  ordered^  That  the  said  Waverly  Brown,  Mrs.  WaTerly 
Brown,  and  John  T.  Conley,  shall  within  60  days  after  the  service 
of  a  copy  of  this  order  upon  them,  file  with  the  Commission  a 
report  in  writing  stating  in  detail  the  manner  in  which  this  order 
has  been  complied  with  and  conformed  to. 
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FEDERAL  TRADE  COMMISSION 

V. 

P.  TYBRELL  WARD,  TRADING  UNDER  THE  NAME  AND 
STYLE  OF  HOUSEHOLD  STORAGE  CO. 

OOMFIiAINT  IK  THE  MATTES  OF  THE  ALIiEGED  VIOLATIOK  OF  SECTION    9 
OF  AN  ACT  OF  C0NGBE8S  APFBOVED  8EFTEKBBB  26,  1014. 

Docket  STS.—December  21,  1020. 

Syllabus. 

Wliere  a  penKm  regnlarly  engaged  in  ttie  sale  by  mail  of  phmiographs  reeem- 
bllng  well-known  makes* 

(a)  Adopted  the  trade  name  Hoasehold  Storage  Co.  for  the  purpose,  and  with 
the  effect,  of  decelTing  purchasers  and  the  public  generally  as  to  the  true 
nature  of  his  business ; 

(5)  Falsdy  adrertised  (1)  that  in  the  course  of  his  storage  and  warehouse 
business  he  had  come  into  possession  of  a  sini^e  phonograph  or  single 
lots  of  phonographs,  never  removed  from  the  original  crates  in  which 
shipped  from  the  factory,  of  a  value  greatly  in  excess  of  the  price  al  which 
offered;  and  (2)  that  such  offers  were  limited  to  a  single  phonograph  or 
lot,  and  would  not  again  be  made ;  and 

(e)  Offered  said  phonographs,  at  less  than  one-third  of  tiie  prices  at  which 
listed  in  his  advertising  matter,  the  fact  being  that  such  phonographs  were 
manufactured  to  sell,  and  were  customarily  sold,  by  him  at  the  prices  at 
which  offered : 

Heid,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  P.  Tyrrell  Ward,  trading 
under  the  name  and  style  of  the  Household  Storage  Co.,  hereinafter 
referred  to  as  respondent,  has  been,  and  is,  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  to  act  of  Congress,  approved  September  26,  1914, 
entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows : 

Paxaobaph  1.  That  the  respondent  now  is,  and  for  more  than  a 
year  last  past  has  been,  operating  a  business  in  the  city  of  Chicago, 
in  the  State  of  Illinois ;  that  the  business  so  conducted  consists  and 
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has  consisted  of  the  sale  in  commerce  among  the  several  States  and 
Territories  of  the  United  States,  and  the  District  of  Columbia,  of 
phonographs  resembling  in  appearance  but  inferior  in  quality  to 
phonographs  made  by  well-known  manufacturers,  which  respondent 
sells  direct  to  purchasers  and  users  thereof,  by  means  of  catalogues 
and  other  advertising  matter,  and  in  direct  competition  with  other 
persons,  firms,  and  corporations  similarly  engaged. 

Par.  2.  That  said  respondent,  in  the  course  of  his  business,  made 
use  of  catalogues  and  other  advertising  matter  which  is  given  gen- 
eral circulation  throughout  the  States  and  Territories  of  the  United 
States,  and  the  District  of  Columbia ;  that  said  catalogues  and  ad- 
vertising matter  contain  certain  false  and  misleading  statements 
and  representations  concerning  respondent's  said  business  and  al- 
leged benefits  which  the  public  might  derive  from  trading  with  re- 
spondent; that  among  such  false  and  misleading  statements  and 
representations  are  statements  and  representations  to  the  effect  that 
respondent  is  regularly  engaged  in  the  storage  or  warehouse  business, 
and  by  reason  thereof  comes  into  possession  of  a  single  phonograph, 
or  of  single  lots  of  phonographs,  which  have  never  been  removed 
from  the  cases  in  which  they  left  the  factory ;  that  these  new  phono- 
graphs are  advertised  by  respondent  as  of  value  vastly  in  excess  of 
the  value  at  which  respondent  is  offering  them  for  sale  to  purchasers 
and  prospective  purchasers ;  that  such  offend  of  sale  are  limited  to  a 
single  phonograph,  or  a  single  lot  of  phonographs,  and  will  not 
again  be  6o  offered,  when  in  truth  and  in  fact  respondent  is  not  now, 
and  for  more  than  a  year  last  past,  has  not  been  engaged  in  the  stor- 
age or  warehouse  business,  but  is  regularly  engaged  in  the  business 
of  merchandizing  phonographs  of  a  grade  and  quality  which  are 
manufactured  to  sell  at  resale  and  are  customarily  sold  at  resale  by 
respondent  in  the  regular  course  of  his  business  at  less  than  one-third 
of  the  resale  price  at  which  they  are  listed  in  respondent's  said  cata- 
logues; that  said  phonographs  have  not  been  so  stored,  and  the  nimi- 
ber  so  offered  for  sale  are  not  limited  as  so  advertised,  but  are  taken 
from  respondent's  regular  trade  stock  which  can  be  and  is  replen- 
ished by  respondent  at  will ;  and  that  the  said  trade  name  is  so  used 
by  respondent  for  the  purpose  and  with  the  effect  of  accomplishing 
said  deceptions  in  the  sale  of  phonographs. 


HOTTSSHOLD  SlX>RAQS  GO.    <P.  TTKBMLL  WABD).  165 

14B  .FlBdlngB. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  P.  Tyrrell  Ward,  trading  under 
the  name  and  style  of  Household  Storage  Co.,  charging  him  with 
the  use  of  unfair  methods  of  competition  in  commerce  in  violation 
of  the  provisions  of  said  act. 

The  respondent  having  entered  his  appearance  and  having  filed 
his  answer  herein,  hearings  were  had,  and  evidence  was  thereupon 
introduced  in  support  of  the  allegations  of  said  complaint  and  on 
behalf  of  the  respondent  before  an  exaininer  of  the  Federal  Trade 
Commission  theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and 
the  Commission,  having  duly  considered  the  record  and  being  now 
fully  ad^ased  in  the  premises  make  this  .its  findings  as  to  the  facts 
and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paraobaph  1.  That  the  respondent,  in  the  period  from  November, 
1918,  to  and  until  the  month  of  March,  1920,  operated  a  business  in 
the  city  of  Chicago,  in  the  State  of  Illinois,  under  the  name  and  style 
of  Household  Storage  Co.,  which  business  consisted  of  the  sale  in 
commerce  among  the  several  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  of  phonographs  resembling  in 
appearance  those  made  by  well-known  manufacturers;  that  the  re- 
spondent, in  competition  with  other  persons,  firms,  and  corporations 
engaged  in  the  sale  of  phonographs  throughout  the  various  States 
and  Territories  of  the  United  States  and  the  District  of  Colmnbia, 
sold  phonographs  to  purchasers,  directly,  by  means  of  advertising 
matter,  catalogues,  correspondence,  and  such  other  ways  peculiar  to 
what  is  known  ccHnmonly  as  the  mail-order  business. 

Pas.  52.  That  the  advertising  matter  used  by  respondent  in  the 
course  of  his  business  contained  certain  false  and  misleading  state- 
ments, among  which  were  the  following,  viz : 

(a)  That  respondent  was  regularly  engaged  in  the  storage  and 
warehouse  business  and  by  reason  of  conducting  such  business  came 
iato  possession  of  a  single  phonograph  or  single  lots  of  phonographs 
which  had  never  been  removed  from  the  cases  in  which  such  phono- 
graphs were  crated  when  they  left  the  factory. 

{b)  That  such  phonographs  were  of  a  value  vastly  in  excess  of 
the  price  at  which  respondent  offered  them  for  sale  to  purchasers 
and  prospective  purchasers ;  that  such  offers  of  sale  were  limited  to 
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a  single  phonograph  or  to  a  lot  of  single  phonographs  that  would 
not  again  be  made. 

Par.  3.  That  respondent  in  the  period  from  November,  1918,  to 
and  until  the  month  of  March,  1920,  during  which  period  he  was  ^ 
engaged  in  the  sale  of  phonographs  in  the  manner  hereinbefore  de- 
scribed, was  not  engaged  in  the  storage  or  warehouse  business  but 
was  regularly  engaged  in  the  business  of  selling  phonographs  of 
a  grade  and  quality  which  were  manufactured  to  sell  at  resale  and 
were  customarily  sold  at  resale  by  respondent  in  the  regular  course 
of  his  business  at  less  than  one-third  of  the  resale  price  ($250)  at 
which  such  phonographs  were  listed  in  the  advertising  matter  of 
respondent;  that  the  phonographs  dealt  in  by  the  respondent  in 
the  period  hereinbefore  mentioned  were  not  stored,  and  the  number 
of  phonographs  offered  for  sale  by  respondent's  advertisments  were 
not  limited  as  advertised  but  were  taken  from  respondent's  regular 
stock,  to  replenish  which  the  respondent  had  made  arrangements 
with  the  manufacturer. 

Pab.  4.  That  the  trade  name  Household  Storage  Co.  was  used 
by  the  respondent  for  the  purpose  and  with  the  effect  of  deceiving 
purchasers  and  prospective  purchasers  and  the  public  generally  into 
believing  that  the  respondent  was  conducting  a  business  principally 
of  storing  household  goods  and  incidentally  selling  phonographs, 
and  for  the  purpose  and  with  the  effect  of  accomplishing  the  de- 
ceptions intended  by  the  use  of  the  false  and  misleading  statements 
set  forth  in  paragraph  2  hereof. 

OONOLUSIOKS. 

The  practices  of  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress,  approved  September  26,  1914,  entitled  ^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

GBMEM  TO  OXABE  AND  OBSfST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent^  the  testimony  and  evidence,  and  the  Commission  having 
made  its  findings  as  to  the  facts  with  its  conclusions  that  the  respond- 
ent has  violated  the  provisions  of  the  act  of  Congress  approved  Sep- 
tember 26,  1914,  entitled  ^An  act  to  create  a  Federal  Trade  Com- 
mission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
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It  ig  now  ordered^  That  the  respondenty  P.  Tyrrell  Ward,  and  his 
agents  and  employees  do  cease  and  desist  from  using  in  the  sale  in 
interstate  commerce  of  phonographs  the  trade  name  of  Household 
Storage  Co.,  or  any  other  trade  name  which  might  have  a  tendency 
to  lead  the  public  into  the  belief  that  the  business  conducted  by  the 
said  P.  Tyrrell  Ward  is  that  of  storing  household  goods. 

And  U  is  fwther  ordered^  That  the  said  P.  Tyrrell  Ward  shall, 
within  60  days  after  the  serrice  of  a  copy  of  this  order  upon  him, 
file  with  the  Commission  a  report  in  writing,  stating  in  detail  the 
manner  in  which  this  order  has  been  complied  with  and  conformed  to. 
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FEDERAL  TRADE  COMMISSION 
BOSTON  PIANO  &  MUSIC  COMPANY. 

GOMPLiAINT  IN   THE  MATTER  OF  THE   AJiLBQED  VIOLiATION  OF  SECTION    6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Dc^cket  277.— December  80,  1920. 

■ 

Syllabus. 

Where  a  corporation  engaged  in  the  purchase,  and  sale  to  retailers,  of  talking 
machines,  as  a  part  of  its  sales  plan  or  scheme,  and  acting  through  its 
agents, 

(a)  Used  a  printed  paper  or  instrument,  consisting  in  part  of  a  contract  and 
in  part  of  a  promissory  note,  which  printed  instrument  (I )  was  falsely  and 
dec^tively  worded;  (2)  contained  the  false  and  misleading  word  *' order** 
in  large  type  on  that  part  of  the  instrument  or  paper  constituting  the  con- 
tract; (8)  contained  the  words  "Masterphone  Talking  Machine  Co.,  Owned 
and  Operated  by  Boston  Piano  &  Music  Go.  (Inc.),"  in  large  type  on  that 
part  of  the  instrument  constituting  the  contract,  the  fact  being  that 
"  Masterphone  Talking  Machine  Co."  was  a  mere  trade  name  used  by  said 
corporation  for  the  purpose  and  with  the  effect  of  misleading  its  customers 
into  believing  it  engaged  in  manufacturing; 

(&)  Falsely  represented  that  (1)  said  printed  instruments  were  merely  orders 
for  machines  to  be  sent  on  approval ;  (2)  its  advertising  and  service  cam- 
paign would  of  itself  sell  tlie  machines;  (3)  its  agents  would  personally 
canvass  retail  merchants*' trade  and  lend  personal  service  in  a  selling 
campaign;  (4)  if  customers  failed  to  sell  the  machines  so  ordered,  the 
corporation  would  return  their  money;  and  (5)  customers  took  no  risk  and 
could  not  lose  on  the  transaction ; 

(0)  Misrepresented  (1)  the  kind  and  quality  of  the  machines,  (2)  their  pur- 
chase price  and  terms  of  payment;  (8)  the  amount,  quality,  and  character 
of  advertising  matter  and  advertising  service  furnished;  and  (4)  terms 
and  conditions  under  which  the  machines  would  be  taken  back; 

id)  Published  and  circulated  among  customers,  as  a  part  of  its  plan  for  secur- 
ing the  signatures  to  said  printed  instruments,  a  catalogue  containing  a  cut 
representing  a  manufacturing  plant,  together  with  the  words  "  Home  of 
the  Masterphone,  Adrian,  Mich.,"  for  the  purpose  and  with  a  tendency  and 
capacity  to  mislead  said  customers  into  believing  that  the  corporation 
manufactured  the  machines  sold  by  it,  the  fact  being  that  it  did  not  manu- 
facture, and  did  not  own,  lease,  occupy  or  operate  the  plant  represented ; 

With  the  effect  that,  as  a  result  of  the  various  misrepresentations  above  set 
forth,  said  corporation  continuously  secured  signatures  of  customers  to 
said  printed  instruments; 

(e)  Stated  to  customers  seeking  to  cancel  their  contracts  that  such  action  was 
impossible  because  commissions  had  been  paid  agents  and  printing  charges 
incurred,  which  statements  were  false;  and 
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(/)  Acting  In  collusion  with,  and  using  the  name  of,  a  third  party,  wrote  such 
customers  that  the  promissory  notes  were  now  in  the  hands  of  an  innocent 
third  party  for  value,  and  that  payment  thereof  was  demanded  under 
penalty  of  suit,  and  thereby  oiforced  the  provisions  of  said  printed  instru- 
ments, and  deceived  customers  Into  acquiescence  therein,  the  fact  being 
that  the  notes  in  the  hands  of  said  third  party  were  subject  to  the  same 
defenses  by  the  maker  as  though  they  had  remained  in  the  hands  of  the 
payee: 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  CommissioB,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Boston  Piano  &  Music 
Co.,  hereinafter  referred  to  as  the  respondent,  has  been  and  is  using 
unfair  methods  of  competition  in  interstate  commerce  in  viohttion 
of  the  provisions  of  section  5  of  an  act  of  Congress  approved  Sep- 
tember 526,  1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Com- 
miasion,  to  define  its  powers  and  duties,  and  for  other  purposes,"  and 
it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  issues  this  complaint,  stating  its  charges  in 
that  respect  on  information  and  belief  as  follows : 

Pabaqbaph  1.  The  respondent  is  now,  and  for  more  than  two  years 
last  past  has  been,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Iowa,  with  its  principal 
office  and  place  of  business  at  Iowa  City,  in  said  State,  and  engaged 
in  the  business  of  buying,  selling,  and  shipping  talking  machines 
and  talking-machine  records  generally  in  commerce  to  retail  mer- 
chants located  in  the  various  States  of  the  United  States,  in  direct 
competition  with  other  persons,  firms,  copartnerships,  and  corpora- 
tions similarly  engaged. 

Pab.  2.  The  respondent  in  carrying  on  its  business,  purchases  talk- 
ing machmte  with  the  name  ^^  Masterphone  "  imprinted  thereon  and 
talking-madiine  records  from  manufacturers  thereof,  and  under  the 
trade  name  Masterphone  Talking  Afachine  Co.  sells  and  ships  the 
machines  and  records  so  purchased  and  certain  advertising  matter 
to  be  used  in  advertising  the  same  to  various  retail  merchants  located 
in  numerous  States  of  the  United  States.  That  respondent  is  now, 
and  for  more  than  two  years  last  past  has  been,  negotiating,  effecting, 
and  consummating  such  sales  and  shipments  as  the  result,  and  by  the 
use  of,  a  sales  plan  consisting  of  false  representations,  fraudulent 
schemes,  devices,  and  practices,  among  which  are  the  following : 

Respondent  employs  numerous  traveling  salesmen,  who  travel 
throughout  the  various  States,  calling  upon  retail  merchants  and 
soliciting  orders  for  respondent's  machines,  records,  and  advertising 
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matter.  Respondent  supplies  its  salesmen  with  printed  forms  that 
appear  to  be  orders  or  offers  to  purchase,  but  which,  in  fact,  are, 
when  signed  by  the  prospective  purchaser  and  the  respondent's  sales- 
man, written  contracts.  Such  contracts  contain,  among  other  things, 
a  detailed  description  of  the  kind,  quality,  and  dimensions  of  the 
machine,  the  number  and  kind  of  records,  and  the  quantity  and 
character  of  advertising  matter  and  advertising  service  to  be  fur- 
nished by  the  respondent  thereunder;  a  statement  of  the  amount  of 
the  purchase  price  and  the  terms  of  payment  thereof ;  the  price,  terms, 
and  conditions  under  which  subsequent  purchases  may  be  made;  an 
enumeration  of  various  acts  agreed  to  be  performed  by  the  parties 
thereto;  and  recitals  to  the  effect  that  any  changes  of  the  printed 
contract  to  be  binding  on  the  respondent  must  appear  in  writing 
thereon;  that  all  of  the  terms  and  conditions  under  which  the  ma- 
chines and  records  are  purchased  appear  therein,  and  that  the  pur- 
chaser has  read  and  understands  the  same. 

Respondent's  salesmen,  with  the  knowledge,  acquiescence,  and 
active  cooperation  of  respondent,  its  officers,  and  employees,  and  for 
the  purpose  and  with  the  effect  of  selling  respondent's  machines, 
records,  and  advertising  matter,  and  inducing  purchasers  thereof  to 
sign  such  contracts  without  reading  or  understanding  the  nature, 
terms,  and  conditions  thereof,  misrepresent,  among  other  things,  the 
kind,  quality,  and  dimensions  of  respondent's  machines,  the  quantily 
and  charad^r  of  the  advertising  matter  and  advertising  service  that 
will  be  furnished  by  respondent  to  purchasers  thereof,  the  amount 
of  the  purchase  price  and  the  terms  of  payment  thereof,  the  price  at 
and  the  terms  under  which  subsequent  purchases  may  be  made,  the 
various  acts  to  be  performed  by  the  respondent  and  said  purchasers ; 
and  falsely  represent,  among  other  things,  that  such  printed  forms 
are  merely  orders,  and  that  the  machines  ordered  therein  would  be 
sent  on  approval,  that  respondent  operates  its  own  factory  and 
manufactures  the  machines  sold  by  it,  that  the  purchaser  can  lose  no 
money  on  the  transaction,  that  respondent's  machines  are  better  than 
the  standard  makes  of  machines,  and  that  dealers  are  abandoning  the 
sale  of  Victor,  Edison,  and  other  standard  talking  machines  and 
engaging  in  the  sale  of  respondent's;  that  such  purchasers  will  be 
granted  the  exclusive  selling  rights  for  their  req[>eotive  territories, 
that  the  kinds,  quality,  and  value  of  the  machines,  records,  advertising 
matter,  and  advertising  service  to  be  sold  are  as  described  and  the 
purchase  price  is  as  stated  by  such  salesman,  that  respondent  will 
conduct  an  advertising  campaign  that  will  in  itself  sell  the  machines 
for  the  purchaser,  and  that  such  salesman  will  return  and  lend  his 
personal  aid  in  a  selling  campaign* 
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That  the  effects,  among  other  effects,  produced  by  respondent's 
ads  in  negotiating,  effecting,  and  consummating  the  sale  of  its  talking 
machines  in  the  manner  hereinbefore  described  is  to  stifle  and  suppress 
competition  in  the  sale  and  shipment  of  talking  machines  in  inter- 
state commerce  and  to  deceive  and  mislead  purchasers  and  prospectiye 
purchasers  of  such  talking  machines. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Ciongress  approved  Septem- 
ber 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a  com- 
plaint upon  the  respondent,  Boston  Piano  A  Music  Co.,  charging  it 
with  the  use  of  unfair  competition  in  commerce  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorney,  and 
having  filed  its  answer  herein,  hearings  were  had  and  evidence  was 
thereupon  introduced  in  support  of  the  allegations  of  said  complaint, 
before  John  R.  Dowlan,  an  examiner  of  the  Federal  Trade  Commis- 
sion, theretofore  duly  appointed,  the  respondent  appearing  before 
said  examiner,  but  declining  to  introduce  evidence  in  denial  thereof. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commiasioii,  having  heard  argument  of  counsel  and  duly  considered 
the  record,  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THX  FACTS. 

Pabagraph  1.  That  the  respondent  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Iowa,  having 
its  principal  office  and  place  of  business  located  at  the  city  of  Iowa 
City,  in  said  State,  and  is  now,  and  since  April,  1917,  has  been,  en- 
gaged in  the  business  of  purchasing  talking  machines  from  the  Mano- 
phone  Corporation,  of  Adrian,  Mich. ;  the  Vitanola  Talking  Machine 
Co.,  of  Chicago,  111.,  and  the  Knittel  Co.,  of  Quincy,  lU.,  and  in  sell- 
ing and  shipping  said  talking  machines,  together  with  certain  talking 
machine  records  and  advertising  matter,  in  interstate  commerce,  to 
purchasers  thereof,  located  throughout  the  different  States  of  the 
United  States,  in  direct  competition  with  other  persons,  firms,  co- 
partnerships, and  corporations  similarly  engaged. 

Pas.  2.  That  the  respondent,  in  the  conduct  of  its  business,  is  now, 
and  since  April,  1917,  has  been,  selling  and  shipping  to  retail  mer- 
chants located  throughout  the  different  States  of  ihe  United  States 
its  talking  machines,  taUdng-machine  records,  and  advertising  matter 
by  the  use  and  as  the  result  of  a  sales  plan  or  scheme  conceived  and 
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devised  by  respondent ;  Hiat  respondent,  as  a  part  of  said  sales  plan 
or  scheme,  employed  agents  who,  acting  within  the  scope  of  their  em- 
ployment, traveled  throughout  the  different  States  of  the  United 
States  and  secured  signatures  of  said  retail  merchants  to  certain 
printed  instruments  supplied  said  agents  by  respondent;  that  said 
printed  instruments  consisted  of  one  paper,  part  of  which  consisted 
of  a  form  of  contract  and  part  of  which  consisted  of  a  form  of 
promissory  note;  that  said  ptihted  instruments  are  hereinafter  re- 
ferred to  and  designated  "  printed  instruments  " ;  that  said  "  printed 
instruments  "  are  identical  with  or  similar  to  Commission's  Exhibits 
Nos.  1  and  15,  in  evidence  in  the  record  herein. 

Par.  3.  That  the  "  printed  instruments "  designed  and  used  by 
respondent  in  the  conduct  of  its  business,  as  aforesaid,  are  falsely  and 
deceptively  worded  and  are  surrounded  with  language  that  conceals 
and  covers  the  real  meaning,  character,  nature,  and  effect  of  said 
^'  printed  instnunents " ;  that  said  respondent,  through  the  acts  of 
its  agents  acting  within  the  scope  of  their  employment,  has  con- 
tinuously secured  signatures  to  said  ''  printed  instruments  "  as  the 
result  of  the  deceptive  and  misleading  character  and  nature  of  said 
^'  printed  instruments  "  and  as  the  result  of  false  and  misleading 
statements  and  representations  of  its  said  agents  concerning  the  char- 
acter, nature,  terms,  and  provisions  of  said  ''  printed  instruments." 

Par.  4.  That  respondent,  for  the  purpose  and  with  the  intent  of 
deceiving  and  misleading  retail  merchants  into  signing  ^  printed 
instruments,"  printed  or  caused  to  be  printed  and  appear  in  large 
type  on  the  parts  of  said  "  printed  instruments  "  constituting  forms 
of  contracts  the  word  "order";  that  said  "printed  instruments" 
constituting  forms  of  contracts  are  not  orders;  that  the  word 
"  order  "  appearing  in  said  "  printed  instruments  "  is  false  and  mis- 
leading and  has  resulted  in  deceiving  and  misleading  said  retail 
merchants  and  has  enabled  respondent  to  secure  signatures  of  said 
retail  merchants  to  said  "  printed  instruments." 

Par.  5.  That  the  respondent,  for  the  purpose  and  with  the  intent  of 
deceiving  and  misleading  retail  merchants  into  signing  "  printed 
instruments,"  printed  or  caused  to  be  printed  and  appear  in  large 
type  on  the  parts  of  said  "  printed  instruments,"  constituting  forms 
of  contracts,  the  following  statement  or  representation — 

Masterphone  Talking  Machine  Ck>.,  owned  and  operated  by  Boston  Piano  & 
Mu3ie  Co.,  Inc. — 

which  statement  or  misrepreaentfttion  is  misleading  and  has  resulted 
in  leading  said  retail  merchants  to  believe  that  respondent  was  en- 
gaged in  manufacturing  talking  maohiikes,  whereas,  in  truth  and  in 
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fact,  respondent  has  never  manufactured  talking  machines^  and  in 
truth  and  in  fact  the  '^  Masterphone  Talking  Machine  Co."  is  not  a 
eompany  operated  by  respondent,  but  is  a  mere  trade  name  used  by 
respondent  for  the  purpose  and  with  the  intent  as  aforesaid. 

Par.  6.  That  the  respondent,  for  the  purpose  and  with  the  intent  of 
deceiving  and  misleading  retail  merchants  into  signing  ^^  printed 
instruments,"  is  now,  and  since  April,  1917,  has  been,  publishing 
and  circulating  among  retail  merchants  catalogues  in  which  appeared 
a  certain  cut  or  picture  representing  a  manufacturing  plant,  and 
in  which  appeared  the  following  statement  or  representation :  ^  Home 
of  the  Masterphone,  Adrian,  Mich." ;  that  said  cut  or  picture,  and 
statement  or  representation  are  designed  and  calculated,  and  have  a 
tendency  and  capacity  to  deceive  and  mislead  said  retail  merchants 
into  believing  that  respondent  manufactured  the  talking  machines 
sold  by  it,  whereas,  in  truth  and  in  fact,  respondent,  during  the 
time  in  which  it  published  and  circulated  said  catalogues,  had  no 
manufacturing  plant  and  did  not  'manufacture  talking  machines 
and  did  not  own,  lease,  occupy,  or  operate  the  manufacturing  plant 
represented  and  indicated  by  said  cut  or  picture,,  and  in  truth  and 
in  fact  the  word  "Masterphone"  is  a  mere  trade  name,  imprinted 
or  stenciled  on  talking  machines  purchased  by  respondent  from  inde- 
pendent manufacturers  thereof. 

Par.  7.  That  respondent's  agents,  acting  within  the  scope  of  their 
employment,  and  with  the  knowledge,  acquiescence,  and  support  of 
respondent,  have  continuously  secured  signatures  of  retail  merchants 
to  "  printed  instruments  "  as  the  result  of  the  following  statements 
and  representations,  all  of  which  were,  in  truth  and  in  fact,  false, 
misleading,  and  deceptive ;  that  "  printed  instruments  "  were  merely 
orders  and  that  talking  machines  ordered  therein  would  be  sent  on 
approval  and  could  be  returned  if  not  satisfactory;  that  respond- 
ent's advertising  and  service  campaign  would  itself  sell  talking  ma-  ^ 
chines;  that  respondent's  agents  would  personally  canvass  retail  mer- 
chant's trade  and  lend  personal  service  in  a  selling  campaign ;  that 
if  retail  merchants  failed  to  sell  talking  machines  ordered  under 
*'  printed  instruments,"  respondent  would  return  the  money  paid  for 
same;  that  retail  merchants  took  absolutely  no  risk  and  Could  not 
lose  money  on  the  transaction. 

Par.  8.  That  respondent's  agents,  acting  within  the  scope  of  their 
employment,  and  with  the  knowledge,  acquiescence,  and  support  of 
respondent,  have  continuously  secured  signatures  of  retail  merchants 
to  r^pondent's  "printed  instruments"  as  the  result  of  false  and 
misleading  statements  and  representations  concerning  (a)  the  kinds 
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and  quality  of  respondent's  talking  machines;  (5)  the  purchase  price 
and  the  terms  of  payment  of  respondent's  talking  machines;  {c)  the 
amount,  the  quality,  and  the  character  of  the  advertising  matter  and 
the  advertising  service  respondent  furnishes;  {d)  the  terms  and  the 
conditions  under  which  respondent  will  repurchase  or  buy  back  talk- 
ing machines. 

Par.  9.  That  the  respondent,  as  a  part  of  its  sales  plan,  after  re- 
ceiving the  executed  Sprinted  instruments,"  detached  that  part 
thereof  which  constituted  the  promissory  notes  and  delivered  them 
to  one  O.  A.  Byington,  whose  office  is  on  the  same  floor  of  the  same 
building  as  that  of  respondent,  under  pretence  of  sale  for  valuable 
consideration;  that  O.  A.  Byington  knew  the  methods  and  pretences 
by  which  the  execution  of  said  notes  was  procured  and  that  the  notes 
in  his  hands  were  subject  to  the  same  defenses  by  the  maker  as 
though  they  had  remained  in  the  hands  of  the  payee. 

Par.  10.  That  by  agreement  between  Byington  and  the  respondent, 
the  latter  was  responsible  to  I^yington  for  the  notes  if  and  when 
actually  discounted  by  the  said  Byington  and  the  respondent  was 
permitted  by  Byington  to  act  in  Byington's  name  and  stead  for  the 
purpose  of  enforcing  payment  of  such  notes  by  the  makers  thereof; 
that  pursuant  to  such  agreement  it  was  the  practice  of  the  respondent 
by  its  president  to  write  letters  to  retail  merchants  who  desired  to 
cancel  their  contracts,  stating  that  the  cancellation  of  the  contract 
was  impossible  because  commissions  had  been  paid  to  the  agent 
thereon  and  printing  charges  incurred,  which  statements  were  false, 
and  in  conjunction  therewith  to  write  to  the  same  merchants  letters 
signed  with  the  name  of  O.  A.  Byington  and  purporting  to  be  ex- 
pressions by  him  as  a  holder  of  the  merchants',  notes,  for  value  and 
without  notice  of  any  defects  therein  or  defenses  thereto,  in  which 
payment  was  demanded  under  penalty  of  suit,  which  letters  were 
false  representations  made  by  the  respondent  company;  that  as  a 
result  of  such  false  representations  respondent  enforced  the  pro- 
visions of  its  said  *^  printed  instruments  "  and  deceived  its  customers 
into  an  acquiescence  therein. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce,  and  constitute  a  violation 
of  the  act  of  Congress  approved  September  26,  1914,  entitled  ^^An 
act  to  create  a  Federal  Trade  CommissioUi  to  define  its  powers  and 
duties,  and  for  other  purposes." 
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OSDEB  TO  GBASB  AND  DEBIflT. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  re- 
indent,  testimony  and  evidence,  and  the  argument  of  counsel,  and 
tiie  Commission  having  made  its  findings  as  to  tiie  facts  with  its 
conclusions,  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,^' 

It  is  now  ordered^  That  the  respondent,  Boston  Piano  &  Music 
Co.,  and  its  officers,  representatives,  agents,  servants,  and  employees, 
do  cease  and  desist  from  directly  or  indirectly : 

(1)  Using  any  instrument  or  document  or  instruments  or  docu- 
ments identical  with  or  similar  to  those  it  made  use  of  in  negoti- 
ating and  consummating  sales  of  its  talking  machines,  talking-ma- 
chine records,  and  advertising  matter  without  fully  explaining  to 
purchasers  the  true  nature,  character,  terms,  and  conditions  thereof. 

(2)  Defrauding  or  misleading  or  attempting  to  defraud  or  mis- 
lead purchasers  by  making  any  false  or  misleading  oral  statement 
or  representation,  or  by  circulating  any  false  or  misleading  state- 
ment or  representation,  in  any  letter,  advertisement,  catalogue,  or 
any  other  printed  matter  whatsoever;  (a)  concerning  the  terms  or 
the  conditions  or  the  provisions  of  any  contract,  order,  note,  or  other 
instrument  used  by  respondent  in  negotiating  and  consummating 
the  sales  of  its  talking  machines;  (b)  concerning  the  purchase  price 
or  the  terms  of  payment  of  the  kind  or  the  quality  of  the  respondent's 
talking  machines;  {c)  concerning  the  amount  or  the  quality  or  the 
character  of  respondent's  advertising  matter  and  advertising  service; 
{d)  that  respondents  is  engaged  in  the  business  of  manufacturing 
talking  machines  or  that  conveys  the  impression  that  respondent  is 
engaged  in  the  business  of  manufacturing  talking  machines. 

(3)  Defrauding  or  misleading  or  attempting  to  defraud  or  mis- 
lead purchasers  by  writing,  sending  forth,  or  forwarding,  as  the 
agent  of,  or  on  behalf  of,  any  person  or  persons  any  letter  or  other 
conununication  containing  any  false,  misleading,  or  deceptive  state- 
ment or  representation. 

(4)  Using  cuts  or  prints  or  pictures  in  advertisements,  catalogues, 
letterheads,  or  other  printed  matter  whatsoever,  wherein  respondent 
represents  to  purchasers  or  leads  purchasers  to  believe  that  respond- 
ent is  engaged  in  the  business  of  manufacturing  talking  machines. 

Respondent  is  further  ordered  to  file  a  report  in  writing  with  the 
Commission  60  days  from  notice  hereof,  stating  in  detail  the  manner 
in  which  this  order  has  been  complied  with  and  confoimed  to. 
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FEDERAL  TRADE  COMMISSION 

V. 

ATLANTIC  REFINING  COMPANY. 

Docket  131.-— December  31,  1920. 

ORDER  OF  RESCISSION. 

WHEREAS  a  complaint  was  heretofore,  to  wit,  on  the  18th  day  of 
May,  1918,  issued  by  the  Federal  Trade  Commission  against  the 
respondent  named  above,  charging  certain  violations  of  section  5 
of  an  act  of  Congress  approved  September  26,  1914,  entitled  "An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  charging  further  that  the  re- 
spondent has  violated  section  2  of  an  act  of  Congress  approved 
October  15, 1914,  entitled  ^^An  act  to  supplement  existing  laws  against 
unlawful  restraints  and  monopolies,  and  for  other  purposes,"  and 

WHEREAS  testimony  was  taken  in  said  cause,  and  it  appears  that 
the  complaint  should  have  been  amended  in  order  to  conform  to 
the  evidence  and  that  such  action  was  not  taken :  It  is,  therefore, 

Ordered^  That  the  findings  and  conclusions  and  the  order  to  cease 
and  desist,  dated  April  27,  1920,*  in  the  above-entitled  cause  be,  and 
the  same  are  hereby,  rescinded  and  vacated. 

♦  Bee  II  F.  T.  C.  357. 
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FEDERAL  TRADE  COMMISSION 

V. 

AMERICAN  MUTUAL  SEED  COMPANY. 

GOHPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  BECTION  6  OF 
AN  AOT  OF  GONOBE88  APPROVED  SEPTEICBER   36,   1014. 

Docket  533— January  8,  1021. 

SlXLABUa. 

Where  a  corporation  dealing  in  farm  and  grass  seeds,  chiefly  on  the  mail-order 
plan,  with  the  effect  of  misleading  the  public  and  embarrassing  competi- 
tors in  the  conduct  of  their  business, 

(a)  Falsely  advertised  that  all  its  seed  was  of  high  germination; 

(5)  Advertised  that  all  its  seed  was  thoroughly  recleaned,  and  free  from  dirt 
and  weed  seedSt'especially  the  seed  of  noxious  weeds ;  that  it  had  installed 
in  its  plant  cleaning  machinery  and  equipment  of  standard  design,  by  the 
proper  and  careful  use  of  which  weed  seed,  dirt,  and  other  foreign  matter 
might  be  removed  from  seed  so  that  it  would  meet  the  requirements  of 
pure-seed  laws;  the  fact  being  that  such  seed  did  contain  considerable 
quantities  of  weed  seed,  including  noxious  weeds,  as  well  as  dirt  and 
other  for^gn  matter,  and  had  not  been  cleaned  of  seed  impurities; 

(e)  Advertised  its  seed-testing  laboratory,  together  with  a  picture  thereof,  and 
made  the  false  and  misleading  claims  with  reference  to  the  testing  of  its 
seed  that  (1)  every  lot  of  seed  sent  out  was  subject  to  a  careful  purity  and 
germination  test;  (2)  every  bag  must  come  up  to  its  standard  of  purity 
and  germination  before  being  shipped;  (3)  a  purchaser  knew  before  sow- 
ing its  seed  that  it  would  produce  results,  and  there  was  no  guesswork 
about  such  seed ;  and  (4)  its  seed-testing  laboratory  was  in  charge  of  an 
expert  seed  analyst; 

(d)  Advertised  that  every  bag  of  seed  shipped  was  tagged  to  show  the  purity 
and  germination  thereof  and  that  full  information  was  given  with  every 
bag,  which  claims  were  false  and  misleading; 

(e)  Advertised  three  grades  of  seed,  namely,  "Pinnacle  brand "  (extra  fancy), 
"Universal  brand**  (fancy),  and  "£iConomy  brand**  (choice),  and  made 
for  these  brands  varying  claims  of  excellence,  the  fact  being  that  samples 
of  each  brand  showed  on  analysis  weed  seed  and  other  impurities,  including 
in  many  instances  the  seed  of  noxious  weeds,  and  notwithstanding  the 
fact  that  it  had  established  no  standards  of  purity  for  its  three  grades, 
analjrsift  of  "  Economy  brand  **  showing  the  samples  to  be  the  equal  of 
••  Pinnacle  brand  " ; 

(f)  Advertised  and  sold,  under  the  brand  names  above  set  forth,  clover  seed 
of  various  kinds,  claiming  that  (1)  its  clover  seed  could  not  be  surpassed. 
for  purity,  vitality,  hardiness,  stooling  qualities,  and  germination;  (2)  its 
cleaning  and  grading  machinery  made  it  possible  to  furnish  the  best  clover 
seed  that  could  be  bought;  and  (3)  clover  seed  bought  from  it  eliminated 
middlemen's  profits ;  which  claims  were  false  and  misleading ; 
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(g)  Advertised  and  sold,  nnder  the  brand  names  above  set  forth,  alfalfa  seed, 
claiming  that  (1)  its  seed  stock  was  grown  ezclusively  for  it  in  the  North- 
west and  its  buyers  were  sent  into  those  sections,  where  the  seed  reached 
its  highest  perfection,  and  the  entire  output  of  the  whole  community  was 
bought;  (2)  its  standard  grades  of  alfalfa  were  invariably  Nebraska 
grown;  (8)  it  bought  no  alfalfa  seed  after  it  had  reached  the  terminal 
market,  but  secured  it  direct  from  the  grower  so  that  it  knew  exactly  what 
was  being  furnished;  and  (4)  it  furnished  seed  direct  from  the  growers; 
which  claims  were  false  and  misleading; 

ih)  Advertised  and  sold,  under  the  brand  names  above  set  forth,  timothy  seed, 
claiming  that  (1)  seed  which  no  other  seed  firm  could  procure  was  offered; 
(2)  every  powd  in  stock  was  new-crop  seed;  (8)  it  was  especially  well 
situated  to  furnish  the  best  seed  that  could  be  obtained  at  the  very  lowest 
price;  and  (4)  while  its  "Pinade  brand"  was  the  best  in  the  market,  its 
^Economy  brand"  was  choice  seed  and,  though  containing  more  hulled 
seed,  germinated  Just  as  well  and  was  especially  recommended;  which 
claims  were  false  and  misleading; 

(i)  Advertised  and  sold  certain  mixtures  of  grass  seed  as  alsike  and  timothy 
mixed;  clover,  alsike,  and  timothy  mixed;  and  red 'clover  and  timothy 
mixed,  claiming  (1)  a  much  higher  proportion  of  alsike,  much  the  more  ex- 
pensive ingredient,  for  its  alsike  and  timothy  mixture  than  was  actually 
the  case ;  and  described  said  mixture  as  alsike  and  timothy,  notwithstanding 
the  generally  recognized  practice  in  the  seed  trade  of  putting  first  in  a 
seed  mixture  the  name  of  the  ingredient  which  predominated ;  the  fact  be- 
ing that  all  of  the  grass-seed  mixtures  above  referred  to  contained  large 
percentages  of  the  seed  of  various  kinds  of  weeds,  and  other  impurities,  and 
particularly  the  seed  of  noxious  weeds,  and  that  samples  showed  on  anlysis 
a  low  germinating  power ; 

(/)  Failed  to  advise  customers  that  Its  seed  was  low  grade  or  that  it  mixed 
high-grade  and  low-grade  seeds,  or  that  certain  of  its  seed  contained 
noxious  weeds,  but  on  the  contrary  claimed  that  its  seed  was  high  grade, 
thoroughly  recleaned,  and  free  from  noxious  weed  seeds  and,  with  reference 
to  certain  varieties,  was  the  best  that  could  be  obtained ; 

(k)  Used  envelopes  to  send  out  samples  of  seed,  on  which  envelopes  were 
printed  statements  to  the  effect  that  (1)  all  its  brands  had  been  thoroughly 
recleaned ;  (2)  its  "  Pinacle  brand  "  was  equal  if  not  superior  to  any  other 
seed  on  the  market;  <8)  its  "Universal  brand'*  contained  no  bad  weed 
seed;  and  (4)  its  ''Economy  brand*'  contained  no  dangerous  weed  seed; 
all  of  which  statements  were  false  and  misleading ; 

Heldf  That  such  acts,  and  each  of  them,  under  the  circumstances  set  forth, 
constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  American  Mutual  Seed 
Co.,  hereinafter  referred  to  as  respondent,  has  been  and  is  using 
unfair  methods  of  competition  in  interstate  commerce  in  violation 
of  the  provisions  of  section  5  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Com- 
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mission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  the  American  Mutual  Seed 
Co.,  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Illinois,  having  its  principal  office  and  place  of  business  in 
the  city  of  Chicago  in  said  State,  and  is  now,  and  for  more  than  one 
year  last  past,  has  been,  engaged  in  the  business  of  dealing  in  seeds, 
including  farm,  garden,  and  flower  seeds,  purchasing  its  supply  of 
seeds  from  growers  and  dealers  in  various  States  of  the  United  States 
and  causing  same  to  be  transported  from  points,  both  within  and 
outside  the  State  of  Illinois,  where  same  are  resold  by  respondent 
upon  mail  orders  to  purchasers  in  the  various  States  of  the  United 
States  and  the  Territories  thereof,  and  respondent  causes  said  seeds 
to  be  transported  when  sold,  from  the  State  of  Illinois  through  and 
into  various  other  States  of  the  United  States  and  the  Territories 
thereof. 

Par.  2.  That  said  respondent,  in  the  course  of  its  business,  makes 
use  of  catalogues  and  other  advertising  matter,  which  are  given  gen- 
eral circulation  throughout  the  States  and  Territories  of  the  United 
States  and  in  the  District  of  Columbia,  which  said  catalogues  and 
advertising  matter  contain  certain  false  and  misleading  statements 
concerning  the  grade  and  quality  of  the  seeds  sold  by  said  respondent ; 
that  among  such  false  and  misleading  statements  are  statements  to 
the  effect  that  all  seeds  sold  by  respondent  are  sold  subject  to  State 
and  National  test  and  every  lot  of  seed  is  sampled  and  subjected  to 
a  germination  and  purity  test  before  it  is  sent  out,  so  that  it  is  known 
just  what  respondent  sends  to  its  customers ;  that  respondent  has  the 
most  modern  machinery  for  cleaning  and  grading  seeds,  which 
machinery  not  only  takes  out  the  dirt  and  weed  seeds,  but  the  light, 
small,  and  inferior  seeds  as  well;  that  respondent's  seed  stock  is 
grown  exclusively  for  it,  and  that  some  of  the  largest  growers  of 
seeds  send  to  respondent  their  entire  crop,  whereas  respondent  pro- 
cures its  supply  of  seeds  from  indiscriminate  seed  growers  and  some 
from  other  dealers  of  seeds  who  furnish  to  respondent  the  cheaper, 
inferior,  and  rejected  grades  of  seed,  and  respondent  has  become  an 
outlet  for  the  marketing  of  low-grade,  inferior  seeds,  which  con- 
tain large  quantities  of  seeds  of  noxious  weeds  which  overrun  the 
land  in  the  vicinity  in  which  the  seeds  are  planted  and  are  very 
difficult  to  eradicate. 
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REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  American  Mutual  Seed  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
Jeffrey,  Campbell  &  Clark,  and  filed  its  answer  herein,  hearings  were 
had  and  evidence  was  thereupon  introduced  in  support  of  the  allega- 
tions of  said  complaint  and  in  behalf  of  the  respondent  before  ex- 
aminers of  the  Federal  Trade  Commission  theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  heard  argument  of  counsel  and  duly  considered 
the  record,  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINQS  AS  TO  THE  FACTS. 

Paragraph  1.  That  respondent,  American  Mutual  Seed  Co.,  is  and 
was  at  all  times  herein  mentioned  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Illinois,  having  its  principal  office 
and  place  of  business  in  the  city  of  Chicago  in  said  State. 

Par.  2.  That  respondent  was  organized  in  the  year  1916  and  ever 
since  has  been  engaged  in  the  business  of  dealing  in  farm  and  grass 
seed  at  Chicago,  111.,  aforesaid,  purchasing  its  seed  from  growers  and 
dealers  in  various  States,  causing  the  same  to  be  transported  from 
within  and  without  the  State  of  Illinois  to  the  city  of  Chicago,  and 
reselling  and  shipping  same  to  purchasers  in  the  various  States  and 
Territories  of  the  United  States,  and  the  District  of  Columbia. 

Par.  3.  That  respondent  conducts  a  large  part  of  its  said  business 
upon  the  mail-order  plan,  publishing  and  circulating  throughout 
the  United  States  annual  catalogues  and  other  advertising  matter 
containing  descriptions  of  the  various  kinds  and  grades  of  seed  sold 
by  it.  These  catalogues  are  sent  direct  to  farmers  and  to  those 
desirous  of  purchasing  seed,  and  they  in  turn  send  their  orders  to 
respondent  company  and  the  seed  is  shipped  to  them. 

Par.  4.  That  for  more  than  one  year  last  past,  and  specifically 
in  its  catalogue  published  for  the  year  1919,  and  other  advertising 
matter  distributed  by  it  throughout  the  various  States  and  Terri- 
tories of  the  United  States  as  aforesaid,  respondent  has  made  state- 
ments concerning  the  grade  and  quality  of  its  various  kinds  of  seed, 
and  to  effect  the  sale  thereof,  which  statements  are  in  many  par- 
ticulars false  and  misleading  and  calculated  to  mislead  purchasers 
and  prospective  purchasers  of  such  seed^ 
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Pail  5.  That  in  its  1919  catalogue  respondent  represented  and 
guaranteed  its  seed  to  be  of  high  germination,  and  that  this  state- 
ment and  guarantee  applied  to  all  seed  sold  by  respondent;  said 
statement  is  and  was  in  fact  untrue  in  that  respondent's  seed  was 
and  is  not  all  of  high  germination,  as  shown  by  analyses  made  of 
various  samples  of  respondent's  seed  by  the  State  seed  analyses  of 
the  States  of  Wisconsin  and  New  York,  these  analyses  in  some  cases 
showing  germination  tests  as  low  a*8  48  and  72  per  cent. 

Pab.  6.  That  in  its  1919  catalogue  and  its  other  advertising  matter, 
respondent  repeatedly  calls  attention  to  the  alleged  fact  that  its 
seed  is  all  thoroughly  recleaned  and  is  free  from  dirt  and  weed  seeds, 
including  in  particular  the  seed  of  what  are  declared  to  be  noxious 
or  dangerous  weeds  by  the  pure-seed  laws  of  many  of  the  States; 
that  these  statements  were  and  are  false  ^and  misleading  in  that  re- 
spondent's said  seed  did  in  fact  contain  considerable  quantities  of 
weed  seed,  including  noxious  weeds,  as  well  as  dirt  and  other  foreign 
matter,  and  had  not  been  cleaned  of  all  these  impurities  as  claimed 
by  respondent;  that  an  officer  of  respondent  admitted  selling  seed 
to  its  customers  containing  the  seed  of  noxious  or  dangerous  weeds. 

Pab.  7.  That  respondent  has  installed  in  its  plant  cleaning  ma- 
chinery and  equipment  of  standard  design  similar  to  that  possessed 
by  other  companies  in  the  seed  business;  that  by  the  proper  and 
careful  use  of  this  type  of  machinery,  weed  seed,  dirt,  and  other 
foreign  matter  may  be  removed  from  seed  so  that  it  will  meet  the 
requirements  of  the  pure-seed  laws  of  the  several  States;  that  re- 
spondent did  not  properly  clean  all  its  seed  sold  to  its  customers  as 
shown  by  analyses  of  shipments  by  respondent  into  certain  States, 
made  by  the  seed  analysA  of  said  States,  such  analyses  showing  the 
pres^ice  of  dirt  and  of  many  kinds  of  weed  seeds,  including  noxious 
or  dangerous  weeds,  and  in  certain  instances  said  noxious  weeds 
being  found  in  quantitieis  sufficient  to  condemn  the  seed  for  sale  in 

said  States. 
Pah.  8.  That  in  its  1919  catalogue  respondent  calls  attention  to 

its  seed-testing  laboratory,  showing  a  picture  of  same,  and  makes 
various  claims  regarding  the  testing  of  its  seed,  among  such  state- 
ments being  the  following:  That  every  lot  of  seed  it  sends  out  is 
subject  to  a  certain  purity  aud  germination  test ;  that  every  bag  must 
c(»ne  up  to  its  standard  of  purity  and  germination  before  being 
shipped ;  that  a  purchaser  from  it  knows  before  sowing  its  seed  that 
it  will  produce  results,  and  that  there  is  no  guesswork  about  it3  seed ; 
that  its  seed-testing  laboratory  is  in  charge  of  an  expert  seed  analyst; 
that  these  statements  were  and  are  false  and  misleading  in  that 
respondent  has  no  recognized  standard  of  purity  and  germination 
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REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  American  Mutual  Seed  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
Jeffrey,  Campbell  &  Clark,  and  filed  its  answer  herein,  hearings  were 
had  and  evidence  was  thereupon  introduced  in  support  of  the  allega- 
tions of  said  complaint  and  in  behalf  of  the  respondent  before  ex- 
aminers of  the  Federal  Trade  Commission  theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  heard  argument  of  counsel  and  duly  considered 
the  record,  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  respondent,  American  Mutual  Seed  Co.,  is  and 
was  at  all  times  herein  mentioned  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Illinois,  having  its  principal  office 
and  place  of  business  in  the  city  of  Chicago  in  said  State. 

Par.  2.  That  respondent  was  organized  in  the  year  1915  and  ever 
since  has  been  engaged  in  the  business  of  dealing  in  farm  and  grass 
seed  at  Chicago,  111.,  aforesaid,  purchasing  its  seed  from  growers  and 
dealers  in  various  States,  causing  the  same  to  be  transported  from 
within  and  without  the  State  of  Illinois  to  the  city  of  Chicago,  and 
reselling  and  shipping  same  to  purchasers  in  the  various  States  and 
Territories  of  the  United  States,  and  the  District  of  Columbia. 

Par.  3.  That  respondent  conducts  a  large  part  of  its  said  business 
upon  the  mail-order  plan,  publishing  and  circulating  throughout 
the  United  States  annual  catalogues  and  other  advertising  matter 
containing  descriptions  of  the  various  kinds  and  grades  of  seed  sold 
by  it.  These  catalogues  are  sent  direct  to  farmers  and  to  those 
desirous  of  purchasing  seed,  and  they  in  turn  send  their  orders  to 
respondent  company  and  the  seed  is  shipped  to  them. 

Par.  4.  That  for  more  than  one  year  last  past,  and  specifically 
in  its  catalogue  published  for  the  year  1919,  and  other  advertising 
matter  distributed  by  it  throughout  the  various  States  and  Terri- 
tories of  the  United  States  as  aforesaid,  respondent  has  made  state- 
ments concerning  the  grade  and  quality  of  its  various  kinds  of  seed, 
and  to  effect  the  sale  thereof,  which  statements  are  in  many  par- 
ticulars false  and  misleading  and  calculated  to  mislead  purchasers 
and  prospective  purchasers  of  such  seed» 
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Pae.  5.  That  in  its  1919  catalogue  respondent  represented  and 
guaranteed  its  seed  to  be  of  high  germination,  and  that  this  state- 
ment and  guarantee  applied  to  all  seed  sold  by  respondent;  said 
statement  is  and  was  in  fact  untrue  in  that  respondent's  seed  was 
and  is  not  all  of  high  germination,  as  shown  by  analyses  made  of 
various  £nmples  of  respondent's  seed  by  the  State  seed  analyses  of 
the  States  of  Wisconsin  and  New  York,  these  analyses  in  some  cases 
showing  germination  tests  as  low  a*s  48  and  72  per  cent. 

Pab.  6.  That  in  its  1919  catalogue  and  its  other  advertising  matter, 
respondent  repeatedly  calls  attention  to  the  alleged  fact  that  its 
seed  is  all  thoroughly  recleaned  and  is  free  from  dirt  and  weed  seeds, 
inciuding  in  particular  the  seed  of  what  are  declared  to  be  noxious 
or  dangerous  weeds  by  the  pure-seed  laws  of  many  of  the  States; 
that  these  statements  were  and  are  false  ^and  misleading  in  that  re- 
spondent's said  seed  did  in  fact  contain  considerable  quantities  of 
weed  seed,  including  noxious  weeds,  as  well  as  dirt  and  other  foreign 
matter,  and  had  not  been  cleaned  of  all  these  impurities  as  claimed 
by  respondent;  that  an  officer  of  respondent  admitted  selling  seed 
to  its  customers  containing  the  seed  of  noxious  or  dangerous  weeds. 

Pab.  7.  That  respondent  has  installed  in  its  plant  cleaning  ma- 
chinery and  equipment  of  standard  design  similar  to  that  possessed 
by  other  companies  in  the  seed  business;  that  by  the  proper  and 
careful  use  of  this  type  of  machinery,  weed  seed,  dirt,  and  other 
foreign  matter  may  be  removed  from  seed  so  that  it  will  meet  the 
requirements  of  the  pure-seed  laws  of  the  several  States;  that  re- 
spondent did  not  properly  clean  all  its  seed  sold  to  its  customers  as 
shown  by  analyses  of  shipments  by  respondent  into  certain  States, 
made  by  the  seed  analysft  of  said  States,  such  analyses  showing  the 
presence  of  dirt  and  of  many  kinds  of  weed  seeds,  including  noxious 
or  dangerous  weeds,  and  in  certain  instances  said  noxious  weeds 
being  found  in  quantities  sufficient  to  condemn  the  seed  for  sale  in 
said  States. 

Pab.  8.  That  in  its  1919  catalogue  respondent  calls  attention  to 
its  seed-testing  laboratory,  showing  a  picture  of  same,  and  makes 
various  claims  regarding  the  testing  of  its  seed,  among  such  state- 
ments being  the  following:  That  every  lot  of  seed  it  sends  out  is 
subject  to  a  certain  purity  and  germination  test ;  that  every  bag  must 
come  up  to  its  standard  of  purity  and  germination  before  being 
shipped ;  that  a  purchaser  from  it  knows  before  sowing  its  seed  that 
it  will  produce  results,  and  that  there  is  no  guesswork  about  its  seed ; 
that  its  seed-testing  laboratory  is  in  charge  of  an  expert  seed  analyst; 
that  these  statements  were  and  are  false  and  misleading  in  that 
respondent  has  no  recognized  standard  of  purity  and  germination 
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for  its  seed,  and  in  many  cases  purchased  seed  from  other  seed  com- 
panies and  sent  said  s^  out  to  its  customers  without  making  a 
purity  and  germination  test  of  it;  that  from  February,  1919,  until 
the  summer  of  1919,  and  particularly  during  the  seed-selling  season, 
respondent  was  without  the  services  of  a  seed  analyst  and  relied  on  a 
casual  inspection  of  the  seed  it  purchased  from  growers,  and,  where 
available,  on  the  analyses  furnished  with  the  seed  it  purchased  from 
other  seed  companies  to  determine  the  purity  and  germination  of  the 
seed  it  sold  its  customers;  that  at  no  time  during  the  period  when 
it  was  without  the  services  of  a  seed  analyst  did  it  notify  its  cus- 
tomers or  prospective  customers  of  that  fact ;  that  during  this  period 
respondent  did  not  know  the  purity  or  germination  value  of  its  seed, 
or  what  the  results  would  be  to  its  customers  from  sowing  seed 
bought  from  it. 

Par.  9.  That  in  its  1919  catalogue  respondent  states  that  every  bag 
of  seed  shipped  by  it  carries  a  tag  stating  the  purity  and  germina- 
tion of  the  seed;  that  the  tag  tells  the  percentage  of  seed  that  will 
germinate,  the  percentage  of  foreign  matter  and  weed  seed;  that 
it  gives  full  information  with  every  bag  of  seed  it  sells;  that  these 
statements  were  and  are  false  and  misleading  in  that  many  of  its 
shipments  do  not  give  any  information  as  to  the  purity  and  germi- 
nation of  the  seed,  and  in  certain  instances  where  such  information 
is  given  it  was  found  on  analysis  by  the  State  seed  analyst  of  the 
State  into  which  shipped,  that  the  information  given  did  not  accu- 
rately state  the  percentages  of  impurities  present  in  the  seed,  and 
in  no  instance  did  the  tag  show  the  presence  of  noxious  or  dangerous 
weeds,  as  required  by  the  State  law. 

Par.  10.  That  respondent  offers  for  sale  tRree  grades  of  seed,  which 
it  calls  "  Pinnacle  brand  "  (extra  fancy) ,  "  Universal  brand  "  (fancy), 
"  Economy  brand "  (choice) ;  "  Pinnacle  brand "  being  the  finest 
grade  and  "  Economy  brand  "  the  lowest.  That  it  claims  that  alf  its 
grades  have  been  thoroughly  recleaned.  That  in  explaining  the 
•necessity  of  handling  more  than  one  grade  of  seed,  respondent,  in 
its  1919  catalogue,  states  its  "  Pinnacle  brand  "  is  "  perfection  itself,'' 
and  is  not  offered  in  competition  with  ordinary  grades.  That  in 
describing  its  brands  it  states  that  "Pinnacle  brand"  is  carefully 
graded  to  secure  seed  of  uniform  size,  and  is  "  hand-picked  seed  "  and 
the  best  that  grows;  that  "Universal  brand"  has  been  thoroughly 
recleaned  and  is  one  of  the  highest  grades  of  seed ;  that  "  Economy 
brand"  has  been  thoroughly  recleaned  and  is  the  equal  of  many 
grades  sold  as  fancy  and  represented  to  be  the  best.  That  samples  of 
each  and  every  one  of  these  three  brands,  including  different  varieties 
of  seed,  have  been  analyzed  and  have  been  found  to  contain  weed 
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seed  and  other  imparities,  and  in  many  instances  the  seed  of  certain 
weeds  which  are  declared  to  be  noxious  weeds  by  the  pure-'Seed  laws 
of  the  various  States.  That  respondent  has  established  no  standards 
of  purity  for  its  three  grades,  as  shown  by  analyses  of  ^^  Eoon<»ny 
brand,"  which  showed  the  samples  to  be  the  equal  of  ^^  Pinnacle 
brand,"  and  analyses  of  ^^  Universal  brand,"  which  showed  it  to 
contain  many  kinds  of  weeds,  noxious  weeds,  and  other  impurities. 

Pab.  11.  That  respondent  has  advertised  and  sold  for  more  than 
one  year  last  past,  in  interstate  commerce,  clover  seed  of  various 
kinds,  including  medium  red  or  June  clover,  alsike  clover,  mammoth 
clover,  and  sweet  clover  of  various  kinds,  under  the  same  grades  and 
brand  names  as  hereinbefore  set  forth;  that  it  states  in  its  1919 
catalogue  with  reference  to  its  clover  seed : ''  Our  clover  seed  can  not 
be  surpassed  for  purity,  strong  vitality,  hardiness  and  stooling  quali- 
ties, and  as  all  our  seed  has  been  run  through  the  scarifying  machine, 
no  clover  seed  can  surpass  it  in  germination";  ^^Our  superior 
cleaning  and  grading  machinery  makes  it  possible  for  us  to  furnish 
you  the  very  best  clover  seed  that  the  money  will  buy  " ;  "  ♦  ♦  ♦ 
when  you  secure  it  [clover]  from  us  you  get  it  from  first  hands  and 
are  not  forced  to  pay  two  or  three  middlemen's  profits."  That  thes* 
statements  are  false  and  misleading  in  that,  as  hereinbefore  set  forth, 
all  its  brands  and  grades  do  contain  noxious  weed  seeds  and  other 
impurities.  That  16  samples  of  clover  seed  shipped  into  the  States 
of  Wisconsin  and  New  York  by  respondent  were  sent  to  the  official 
seed  analysts  of  said  States,  and  were  analyzed  by  them ;  that  out  of 
nine  shipments  into  Wisconsin,  eight  were  condemned  for  sale  in 
that  State  because  of  noxious  weed  content  in  excess  of  that  allowed 
by  law,  and  the  other  sample  showed  the  presence  of  a  noxious  weed; 
and  in  seven  samples  analyzed  in  New  York,  all  contained  weed  seed 
of  various  kinds,  in  one  case  consisting  of  22  different  varieties,  in- 
cluding in  every  sample,  except  one,  the  seed  of  weeds  declared  to  be 
noxious  by  the  pure-seed  law  of  said  State.  That  respondent  buys 
a  large  proportion  of  its  clover  seed  from  other  seed  companies  and 
not  direct  from  the  grower. 

Pab.  12.  That  respondent  has  advertised  and  sold  for  more  than 
one  year  last  past  in  interstate  commerce,  alfalfa  seed,  under  the 
same  grades  and  brand  names  a^  hereinbefore  set  forth;  that  it 
states  in  its  1919  catalogue,  with  reference  to  alfalfa  seed :  ^^  Our  seed 
stock  is  grown  exclusively  for  us  in  the  Northwest;  *  *  •  we 
send  our  buyers  right  ii^  those  sections  where  alfalfa  seed  is  grown 
in  the  highest  state  of  perfection,  and  buy  the  entire  output  of  the 
whole  community,  *  *  ♦  "  j  «  Our  standard  grades  of  alfalfa  are  in- 
variably Nebraska  grown    *    *    *";    ''We  buy  no  alfalfa  seed  after 
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it  has  reached  the  terminal  market,  but  secure  it  direct  from  the 
grower,  and  then  we  know  just  what  we  are  furnishing  you  ".  "  We 
furnish  you  your  seed  direct  from  the  growers."  That  all  these 
statements  are  false  and  misleading  in  that  its  alfalfa  seed  is  not 
grown  exclusively  for  it  in  the  Northwest,  but  such  as  it  obtained 
from  that  section  is  bought  by  it  on  the  open  market  in  competition 
with  other  seed  companies,  and  it  does  not  buy  the  entire  output  of 
a  community  as  alleged  by  it;  that  respondent's  so-called  standard 
grades  of  alfalfa  are  not  all  grown  in  Nebraska,  as  admitted  by  re- 
spondent's secretary,  but,  in  fact,  during  1919  only  a  very  small  por- 
tion of  its  standard  grade  alfalfa  seed  came  from  Nebraska;  that 
the  terminal  market  for  alfalfa  seed  is  Kansas  City,  and  respondent 
purchased  large  quantities  of  alfalfa  from  dealers  in  said  city ;  that 
it  does  not  secure  all  its  alfalfa  direct  from  the  growers  as  alleged 
by  it,  as  it  purchased  a  large  proportion  of  its  alfalfa  requirements 
from  other  seed  companies,  and  does  not  know  in  many  instances 
where  the  seed  is  grown.  That  a  sample  of  Grimm  alfalfa  taken  from 
a  shipment  made  by  respondent  to  a  purchaser  in  Wisconsin  bore  a 
label  giving  the  purity  as  99.5  per  cent  and  germination  90  per  cent; 
on  analysis  by  the  State  seed  analyst  it  was  found  to  be  96.8  per  cent 
purity,  germination  82  per  cent,  and  contained  the  seeds  of  weeds 
declared  by  the  State  law  to  be  noxious  in  sufficient  quantities  to  con- 
demn the  shipment  for  sale  in  Wisconsin;  that  three  samples  of 
alfalfa  seed  sent  to  prospective  purchasers  in  the  State  of  New  York 
by  respond^it,  marked  "  Pinnacle  brand,"  "  Universal  brand,"  and 
>^  Economy  brand,"  were  analyzed  by  the  State  seed  analyst  of  said 
State ;  the  "  Pinnacle  brand  "  and  "  Economy  brand  "  were  found  to 
contain  the  seed  of  a  weed  considered  troublesome  under  the  State 
law,  and  the  ^'  Universal  brand  "  contained  the  seed  of  four  different 
weeds,  three  of  which  are  considered  noxious  weeds  under  the  pure- 
seed  law  of  said  State. 

Pab.  13.  That  respondent  has  advertised  and  sold  for  more  than 
one  year,  last  past  in  interstate  commerce,  timothy  seed  under  the  same 
grades  and  brand  names  as  hereinbefore  set  forth ;  that  it  states  in 
its  1919  catalogue  with  reference  to  timothy  seed:  "We  ♦  ♦  • 
offer  you  seed  which  no  other  seed  firm  can  procure  *  •  •"; 
"  Every  poimd  of  timothy  which  we  have  in  stock  is  new  crop  seed 
♦  *  *  we  are  especially  well  favored  to  furnish  you  the  best 
timothy  seed  to  be  obtained,  and  at  the  very  lowest  prices;" 
"  Our  ^  Pinnacle  brand '  is  the  best  that  is  in  the  market,  our '  Economy 
brand '  is  choice  seed,  but  contains  more  hulled  seed  *  *  *^  but  it 
germinates  just  as  good,  and  we  can  especially  recommend  the  seed 
to  you."    That  all  these  statements  are  false  and  misleading  in  tiiat 
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respondent  is  not  able  to  obtain  superior  qualities  of  timothy  seed 
than  other  seed  companies ;  that  all  of  respondent's  timothy  seed  is 
not  new  crop  seed,  as  it  purchases  large  quantities  of  timotiiy  from 
other  seed  companies,  and  does  not  know  in  every  instance  that  this 
seed  is  new  crop  seed ;  that  respondent  does  not  handle  exclusively 
the  best  timothy  seed  to  be  obtained ;  that  respondent's  timothy  seed 
contains  weed  seed  and  other  impurities,  as  shown  by  certain  samples 
shipped  into  the  States  of  Wisconsin  and  New  Yortc  by  respondent 
and  analyzed  by  the  oflScial  seed  analysts  of  said  States;  one  shipment 
into  Wisconsin  on  analysis  was  shown  to  contain  the  seeds  of  a  weed 
considered  noxious  under  the  State  law  in  a  quantity  sufficient  to  con- 
demn the  sale  of  said  seed  in  that  State;  two  samples  shipped  into 
New  York  marked  "  Pinnacle  'brand  "  and  **  Economy  brand  "  were 
analyzed;  the  ^Pinnacle  brand ^  contained  the  seeds  of  two  weeds 
considered  troublesome  by  the  seed  law  of  the  State,  and  the  ^  Econ* 
omy  brand  "  contained  the  seeds  of  eight  different  varieties  of  weeds, 
including  one  noxious  weed  and  two  different  varieties  of  crop  seeds. 
Pab.  14.  That  respondent  has  advertised  and  sold  for  more  than 
one  year  last  past  in  interstate  commeroie  certain  mixtures  of  grass 
seed  which  it  calls  alsike  and  timothy  mixed;  clover,  alsike,  and 
timothy  mixed ;  red  clover  and  timothy  mixed ;  that  respondent  does 
not  sell  said  mixtures  under  the  various  grades  and  brand  names 
under  which  it  sells  its  other  grass  seeds,  as  hereinbefore  set  forth, 
but  only  sells  one  grade  of  these  seed  mixtures;  that  alsike  clover 
seed  costs  two  to  four  times  as  much  as  timothy  seed ;  that  respondent 
in  its  1919  catalogue  states  its  alsike  and  timothy  mixed  is  bought  in 
the  country  and  contains  about  one-third  alsike  and  two-thirds 
timothy.  That  said  statements  are  false  and  misleading  in  that  its 
alsike  and  timothy  mixture  does  not  contain  one^third  alsike  seed, 
but,  in  fact,  contains  generally  only  from  5  to  8  per  cent  alsike;  that 
a  very  small  proportion,  if  any,  of  its  alsike  and  timothy  mixture  is 
purchased  in  the  country  as  represented  by  respondent,  but  that  in 
1919,  or  in  preparation  for  the  1919  seed  season,  respondent  purchased 
about  900,000  pounds  of  this  mixture  from  other  seed  companies,  of 
which  only  15,852  pounds  was  high-grade  seed ;  that  said  grass-seed 
mixtures  all  contained  in  large  percentage  the  seed  of  various  kinds 
of  weeds,  and  other  impurities,  and  particalarly  the  seed  of  noxious 
weeds,  often  in  quantities  sufficient  to  condemn  the  seed  for  sale  in  the 
State  into  which  it  was  shipped;  that  the  secretary  of  respondent 
company  admitted  buying  a  large  quantity  of  low-grade  alsike  and 
timothy  mixed  seed  in  1919,  which  was  sold  to  its  customers,  and  that 
respondent  had  considerable  trouble  because  of  its  quality.  That  17 
samples  of  mixed  seed  of  the  varieties  named  above,  from  shipments 
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made  by  respondent  to  purchasers  in  the  States  of  Wisconsin  and 
New  York,  w^re  sent  to  the  official  seed  analysts  of  those  States,  and 
were  analyzed  by  them ;  that  said  shipments  were  shown  on  analysis 
to  be  generailly  low  in  purity,  in  one  case  as  low  as  79.5  per  cent,  ger- 
minating power  of  the  various  crop  seed  comprising  the  mixture 
generally  low,  in  one  instance  being  48  per  cent,  foreign  seed  of 
various  kinds  amounting  to  as  much  as  15  per  cent,  including  various 
kinds  of  weed  seed,  ranging  from  15  to  33  different  varieties,  and 
from  8.75  to  6  per  cent  inert  matter;  that  in  every  sample  analyzed 
the  seed  of  weeds  considered  noxious  under  the  pure-seed  laws  of  the 
above-mentioned  States  were  found  present,  in  many  cases  in  quanti- 
ties beyond  that  allowed  by  the  State  laws,  and  as  a  consequence  the 
shipments  in  such  cases  were  condemned  for  sale  in  said  States.  That 
it  is  generally  recognized  in  the  seed  trade  in  describing  a  seed  mix- 
ture, that  the  kind  of  seed  of  which  a  preponderance  is  present  in  the 
mixture,  shall  be  the  name  first  mentioned  in  describing  said  mixture, 
i.  e.,  if  there  is  a  larger  percentage  of  timothy  in  a  mixture  than  there 
.is  of  alsike,  said  mixture  would  be  called  timothy  and  alsike  mixed, 
or  vice  versa;  that  respondent  calls  its  mixture  alsike  and  timothy 
mixed,  and  said  mixture  only  contains  from  5  to  8  per  cent  alsike,  as 
shown  by  analyses  hereinbefore  referred  to. 

Pab.  15.  That  respondent  purchases  large  quantities  of  various 
kinds  of  grass  seed  from  other  seed  companies,  which  seed  is  low 
grade  in  quality,  and  resells  said  seed  to  its  customers ;  that  respond- 
ent admits  mixing  high-grade  seed  with  low-grade  seed  and  selling 
said  mixture  as  its  intermediate  grade ;  that  respondent  admits  buy- 
ing seed  containing  the  seed  of  noxious  weeds  and  reselling  said 
seed  to  its  customers;  that  respondent  did  not  notify  its  customers 
.  and  prospective  customers  that  its  said  seed  was  low  grade,  nor  that 
it  mixed  its  high-grade  seed  and  low-grade  seed,  nor  that  certain 
of  its  seed  contained  noxious  weeds,  but  on  the  contrary  claimed  in 
its  catalogue  and  other  advertising  matter  that  said  seed  was  high 
grade,  thoroughly  recleaned,  and  free  from  noxious  or  dangerous 
weed  seed,  and  with  reference  to  certain  varieties  claimed  that  it  was 
the  best  seed  to  be  obtained  anywhere. 

Par.  16.  That  respondent  uses  certain  envelopes  to  send  out 
samples  of  its  seed  to  prospective  purchasers;  that  said  envelopes 
have  printed  on  them  descriptive  matter,  being  generally  the  same 
for  each  variety  of  seed,  but  differing  as  to  its  several  brands ;  that 
it  states  on  these  envelopes  that  all  its  brands  have  been  carefully 
and  thoroughly  recleaned,  that  its  ^  Pinnacle  brand  "  is  equal  if  not 
superior  to  any  other  seed  on  the  market,  that  its  "  Universal  brand '' 
contains  no  bad  weed  seed,  and  that  its  ^^  Economy  brand  "  contains 
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no  dangerous  weed  seed ;  that  all  these  statements  were  and  are  false 
and  misleading  in  that  analyses  of  samples  of  each  of  these  brands 
including  various  kinds  of  grass  seed  have  shown  said  seed  not  to  be 
thoroughly  and  carefully  recLeaned,  and  to  contain  many  kinds  of 
weed  seed,  including  noxious  or  dangerous  weeds  of  different  varieties. 

Par.  17.  That  respondent  has  on  numerous  occasions  had  its  atten- 
tion called  by  State  seed  analysts  to  the  fact  that  its  shipments  of 
seed  into  certain  of  the  States  did  not  comply  with  the  pure  seed  laws 
of  said  States,  and  it  has  on  various  occasions  stated  that  it  would 
comply  with  such  laws. 

Par.  18.  That  the  effect  of  the  misrepresentations  above  set  forth 
is  to  mislead  the  public  and  to  embarrass  competitors  of  respondent 
in  the  conduct  of  their  business. 

CONCLUSIONS. 

That  the  methods  of  competition  set  forth  in  the  foregoing  findings 
of  facts  in  paragraphs  4  to  16,  inclusive,  and  each  and  all  of  them  are, 
under  the  circumstances  therein  set  forth,  unfair  methods  of  competi- 
tion in  interstate  commerce  in  violation  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled,  "An  act  to  create  a  Federal 
Trade  Conmiission,  to  define  its  powers  and  duties,  and  for  other 
purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, the  testimony  and  evidence,  and  the  argument  of  counsel, 
and  the  Conmiission  having  madtf  its  findings  as  to  the  facts,  with  its 
conclusions  that  the  respondent  has  violated  the  provisions  of  the  act 
of  Congress,  approved  September  26, 1914,  entitled  "An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes," 

It  is  ordered^  That  the  respondent,  American  Mutual  Seed  Co.,  its 
officers,  agents,  representatives,  servants,  and  employees,  cease  and 
desist  from: 

Publishing  or  circulating  any  catalogs  or  other  advertising  or  de- 
scriptive matter  containing  false  or  misleading  statements  as  to  the 
character  or  quality  of  the  seed  sold  by  it,  and  more  specifically  any 
false  and  misleading  statements  concerning : 

{a)  The  freedom  of  respondent's  seed  from  noxious  weed  seed  or 
other  impurities. 

{b)  The  germinating  qualities  of  respondent's  seed. 

(c)  The  method  of  testing  its  seed  for  purity  and  germination. 
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(d)  The  manner  in  which  respondent  marks  or  tags  shipments  of 
its  seed. 

(e)  The  place  where  any  of  its  seed  are  grown. 

(/)  The  source  from  which  respondent  obtains  its  seed. 

(ff)  Its  ability  to  secure  and  offer  for  sale  seed  superior  to  that 
offered  by  others. 

(A)  The  quantity  or  quality  of  the  constituent  elements  of  any  of 
respondent's  seed  mixtures. 

And  it  is  further  ordered,  That  respondent,  American  Mutual  Seed 
Co.,  shall  within  60  days  from  date  of  service  of  this  order  file  with 
the  Commission  a  report  setting  forth  in  detail  the  manner  and  form 
in  which  it  has  complied  with  the  order  of  the  Commission  herein  set 
forth. 
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Complaint. 


FEDERAL  TRADE  COMMISSION 

V. 

WINSTED  HOSIERY  COMPANY.* 
coMFLAnrr  iK  the  matter  of  the  alleged  violation  of  SEOnOK  6  OF 

AN  ACT  OF  OONORESS  APPROVED  SEFTEICBER  26,  1914. 

Docket  214.— January  14,  1921. 

Stixabus. 

Where  a  corporation  mgaged  in  the  mannfactnre  and  sale  of  knit  underwear, 
in  competition  with  manufacturers  and  importers  of  underwear  composed 
wholly  of  wool,  and  also  with  manufacturers  and  importers  of  underwear 
composed  partly  of  cotton,  who  either  correctly  branded  and  labeled  their 
underwear  with  reference  to  composition  or  failed  to  brand  and  label  the 
same  at  all  in  that  respect;  branded,  labeled,  advertlseil  and  sold  certain 
lines  of  its  underwear  not  composed  wholly  of  wool,  but  the  fabric  of  which, 
due  to  its  manufacture  from  "  wool-spun  **  yams  composed  of  cotton  and 
wool,  was  soft  and  woolly,  as  "Men's  Natural  Merino  Shirts,"  ''Men's 
Gray  Wool  Shirts,"  "Men's  Natural  Worsted  Shirts,"  "Australian  Wo<rt 
Shirts,"  and  "Men's  Natural  Wool  Shirts,"  and  thereby  misled  a  substan- 
tial part  of  the  purchasing  public  into  believing  that  such  goods  were  all 
wool,  and  also  tended  to  encourage  and  aid  representations  to  consumers  to 
that  effect  by  ignorant  or  unscrupulous  retailers  and  sales  people : 

Heldy  That  such  branding,  labeling,  advertising  and  sales,  under  the  circum- 
stances set  forth,  constituted  unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Winsted  Hosiery  Co., 
hereinafter  referred  to  as  the  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  6  of  the  act  of  Congress,  approved  September 
26,  1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,'^  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint  stating  its  charges  in  that  respect, 
on  information  and  belief  as  follows : 

Paragbaph  1.  That  the  respondent,  Winsted  Hosiery  Co.,  is  a  cor- 
poration organized,  existing,  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  -State  of  Connecticut,  having  its  principal  factory, 
office,  and  place  of  business  located  at  the  town  of  Winsted,  in  said 
State,  now  and  for  more  than  one  year  last  past  engaged  in  manufac- 
turing and  selling  underwear  throughout  the  States  and  Territories  of 

*  Modified  and  new  findings.  S«t  footnote  pa  pp.  190,  191,  liPd  ori^D^l  findingB  In 
n  F,  T.  a  202  «|  tef . 
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the  United  States,  and  that  at  all  times  hereinafter  mentioned  re- 
spondent has  carried  on  and  conducted  such  business  in  competition 
with  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Par.  2.  That  the  respondent,  Winsted  Hosiery  Co.,  in  the  conduct 
of  its  business,  manufactures  such  underwear  so  sold  by  it  in  its 
factory  located  at  the  town  of  Winsted,  State  of  Connecticut,  and 
purchases  and  enters  into  contracts  of  purchase  for  the  necessary 
component  materials  needed  therefor,  in  different  States  and  Ter- 
ritories of  the  United  States,  transporting  the  same  through  other 
States  of  the  United  States  in  and  to  said  town  of  Winsted,  where 
they  are  made  and  manufactured  into  the  finished  product  and  sold 
and  shipped  to  purchasers  thereof;  that  after  such  products  are  so 
manufactured,  they  are  continuously  moved  to,  from,  and  among 
other  States  and  Territories  of  the  United  States  and  the  District 
of  Columbia,  and  there  is  continuously  and  has  been  at  all  times  here- 
inafter mentioned,  a  constant  current  of  trade  in  commerce  in  said 
underwear  between  and  among  the  various  States  of  the  United 
States,  the  Territories  thereof,  and  the  District  of  Columbia,  and 
especially  to  and  through  the  town  of  Winsted,  State  of  Connecticut, 
and  therefrom  to  and  through  other  States  of  the  United  States, 
the  Territories  thereof  and  the  District  of  Columbia. 

Par.  3.  That  for  more  than  one  year  last  past  the  respondent, 
Winsted  Hosiery  Co.,  with  the  purpose,  intent,  and  effect  of  stifling 
and  suppressing  competition  in  the  manufacture  and  sale  of  under- 
wear in  interstate  commerce,  has  in  the  conduct  of  its  business  man- 
ufactured and  sold  in  commerce  aforesaid,  and  labeled,  advertised, 
and  branded  certain  lines  of  imderwear  composed  of  but  a  small 
amount  of  wool  as  ^' Men's  Natural  Merino  Shirts,"  ^^  Men's  Gray 
Wool  Shirts,"  Men's  Natural  Wool  Shirts,"  "  Men's  Natural  Worsted 
Shirts,"  ^Australian  Wool  Shirts."  That  such  advertisements, 
brands,  and  labels  are  false  and  misleading  and  calculated  and  de- 
signed to  and  do  deceive  the  trade  and  general  public  into  the  belief 
that  such  underwear  is  manufactured  and  made  and  composed  wholly 
of  wool. 

REPORT,  MODIFIED  AND  NEW  FINDINGS  AS  TO  THE 
FACTS,  AND  RECOMMENDED  MODIFIED  ORDER.* 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent  charging  it  with  the  use  of  unfair 


*  tTnited  SUte«  Circuit  Court  of  AppcAlft  for  the  second  circuit. 

Winsted  Hosierj  Companj,  petitioner,  v.  Federal  Trade  Commission,  respondent. 
The  petitioner,  Winsted  Hosiery  Co.,  haying  filed  in  this  court,  under  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914,  entitled  "  An  act  to 
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methodfl  of  competition  in  conuneroe  in  Tiolation  of  the  provisions 
of  said  act 

The  respondent  having  entered  its  appearance  by  its  attorney,  and 
filed  its  answer  herein,  a  statement  of  facts  was  agreed  upon  by 
counsel  for  the  Commission  and  for  the  respondent,  to  be  taken  in 
lieu  of  evidence,  and  findings  of  fact  and  conclusion  were  thereupon 
adopted  by  the  Conmiission  and  an  order  made  thereon,  dated  Jan- 
uary 29, 1920,  that  the  respondent  cease  and  desist  from  using  certain 
labels  alleged  in  the  complaint  herein,  except  as  provided  in  said 
order;  thereafter  the  respondent,  by  its  attorneys,  filed  with  the 
United  States  Circuit  Court  of  Appeals,  Second  Circuit,  a  petition  to 
review  said  order  as  provided  by  law,  and  notice  of  the  same  was 
duly  served  upon  the  Commission;  thereafter  application  was  made 
on  behalf  of  the  Commission  to  the  said  court  for  permission  to  take 
additional  evidence,  under  the  provisions  of  section  5  of  the  act  of 
Congress  approved  September  26,  1914,  and  by  an  order  dated 
Octc^r  18, 1920,  the  motion  was  granted  and  ninety  days  was  allowed 
within  which  to  take  such  evidence;  such  additional  evidence  there- 
after having  been  introduced  in  support  of  the  allegations  of  said 
complaint  before  Mr.  James  McKeag,  an  examiner  of  the  Federal 
Trade  Commission,  theretofore  duly  appointed,  and  an  opportunity 
having  been  given  to  the  respondent  to  introduce  evidence  on  its 
behalf,  and  respondent,  by  its  attorneys,  having  rested  without  the 
taking  of  evidence. 

Now,  in  accordance  with  the  provisions  of  section  5  of  the  act  of. 
Congress  approved  September  26, 1914,  the  Commission  having  duly 
considered  the  record,  and  being  now  fully  advised  in  the  premises, 
modifies  its  findings  as  to  the  facts,  as  previously  adopted,  and  makes 
new  findings  by  reason  of  the  additional  evidence,  constituting  all 
its  findings  of  facts  herein^  as  follows : 

FINDINGS  AS  TO  THE  FACTS. 

Pabagbaph  1.  The  respondent,  Winsted  Hosiery  Co.,  is  and  has 
been  for  the  last  20  years  a  corporation  duly  incorporated  under  the 

create  a  Federml  Trade  ConunlMlon.  to  datkne  its  powers  and  dvties,  and  for  other 
purpoees/'  a  written  petition  for  rerlew  of  an  order  leaned  by  the  Federal  Trade  Com- 
mission, the  respondent  herein,  dlrectlnf  the  petitioner  to  cease  and  desist  from  the 
use  of  certalq  labels  on  underwear  manufactured  hj  It,  and  the  Federal  Trade  Commis- 
sion, under  another  proiislon  of  said  act,  harlng  apidled  to  this  court  for  leave  to 
adduce  additional  eyldence  and  such  leaye  harlng  been  granted  by  an  order  dated  October 
18,  1920,  as  follows :  **  A  motion  harlng  been  made  herein  by  counsel  for  the  respondent 
to  remand  this  proceeding  for  the  purpose  of  taking  further  testimony :  Upon  considera- 
tloo  thereof  it  is  ordered  that  Miid  motion  be  and  hereby  is  granted,  the  respondent  to  hare 
90  days  from  the  date  hereof  within  which  to  take  such  eridence  "  ;  and  additional  eridence 
bafing  been  taken  by  respondent  in  pursuance  of  said  order,  now  the  respondent,  tbe 
Fedeiil  Trade  Commission,  makes  return  of  such  additional  eridence  to  this  court  and 
flies  therewith  Its  modified  and  new  findings  of  facts  and  its  leeommendaUon  for  the 
Bkodiflcatlon  of  Its  orli^al  order,  as  hereto  attached : 

By  the  CoBsmisston : 

[siiL.]  (Signed)  Huston  Tbompsoit,  Ch4Milirman, 

Dated  this  14th  day  of  January,  A.  D.  1021. 

Attflst: 

(Signed)  J.  P.  ToDBRj  Secreiurp, 
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laws  of  the  State  of  Connecticut,  and  is  and  has  been  during  that 
time  engaged  in  the  manufacture  of  knit  underwear,  shirts  and  draw- 
ers, and  hosiery,  having  its  principal  place  of  business  and  factory  at 
Winstead,  Conn.,  and  a  branch  factory  at  Norfolk,  Conn.,  and  one  at 
Unionville,  Conn. ;  the  respondent  for  more  than  10  years  has  sold, 
and  now  sells,  its  products  of  knit  underwear,  including  men^s  shirts 
and  drawers,  throughout  various  States  of  the  United  States,  and 
has  conducted  its  business  of  manufacture  and  sale,  as  above  de- 
scribed, in  competition  with  other  persons,  firms,  and  corporations 
similarly  engaged. 

Par.  2.  The  respondent  in  the  conduct  of  its  business,  as  stated  in 
paragraph  1,  has  for  more  than  10  years  prior  to  October  30,  1918, 
the  date  of  the  issuance  of  the  complaint  herein,  sold  and  shipped  its 
products,  namely,  knit  underwear,  to  purchasers  thereof  located  in 
different  States  of  the  United  States;  and  during  the  time  named 
there  has  been  a  constant  trade  and  commerce  in  such  products 
between  and  among  various  States  of  the  United  States.  For  the 
three  years  prior  to  October  81,  1918,  the  respondent's  sales  of  its 
products  of  knit  underwear  aggregated  $2,500,000. 

Par.  3.  Respondent  admits  by  its  answer  that  for  more  than  one 
year  prior  to  January,  1919,  it  has  in  the  conduct  of  its  business 
manufactured  and  sold  in  commerce  (as  set  forth  in  the  complaint 
herein)  and  labeled,  advertised,  and  branded  certain  lines  of  under- 
wear as  "  Men's  Natural  Merino  Shirts,"  "  Men's  Gray  Wool  Shirts,'' 
"Men's  Natural  Worsted  Shirts,"  "Australian  Wool  Shirts,"  and 
"  Men's  Natural  Wool  Shirts,"  and  that  such  underwear  is  not  com- 
posed wholly  of  wool. 

Par.  4.  The  methods  employed  by  the  respondent  in  labeling,  ad- 
vertising, and  branding  its  product  are  effective  to  carry  both  to  the 
retailer  and  the  ultimate  consumer  thereof,  the  representation  that 
such  garments  were  composed  wholly  of  wool,  and  in  the  absence  of 
technical  knowledge  in  either  the  retailer  or  the  consumer  tended  to 
create  the  belief  that  such  garments  were,  in  fact,  wholly  composed 
of  wool. 

Par.  6.  During  the  period  of  more  than  five  years  prior  to  October 
80,  1918,  labels  bearing  the  various  legends  set  out  in  paragraph  3 
have  been  pasted  on  or  attached  by  respondent  to  the  boxes  in  which 
it  sold  and  delivered  to  its  customers  underwear  manufactured  by  it ; 
said  labels  also  bore  respondent's  trade-mark,  consisting  of  the  words 
"  Winsted  Hosiery  Company  "  in  a  circle. 

Par.  6.  The  underwear  so  labeled,  advertised,  and  sold,  as  set  forth 
in  paragraphs  3  and  5,  was  not  composed  wholly  of  wool,  being  part 


WINSTBD  HOSIERY  CO,  193 

ISO  Findings, 

wool  and  part  cotton,  the  percentage  of  wool  therein  varying  generally 
from  25  per  cent  to  80  per  cent,  and  in  some  cases  being  as  low  as  10 
per  cent ;  as  a  rule,  for  the  underwear  containing  50  per  cent  or  iess 
of  wool  respondent  has  used  labels  containing  the  word  ^  Merino,'* 
and  on  those  containing  more  than  50  per  cent  of  wool  labels  contain- 
ing the  word  "  Wool," 

Pab.  7.  The  percentage  of  wool  in  the  underwear  manufactured  by 
respondent  and  sold  under  the  labels  stated  above,  varied  from  time 
to  time  according  to  the  relative  cost  of  wool  and  cotton  and  accord- 
ing to  the  loss  in  the  process  of  fulling,  the  latter  extending  to  5  per 
cent.  Respondent  has  not  put  any  all-wool  underwear  on  the  market 
for  a  good  many  years. 

Pab.  8.  Sespondent  sells  its  product  of  underwear  to  retaUere. 

Pab.  9.  Bespondent's  boxes  containing  its  underwear,  labeled  as  set 
forth  in  paragraph  3,  have  been  customarily  placed  by  purchasers, 
namely,  retailers,  on  their  shelves,  exposing  said  labels  to  the  view  of 
their  customers,  and  retailers  and  their  salesmen  have  sold  the  con- 
tents from  the  boxes  so  labeled  to  the  public. 

Pab.  10.  The  word  ^^  merino  "  means  primarily  and  popularly  a 
breed  of  sheep  whose  fleece  is  a  fine  long-staple  wool,  and  as  applied 
to  wool  it  signifies  the  fieece  .of  that  sheep  or  a  grade  corresponding 
to  it  in  quality.  It  is  so  used  commercially  in  the  wool  trade  and 
commancLs  the  highest  price. 

The  noun  ^^wool"  means  the  fleece  or  coat  of  the  domesticated 
sheep,  and  as  an  adjective  the  word  means  ^'  made  of  wool.'' 

^  Worsted  "  means  primarily  and  popularly  a  yam  or  fabric  made 
wholly  of  wool. 

^  Australian  Wool "  means  primarily  and  popularly  wool  grown 
in  Australia  and  is  a  distinct  eommodity  in  the  wool  and  yam  mar- 
kets, and  is  known  generally  as  a  fine  grade  of  wool. 

Pab.  11.  The  merino  sheep,  meaning  a  sheep  of  the  merino  blood, 
has  been  celebrated  for  centuries  in  Europe  for  its  fine  wool)  and  was 
imported  into  this  country  early  in  the  nineteenth  century,  and  has 
been  conserved  and  bred  here  ever  since  and  recognized  as  the  sheep 
producing  the  highest  grade  of  fine  wool.  It  has  existed  and  now 
exists  in  large  numbers  in  various  parts  of  this  country. 

The  classification  or  grading  of  wool  in  the  wool  market  is  based  on 
the  standard  of  the  wool  of  the  merino  sheep,  the  terms  ^fine," 
"  three-fourths  blood,"  "  half-blood,"  etc.,  as  grades  of  wool,  refer- 
ring primarily  to  full-blood,  three- fourths  and  one-half  blood,  respec- 
tively, of  the  merino  breed. 

74636**— 22 13 
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Pah.  12.  A  substantial  part  of  the  consuming  public  understand  the 
words  "merino,"  "natural  merino,"  "natural  wool,"  "gray  wool," 
"natural  worsted,"  "Australian  wool,"  and  gray  merino"  as  ap- 
plied to  underwear  to  indicate  all-wool  underwear. 

Par.  18.  Some  buyers  for  retailers  and  salespeople  understand  the 
words  "merino,"  "natural  merino,"  natural  wool,"  "gray  wool," 
"  natural  worsted,"  "  Australian  wool,"  and  "  gray  merino,"  as  ap- 
plied to  underwear  to  indicate  all-wool  underwear. 

Par.  14.  Some  retailers  and  their  salesmen  rely  on  the  labels  on 
the  boxes  in  which  they  sell  their  underwear,  including  respondent's, 
such  as  "Merino,"  "Natural  Wool,"  "Australian  Wool,"  and 
"  Gray  Merino,"  and  use  them  to  sell  underwear  under  such  labels  as 
all  wool. 

Par.  16.  The  labels  "  Merino,"  "  Natural  Merino,"  "  Natural  Wool," 
"Gray  Wool,"  "Natural  Worsted,"  "Australian  Wool,"  and  "Gray 
Merino,"  used  on  garments  composed  partly  of  wool  and  partly  of 
cotton,  or  their  containers,  tend  to  encourage  and  aid  representations 
to  consumers  by  ignorant  or  unscrupulous  retailers  and  salesmen 
that  the  underwear  so  labeled  is  all  wool.  The  pay  of  retail  salesmen 
of  underwear  often  depends  in  part  on  the  amount  of  their  sales. 

Par.  16.  The  labels  "  Natural  Merino,"  "  Natural  Wool,"  "  Gray 
Wool,"  "  Natural  Worsted,"  "  Australian  Wool,"  and  "  Gray  Merino," 
as  used  by  respondent  for  its  underwear  composed  partly  of  wool 
and  partly  of -cotton,  or  on  the  containers,  are  calculated  to  and  do 
mislead  a  substantial  part  of  the  purchasing  public  to  believe  that 
the  garments  sold  under  such  labels  are  all  wool. 

Par.  17.  The  words  "merino,"  "wool,"  and  "worsted"  as  used 
by  respondent  in  labels  applied  to  their  product  of  knit  underwear 
severally  tend  to  and  do  mislead  a  substantial  part  of  the  consuming 
public  to  believe  that  they  indicate  aU-wool  garments  and  into  pur- 
chasing in  that  belief. 

Par.  18.  The  respondent  makes  and  uses  "wool-spun"  yams, 
composed  of  cotton  and  wool,  in  the  underwear  manufactured  and 
sold  by  it  under  the  labels  as  stated  in  paragraph  16,  which  make  a 
soft,  woolly  fabric  and  tend  to  cause  the  purchasing  public  to  believe 
that  it  is  all  wool. 

Par.  19.  The  terms  "merino,"  "natural  merino,"  and  "natural 
wool"  have  been  for  many  years  used  by  some  manufacturers  as 
labels  for  underwear  made  entirely  of  cotton.  The  sales  people  of 
retailers  can  not  tell  from  their  own  examination  the  proportions  of 
wool  and  cotton  in  knit  underwear  composed  partly  of  wool  and 
partly  of  cotton. 
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Par  20.  The  word  "merino"  is  used  by  manufacturers  of  yam 
and  knit  underwear  and  largely  by  jobbers  and  retailers  as  a  trade 
term,  meaning  a  combination  of  cotton  and  wool.  Yarns  made 
partly  of  cotton  and  partly  of  wool  fibres  and  known  in  the  termi- 
nology of  the  trade  as  "  merino  ^  yams  are  sold  and  billed  by  yam 
manufacturers  to  underwear  manufacturers  as  containing  definitely 
stated  percentages  of  cotton  and  wool.  The  term  "merino"  when 
applied  in  the  retail  trade  to  underwear  composed  partly  of  wool 
and  partly  of  cotton  is  used  regardless  of  the  percentages  of  wool  and 
cotton  and  has  no  definite  meaning. 

Par.  21.  All-wool  knit  underwear  has  been  widely  manufactured 
and  sold  in  this  country  for  20  years  or  more  under  various  labels, 
such  as  "All-wool,"  "  Wool,"  "  Natural  Wool,"  "  Random  Wool,"  and 
"  Pure  Wool,"  and  under  trade-mark  brands  without  any  words  de- 
scriptive of  the  composition  thereof.  All-wool  knit  underwear  of  do- 
mestic manufacture  has  constituted  a  substantial  proportion  of  the 
total  product  of  all-wool  and  wool-and-cotton  underwear.  According 
to  the  census  of  1914,  for  manufacture  of  textiles,  the  latest  available, 
the  amount  of  all-wool  knit  underwear — ^namely,  shirts  and  drawers — 
as  compared  with  the  output  of  such  underwear  made  partly  of  cotton 
and  partly  of  wool,  was  for  the  year  1914  in  quantity — that  is,  by 
dozens — 373,046  dozens  to  1,434,504  dozens  and  in  value  $3,448,575  to 
$9,228,686  or  20  per  cent  approximately  in  quantity  and  27  per  cent 
in  value  of  the  entire  product  of  underwear  in  this  country  composed 
of  wool  in  whole  or  in  part. 

Par.  22.  All-wool  knit  underwear  has  been  imported  for  sale  into 
this  country  by  various  retail  dealers  for  20  years  or  more,  has  been 
sold  under  various  labels  such  as  "All-wool,"  "  Wool,'^  "  Natural 
"Wool,"  "  Pure  Wool,"  "  Lamb's  Wool,"  and  under  trade-marks,  e.  g., 
"  Demophilo,"  "  Two  Steeples,"  and  some  has  been  so  imported  and 
sold  without  any  label  indicating  its  composition.  Knit  underwear 
has  been  imported  for  sale  into  this  country  for  20  years  or  more, 
composed  of  various  percentages  of  cotton  and  wool,  under  the  labels 
"  Cotton  and  Wool,"  "  Cotton  and  Wool  Mixed,"  "  Gauze  Merino," 
"  Wool  and  Cotton  "  or  "  Cotton  and  Wool,"  according  to  whether 
the  percentage  of  wool  or  cotton  present  was  greater  or  less. 

Par.  23.  The  knit  underwear  manufactured  in  this  country  con- 
sisting of  cotton  and  wool  in  various  percentages  has  been  sold  for 
10  years  or  more  under  a  variety  of  labels  differing  from  respond- 
ent's as  set  out  in  paragraph  8 ;  a  large  number  of  the  total  output 
of  such  garments  have  been  made  and  sold  by  manufacturers  without 
any  label  or-marking  describing  the  materials  or  fibers  of  which  they 
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are  composed,  such  as  cotton  and  wool,  but  under  the  private  trade- 
mark or  brand  of  the  manufacturer  or  retailer  alone.  Manufacturers 
of  knit  underwear  made  partly  of  cotton  and  partly  of  wool  have 
been  accustomed  to  sell  their  underwear  under  labels  in  the  form  and 
language  requested  by  their  customers,  and  such  labels  include  both 
trade-marks  or  brands  without  descriptive  words  and  terms  such  as 
"  Fine "  and  "  Superior  "  in  combination  with  the  word  "  Under- 
wear," without  words  descriptive  of  the  composition,  and  fancy  or 
coined  names.  Such  imderwear  has  also  been  sold  under  the  labels 
"  Cotton  and  Wool "  and  "  Part  Wool." 

Par.  24.  Knit  underwear  composed  partly  of  cotton  and  partly  of 
wool,  under  the  labels  "  Natural  Merino,"  "  Natural  Wool,"  "  Gray 
Wool,"  "  Natural  Worsted,"  "  Australian  Wool,"  and  "  Gray  Merino,** 
has  been  sold  by  respondent  in  competition  with  underwear  manu- 
factured wholly  of  wool,  imported  and  domestic,  and  manufactured 
and  sold  under  labels  indicating  that  fact,  or  under  some  of  the  labels 
named  above  in  this  paragraph  or  under  private  trade-marks  or 
brands  alone,  without  descriptive  terms,  and  in  competition  with  knit 
underwear  composed  partly  of  cotton  and  partly  of  wool,  imported 
or  domestic,  manufactured  and  sold  under  labels  indicating  such 
composition  or  under  trade-marks  or  brands  alone,  without  descrip- 
tive terms  or  under  labels  bearing  fancy  or  coined  names. 

Par.  26.  Some  retailers  have  ceased  the  use  of  "  Merino  "  on  under- 
wear made  partly  of  cotton  and  partly  of  wool  since  before  the  begin- 
ning of  this  proceeding,  because  of  its  uncertain,  ambiguous,  and 
misleading  meaning  to  the  public. 

Par.  26.  It  is  the  sense  of  the  underwear  industry  as  expressed  by 
the  American  Knit  Goods  Manufacturers,  an  organization  represent- 
ing approximately  75  per  cent  of  manufacturers  in  this  country  of 
the  class  of  knit  underwear  manufactured  by  respondent,  that  the 
use  on  knit  underwear  composed  partly  of  wool  and  partly  of  cotton 
of  the  words  "  Wool  Underwear,"  **  Worsted  Underwear,"  "  Natural 
Wool  Underwear,"  "Australian  Wool  Underwear,"  and  "Natural 
Merino,"  among  others,  are  "  improper,"  and  the  words  "  Wool  and 
Cotton"  are  recommended  by  said  association  for  use  as  labels  on 
underwear  made  partly  of  wool  and  partly  of  cotton,  and  the  said 
organization  has  by  official  action  requested  its  members  to  drop  the 
use  of  the  word  "  Merino  "  as  a  label  on  underwear  made  of  cotton 
and  wool  unless  followed  by  the  words  "  wool  and  cotton." 

Par.  27.  It  is  the  sense  of  retailers  as  expressed  by  the  board  of 
directors  of  the  National  Association  of  Hetail  Clothiers  that  the 
terms   (1)    "Natural  Merino,"    (2)    "Gray  Wool,"    (3)   "Natural 
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Wool,''  (4)  "Natural  Worsted,''  (6)  "Australian  Wool,"  used  as  a 
brand  or  name  on  underwear  that  contained  cotton  or  other  adulter- 
ant than  wool,  or  on  the  box  containing  such  underwear,  might  mis- 
lead the  consumer  and  in  many  instances  retailers  into  the  belief  that 
garments  so  marked  were  not  adulterated  and  that  such  misleading 
terms  should  not  be  used. 

Par.  28.  Bespondent  has  continuously  up  to  the  present  time 
manufactured  and  sold  knit  underwear  under  the  labels  set  out  in 
paragraph  3,  and  the  proportions  of  wool  and  cotton  therein  have 
not  differed  materially  from  those  stated  in  paragraph  6. 

CONCIiUSIOKS. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  "An  act 
to  create  a  Federal  Trade  Conmiission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

RECOMMENDED  MODIFIED  ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, the  statement  of  facts  agreed  upon  by  counsel  for  the  Com- 
mission and  respondent,  and  upon  the  additional  evidence  taken  for 
the  Conmiission  under  an  order  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  dated  October  18,  1920,  and  the 
Commission  having,  by  reason  of  such  additional  evidence,  modified 
some  of  its  original  findings  and  adopted  new  findings  as  to  the  facts 
and  adopted  its  conclusions  that  the  respondent  has  violated  the  pro- 
visions of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled, "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  it  now  recommends  the 
following  modification  of  its  original  order  to  cease  and  desist 
herein,  dated  January  20, 1920 : 

It  is  now  ordered^  That  the  respondent,  the  Winsted  Hosiery  Co., 
its  officers,  Iftgents,  representatives,  servants,  and  employees,  do  cease 
and  desist  from  employing  or  using  as  labels  or  brands  on  underwear 
or  other  knit  goods  not  composed  wholly  of  wool,  or  on  the  wrappers, 
boxers,  or  other  containers  in  which  they  are  delivered  to  customers, 
the  word  "  Merino,"  "  Wool,"  or  "  Worsted,"  alone  or  in  combination 
with  any  other  word  or  words,  unless  accompanied  by  a  word  or 
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words  designating  the  substance,  fiber,  or  material,  other  than  wool, 
of  which  the  garments  are  composed  in  part  (e.  g.,  "  Merino,  Wool, 
and  Cotton";  "Wool  anl  Cotton";  "Worsted,  Wool  and  Cotton"; 
"  Wool,  Cotton  and  Silk"),  qr  by  a  word  or  words  otherwise  clearly 
indicating  that  such  underwear  or  other  goods  is  not  made  wholly  of 
wool  (e.  g.,  part  wool). 

Eespondent  is  further  ordered  to  file  a  report  in  writing  with  the 
Commission  three  months  from  notice  hereof,  stating  in  detail  the 
manner  in  which  this  order  has  been  complied  with  and  conformed  to. 
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V. 

THE  TAIYO  TRADING  COMPANY,  INC. 

COMPLAINT  IN  THE   MATTEB  OF  THE   ALLEGED  VIOLATION   OF  SECTION    S 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEICBER  26,  1914. 

Docket  636.— January  15, 1921. 

Stixabus. 

Where  a  corporation  engaged  in  the  importation  and  sale  of  Japanese  safety 
matches,  imported  and  sold  the  same  in  containers  of  the  same  size,  shape, 
material  and  appearance  as  those  in  which  Swedish  and  American  safety 
matches  were  sold  and  marketed  in  the  United  States,  on  the  labels  of  which 
containers  were  conspicuously  impressed  the  distinctive  and  commonly 
used  Swedish  words  *'  Sakerhetstandstikor  "  and  "  Tandsticksfabriks,"  and 
medallion  designs  resembling,  except  upon  minute  insi)ection,  representa- 
tions of  medals  awarded  Swedish  manufacturers  of  safety  matches  at 
Tarious  European  expositions  and  by  them  placed  upon  the  containers  of 
their  product,  and  also  inconspicuously  the  words  "  Made  in  Nippon,"  but 
nothing  prominently  suggesting  Japan  to  the  ordinary  American  purchaser; 
with  the  natural  and  probable  tendency  to  mislead  the  purchasing  public 
into  believing  that  such  Japanese  matches  were  of  Swedish  origin : 

Held,  That  such  practices,  substantially  as  described,  constituted  unfair  methods 
of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason-  to  believe  from  a 
preliminary  investigation  made  by  it  that  The  Taiyo  Trading  Co. 
(Inc.),  hereinafter  referred  to  as  the  respondent,  has  been  and  now 
is  using  unfair  methods  of  competition  in  interstate  commerce  in 
violation  of  the  provisions  of  section  5  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled,  "An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,''  and  it  appearing  that  a  proceeding  by  it  in  respect  thereof 
would  be  to  the  interest  of  the  public,  issues  this  complaint,  stating 
its  charges  in  that  respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  The  Taiyo  Trading  Co.  (Inc.), 
is  a  corporation  organized  and  existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York,  having  its  principal 
office  and  place  of  business  in  the  city  of  New  York,  in  said  State, 
and  is  now  and  has  been  since  December  28,  1918,  engaged  in  the 
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sale  of  matches  in  and  among  the  various  States  and  Territories  of 
the  United  States  and  the  District  of  Columbia  in  direct  competition 
with  other  persons,  copartnerships,  and  corporations  similarly  en- 
gaged. 

Pab.  2.  That  the  respondent  in  the  conduct  of  its  business  pur- 
chases and  enters  into  contracts  for  the  purchase  of  matches  manu- 
factured in  Japan,  importing  said  matches  from  Japan  to  the  said 
city  of  New  York,  where  they  are  sold  and  shipped  by  the  re- 
spondent to  purchasers  thereof;  that  after  said  matches  are  so  im- 
ported they  are  continuously  moved  to,  from,  and  among  other 
States  and  Territories  of  the  United  States  and  the  District  of  Colum- 
bia, and  there  is  continuously  and  has  been  at  all  times  hereinafter 
mentioned  a  constant  current  of  trade  and  commerce  in  said  matches 
between  and  among  the  various  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  and  especially  to  and  through 
the  city  of  New  York,  State  of  New  York,  and  therefrom  to  and 
through  the  other  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia. 

Par.  3.  That  now  and  for  many  years  last  past  various  brands  of 
matches  sold  and  used  throughout  the  various  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia  have  been  manu- 
factured in  Sweden  and  sold,  as  aforesaid,  in  boxes  or  containers  of 
certain  peculiar  sizes  with  Swedish  inscriptions  thereon;  that  said 
matches  by  reason  of  their  use  and  by  reason  of  the  Swedish  inscrip- 
tions on  the  said  containers  or  boxes,  and  by  reason  of  the  peculiar 
sizes  of  said  containers  or  boxes,  have  become  well  known  to  the  trade 
and  purchasing  public  to  be  of  a  certain  quality  and  to  be  manu- 
factured in  Sweden. 

Par.  4.  That  now  and  since  the  28th  day  of  December,  1918,  the 
respondent  with  the  effect  of  stifling  and  suppressing  competition  in 
the  manufacture  and  sale  of  matches  in  interstate  commerce  has,  in 
the  conduct  of  its  business,  sold  matches  so  manufactured  in  Japan 
in  containers  or  boxes  similar  in  size  and  style  and  material  to  those 
containing  matches  manufactured  in  Sweden,  as  aforesaid,  and  with 
Swedish  inscriptions  thereon;  that  such  Swedish  inscriptions  are 
calculated  and  designed  to,  and  do.  deceiye  the  trade  and  general 
public  into  the  belief  that  the  matches  contained  in  the  containers  er 
boxes  so  inscribed  are  manufactured  in  Sweden,  whereas  in  fact  such 
matches  are  and  have  been  manufactured  in  Japan. 
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REPOET,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent.  The  Taiyo  Trading  Co.  (Inc.),  charg- 
ing it  with  the  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
Black,  Varian  &  Simon,  and  filed  its  answer  herein,  hearings  were 
had  and  evidence  was  thereupon  introduced  in  support  of  the  alle- 
gations of  said  complaint  and  on  behalf  of  the  respondent  before  Mr. 
B.  L.  Shinn,  an  examiner  of  the  Federal  Trade  Commission,  thereto- 
fore duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission  having  heard  argument  of  counsel  and  duly  considered 
the  record,  and  being  now  fully  advised  in  the  premises,  makes  this 
its  findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paragbaph  1.  That  the  respondent,  The  Taiyo  Trading  Co.  (Inc.), 
is  a  corporation  organized  and  existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York,  having  its  principal 
office  and  place  of  business  in  the  city  of  New  York,  in  said  State ; 
and  is  now  and  has  been  since  December  28, 1918,  engaged  in  the  sale 
of  matches  in  and  among  the  various  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia,  in  direct  competition 
with  other  persons,  copartnerships  and  corporations  similarly  en- 
gaged. 

Pak.  2.  That  now  and  for  many  years  last  past  there  have  been 
manufactured  in  Sweden  and  sold  throughout  the  United  States, 
various  brands  of  safety  matches  in  containers  or  boxes  of  the  size, 
shape  and  material  generally  used  for  such  matches;  that  said  con- 
tainers or  boxes  in  which  they  have  been  and  are  marketed  in  the 
United  States,  carry  labels  which  ordinarily  contain  the  certain  dis- 
tinctive Swedish  words,  '^  Sakerhets  Tandstickor,"  meaning  '^  Safety 
Matches,"  "  Tandsticksf  abrik,"  meaning  "  Match  Factory  "  and  "  Im- 
pregnerade"  meaning  ^' Impregnated,"  associated  with  thie  words 
^Made  in  Sweden";  that  some  of  the  labels  upon  matches  manu- 
factured in  Sweden  and  sold  in  the  United  States  also  bear,  in  addi- 
tion to  the  distinctly  Swedish  words,  pictorial  representation  in  min- 
iature of  medals  awarded  by  various  European  expositions  indicating 
the  place  and  date  of  such  awards. 
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Par.  3.  That  the  respondent,  The  Taiyo  Trading  Co.,  Incorporated, 
in  the  conduct  of  its  business  is  now,  and  since  December  28,  1918, 
has  been,  engaged  in  the  importation  from  Japan  to  the  city  of  New 
York,  in  the  State  of  New  York,  of  safety  matches  manufactured  in 
Japan,  and  in  the  sale  and  shipment  to  purchasers  thereof  from  the 
oity  of  New  York  to  and  through  the  various  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia;  that  the  said 
matches  have  been  and  are  sold  and  marketed  in  the  United  States  in 
containers  or  boxes  of  the  same  standard  size,  shape,  and  appearance 
as  those  in  which  Swedish  and  American  safety  matches  are  sold  and 
marketed  therein,  with  labels  thereon  identical,  except  in  respect  to 
their  color,  with  the  photostatic  reproduction  thereof  attached  hereto 
and  incorporated  herein  ^ ;  that  upon  the  labels  of  respondent  desig- 
nated  "A,"  "B,"  and  "  D,"  appear  in  the  most  conspicuous  position 
the  distinctive  Swedish  words  '^  Tandsticksf abrik "  in  combination 
with  the  name  of  a  town  in  Japan  expressed  in  English  characters, 
Takikawa,  thereby  presenting  to  the  ordinary  purchaser  in  the 
United  States,  the  appearance  of  one  Swedish  word;  that  at  the  bot- 
tom of  labels  "A"  and  "B"  there  appear  the  distinctive  Swedish 
words  "Sakerhets  Tandstickor"  associated  with  the  word  "Impe- 
rial "  on  the  former  and  "  Hughes  "  on  the  latter,  while  on  the  bot- 
tom of  label  "  D  "  the  distinctive  Swedish  words  "  Sakerhets  Tand- 
stickor *'  appear  alone ;  that  upon  label  "  C,"  tlie  words  "  Impregnated 
Safety  Matches  "  appear  at  the  top,  while  at  the  bottom  are  the  dis- 
tinctive Swedish  words  "  Tandsticksf abriks  "  in  conjunction  with  the 
name  of  a  town  in  Japan  expressed  in  English  characters,  Seisuisha, 
thereby  presenting  to  the  ordinary  purchaser  in  the  United  States 
the  appearance  of  one  Swedish  word;  that  upon  all  of  these  labels 
there  appear  the  words  "  Made  in  Nippon,"  in  inconspicuous  positions 
and  in  type  smaller  than  either  the  Swedish  or  English  words  appear- 
ing thereon,.  Nippon  being  a  word  not  generally  imderstood  by  the 
ordinary  purchaser  as  designating  Japan ;  that  upon  the  labels  "A," 
"  B,"  and  "  D  "  are  impressed  certain  medallion  designs,  importing 
medals  or  awards,  without  reference  to  or  indicating  place  or  date 
thereof,  and  requiring  minute  inspection  to  distinguish  the  same 
from  similar  representations  so  found,  as  aforesaid,  on  the  labels  of 
Swedish  match  containers  or  boxes;  that  there  is  no  prominent  ap- 
pearance on  any  of  the  said  labels  of  words  or  designs  suggestive 
of  Japan  to  the  ordinary  American  purchaser,  while  the  shape  and 
appearance  of  the  containers  in  conjunction  with  the  said  labels  on 
which  distinctive  Swedish  words  so  predominate  are  clearly  sug- 
gestive of  Swedish  manufacture  to  such  purchaser. 

«Not  printed. 
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Par.  4.  That  the  use  of  such  distinctive  Swedish  words  and  other 
inscriptions  upon  the  containers  or  boxes  of  the  same  size,  shape, 
material,  and  appearance  as  those  in  which  Swedish  safety  matches 
have  been  and  are  marketed  and  sold  in  the  United  States,  for  the 
sale  of  safety  matches  manufactured  in  Japan,  is .  calculated  and 
likely  under  all  the  circumstances,  and  the  natural  and  probable 
tendency  and  effect  will  be,  to  mislead  and  deceive  the  purchasing 
public  in  the  United  States  into  the  belief  that  the  said  Japanese 
matches  are  of  Swedish  origin  and  manufacture. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled,  '^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, the  testimony  and  evidence,  and  the  argument  of  counsel, 
and  the  Commission  having^made  its  findings  as  to  the  facts,  with  its 
conclusions  that  the  respondent  has  violated  the  provisions  of  an  act 
of  Congress  approved  September  26, 1914,  entitled  "An  act  to  create 
a  Federal  Trade  Conmiission,  to  define  its  powers  and  duties,  and  for 
other  purposes  " ;  now,  therefore, 

It  is  ordered^  That  the  respondent,  The  Taiyo  Trading  Co.  (Inc.), 
and  its  officers,  directors,  agents,  servants,  and  employees,  cease  and 
desist  from  the  importation,  sale  or  other  distribution,  in  the  United 
States  of  America,  of  matches  manufactured  in  Japan,  in  boxes  or 
other  containers,  with  labels  or  inscriptions  thereon  bearing  or  in- 
cluding the  words  "  Tandsticksf  abriks  "  or  "  Sakerhets  Tandstickor," 
or  any  other  Swedish  phrase  or  phrases,  word  or  words,  character  or 
characters,  symbol  or  symbols,  verbal  or  pictorial,  indicative  or  sug- 
gestive of  Swedish  origin  or  manufacture,  on,  upon,  or  in  connection 
with  matches  made  in  Japan,  or  the  labels  or  containers  thereof. 

And  it  is  further  ordered^  That  the  respondent  shall,  within  thirty 
days  from  date  of  service  of  this  order,  file  with  the  Commission  a 
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report  setting  forth  in  detail  the  manner  and  form  in  which  it  has 
complied  with  the  order  of  the  Commission  herein  set  forth. 


The  Commission  has  also  issued  a  similar  order  in  the  case  of  Con- 
saco  Sales  Co.  (Inc.)  (of  New  York  City,  Dock.  570),  decided  Janu- 
ary 21, 1921,  involving  substantially  the  same  facts  as  the  preceding 
case. 
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FEDERAL  TRADE  COMMISSION 

V. 

GEORGE  D.  FLOOD  AND  W.  H.  CALVERT,  PARTNERS, 
STYLING  THEMSELVES  FLOOD  &  CALVERT. 

GOMPIiAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  62&--Janttary  27, 102L 

Stllasus. 

Wbere  a  firm  engaged  In  the  sale  of  ship  chandlery,  including  steward's  sapplles, 
deck,  engine,  and  cabin  supplies,  gave  to  the  captains  and  other  employees 
of  vessels  to  which  they  furnished  supplies,  valuable  gifts,  cash  commis- 
sions, and  gratuities  as  an  inducement  to  purchase  supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  George  D.  Flood  and 
W.  H,  Calvert,  partners,  styling  themselves  Flood  &  Calvert,  here- 
inafter referred  to  as  the  respondents,  have  been  and  are  using  unfair 
methods  of  competition  in  interstate  and  foreign  commerce  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled,  '^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  issues  this  complaint,  stating  its 
charges  in  that  respect  on  information  and  belief  as  follows : 

Pabaoraph  1.  That  the  respondents,  Oeorge  D.  Flood  and  W.  H. 
Calvert,  partners,  styling  themselves  Flood  &  Calvert,  have  their 
principal  place  of  business  at  Galveston,  in  the  State  of  Texas. 

Pab.  2.  That  the  respondents  are  engaged  in  the  business  of  selling 
ship  chandlery,  including  stewards'  supplies,  deck,  engine,  and  cabin 
supplies,  for  ships  engaged  in  coastwise  and  foreign  commerce,  and 
respondents  cause  said  commodities  to  be  delivered  to  ships  reaching 
ports  in  the  State  of  Texas,  while  engaged  in  transporting  passengers 
and  commodities  between  ports  in  various  States  of  the  United  States 
bordering  upon  the  eastern  and  southeastern  coast  thereof,  and  in 
transporting  passengers  and  commodities  from  American  ports  to 
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foreign  countries  in  due  course  of  commerce  among  the  several  States 
of  the  United  States  or  with  foreign  coiintries;  such  supplies  so 
sold  by  respondent  being  for  consumption  and  use  by  the  purchasers 
thereof,  upon  the  high  seas,  in  and  beyond  the  territorial  jurisdiction 
of  the  United  States.  Said  business  is  and  has  been  conducted  by 
respondents  in  direct,  active  competition  with  other  persons,  partner- 
ships, and  corporations  similarly  engaged. 

Par.  3.  That  the  respondents  in  the  course  of  their  business  as  set 
out  in  paragraph  2  hereof,  give  and  have  given  to  captains  and 
other  officers  of  vessels  to  which  they  furnish  ship  chandlery,  val- 
uable gifts  and  cash  commissions  and  gratuities,  to  induce  such  cap- 
tains and  officers  to  purchase  their  requirements  of  ship  chandlery 
from  respondents,  and  without  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce,  within  the  in- 
tent and  meaning  of  section  5  of  an  act  of  Congress  entitled,  ^^An 
act  to  create  a  Federal  Trade  Commission  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Commission  issued  and  ^rved  a 
complaint  upon  the  respondents,  George  D.  Flood  and  W.  H.  Cal- 
vert, partners,  styling  themselves  Flood  &  Calvert,  charging  them 
with  the  use  of  unfair  methods  of  competition  in  violation  of  the 
provisions  of  said  act. 

The  respondents  having  entered  their  appearance  and  filed  their 
answer  herein,  and  having  stipulated  and  agreed  that  a  statement 
of  facts  signed  and  executed  by  counsel  for  the  Commission  and  the 
respondents,  subject  to  the  approval  of  the  Commission,  shall  be 
taken  by  the  Commission  in  lieu  of  testimony,  and  thereupon  this 
proceeding  came  on  for  final  hearing,  and  the  Commission  having 
duly  considered  the  record,  and  being  now  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Pakaoraph  1.  That  the  respondents,  George  D.  Flood  and  W.  H. 
Calvert,  are  partners  styling  themselves  Flood  &  Calvert,  having 
their  principal  place  of  business  located  at  the  city  of  Galveston^ 
State  of  Texas,  and  are  now  and  at  all  times  hereinafter  mentioned 
have  been  engaged  in  selling  ship  chandlery,  including  stewards^ 
supplies,  deck,  engine,  and  cabin  supplies  for  ships  engaged  in  coast- 
wise and  foreign  commerce,  causing  said  commodities  to  be  delivered 
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to  ships  reaching  ports  in  the  State  of  Texas,  while  engaged  in  trans- 
porting passengers  and  commodities  between  ports  in  the  various 
States  of  the  United  States  and  in  transporting  passengers  and  com- 
modities from  American  ports  to  foreign  countries,  in  due  course  of 
conmierce  among  the  several  States  of  the  United  States  or  with 
foreign  nations;  such  supplies  so  sold  by  respondents  being  for  con- 
sumption and  use  by  the  purchasers  thereof  upon  the  high  seas,  in 
and  beyond  the  territorial  jurisdiction  of  the  United  States,  said 
business  being*  conducted  by  the  respondents  in  direct  competition 
with  other  persons,  partnerships,  and  corporations  similarly  engaged. 
Par.  2i  That  the  respondents  in  the  course  of  their  business  as 
described  in  paragraph  1  hereof  for  several  years  last  past  have 
given  to  captains  and  other  officers  and  employees  of  vessels  to  which 
they  furnished  ship  chandlery  supplies,  valuable  gifts,  cash  commis- 
sions, and  gratuities  as  an  inducement  to  such  officers  and  employees 
to  purchase  for  the  owners  of  the  vessels  operated  by  them  ship 
chandlery  supplies  from  respondents. 

00NCLT7SI0N. 

The  practices  of  the  said  respondents,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute 
a  violation  of  the  act  of  Congress  approved  September  26,  1914, 
entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondents and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondents  have  violated  the  provisions  of  the  act  of  Congress  ap- 
proved September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 

It  is  ordered^  That  the  respondents,  George  D.  Flood  and  W.  H. 
Calvert,  partners,  styling  themselves  Flood  &  Calvert,  and  their 
agents,  servants,  and  employees,  cease  and  desist  from  directly  or 
indirectly  giving  to  captains  and  other  officers  and  employees  of 
vessels,  valuable  gifts,  cash  commissions,  and  gratuities  as  an  induce- 
ment to  such  officers  and  employees  to  purchase  for  the  owners  of  the 
vessels  operated  by  them  ship  chandlery  supplies  from  respondents. 

It  is  further  ordered,  That  the  respondents  within  60  days  after 
the  date  of  service  upon  them  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
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which  they  have  complied  with  the  order  to  cease  and  desist  herein- 
before set  forth. 

The  Commission  has  also  issued  similar  orders  in  other  cases 
involving  substantially  the  same  facts,  as  shown  by  the  following : 

TABLE. 


Date. 


1921. 
Jan.   27 


97 


97 

37 

27 
37 

27 

37 


28 
28 


Dock 
No. 


28 
28 

28 


28 


631 

682 

633 

634 
635 

637 
638 

636 

639 

641 
643 
648 


644 

645 


646 

648 

650 
651 

655 
658 


660 
661 


Respondent. 


Qulf  Iron  &  Machine  Co..  Ino.. 


T.  J.  Anderson,  doing  business 
under  the  tradename  and  style 
of  Seaboard  Transportation 
and  Elhtpplng  Co* 

Albert  P.  jT  Voight,  doing  busi- 
ness under  the  trade  name  and 
style  of  Volght  ICachine  Shop . . 

J.  Bader,  doing  business  undJBr 
the  trade  name  and  style  of 
Vulcan  Iron  Works. 

Gray's  Engineering  Works,  Inc . . 


John  P.  McDonoogh.  doing  busi- 
ness under  the  trade  name  and 
style  of  KcDonough  Iron 
Works. 

A.  B.  McFaddon  and  W.  J. 
McFadden,  partners,  styling 
tbemselvea  The  Texas  Machine 
Works. 

R.  Kellogg,  J.  C.  Cunie,  J.  H. 
Olddens,  copartners,  styling 
themselves  as  Port  Arthur  Ma- 
rine Engineering  Works. 

Marine  Iron  Works  (Inc.) 

Johnson  Iron  Works  (Ltd.) 


Stem  Foundry  &  Machinery  Co. 
(Inc.). 

Crescent  City  Machine  and  Man- 
ufacturing Work8(Ino.). 

Alex.  Dussel  Iron  Works  (Inc). 


The  Union  Iron  Worics 

Wm.  J.  Tlemey,  doing 
under  the  trade 
style  of  New  Orleans 
Works. 

C.  A.  Simpson,  doing 
under  the  name  and 
C.  A.  Simpson  &  (3o. 

Home  Industry  Iran 
(Inc.) 


(Inc.)... 
bnslneBs 


and 
Machine 

business 
style  of 

Worfci 


Co. 


Henderson  Ship   Building 
(Inc.) 

D.  C.  Hodges,  doing  business 
under  the  name  and  style  of 
Hodges  Boiler  dt  Machine 
Works. 

J.  K.  A.  Hussey  and  L.  T.  Copp, 
partners,  styling  themselTeB 
Hussey  dt  Copp. 

Charleston  Dry  Dodc  d(  Ma- 
chine Co. 


(Charleston  Iron  Works. 


Savannah  Ship  Chandlery  A 
Supply  Co. 

C.  0.  Wilkinson,  doiUE  bosiness 
under  the  name  and  style  of 
Wilkinson  Machine  Co. 


Location. 


Qalyeston,  Tex. 


.do. 


.do. 


.do. 


.do. 
.do. 


Commodity  or 
business. 


Ship  repairs 
and  ship  re- 
pair parts. 

do 


.do. 


.do. 


Port  Arthur,  Tex. 


I  •  •  aUV*  ••••■■••*•• 


New  Orleans,  La. 
do 


.do. 
.do. 
.do. 


.do. 
.do. 


Oulfport,  Miss. 
Mobae,  Ala.... 


.do. 
.do. 


Jacksonville,  Fla. 


Charleston,  8.  C. 


.do. 


Savannah,  Qa.. 
do. 


.do. 
-do. 


do 


do.. 


.do. 
.do. 

.do. 

.do. 

.do. 


.do 


Ship  supplies . 

Ship  repairs 
and  smp  re- 
pair pans. 

...r!do 


.do. 


Ship  supplies., 


Ship  repairs 
and  ship  re> 
pair  parts. 

...VAo 


Ship  supplifls.. 

Ship  repairs 
and  shlpre> 
pair  parts. 


Answer,  sttno- 
lation  or  triaL 


Answer,  stipu- 
lation, and 
trial. 

Answer,  stlpa- 
latton,  and 
consent. 

Da 


Da 


Answer  •  and 
stipulation. 

Answer,  stipu- 
lation, mnd 
consent. 

Da 


Da 


Da 
Answer      and 
stipulation. 
Da 

Da 

Answer,  sttpa- 
Iktion,  and 
oonsent. 

Da 

Da 


Da 


Answer  and 
stipulation. 

Da 

Answer,  stipu- 
lation, and 
consent. 

Do. 


Answer      and 
stipulatlan. 

Answer,  stipu- 
lation,   and 
consent. 
Da 

Da 
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FEDERAL  TRADE  COMMISSION 

V. 

JOHN  R.  ADAMS,  W.  J.  ADAMS,  AND  GEORGE  T.  ADAMS 
PARTNERS,  STYLING  THEMSELVES  JOHN  R.  ADAMS 
AGO. 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION   OF  SECTION   i 
OF   AN   ACT  OF   CONGRESS   APPROVED    SEPTEMBER    26,    1914. 

Docket  62&— January  27,  1921. 

Syllabus. 

Where  a  firm  engaged  la  the  sale  of  ship  chandlery,  Including  steward's  sup- 
plies, deck,  engine,  and  cabin  supplies,  gave  to  the  captains  and  other  em- 
ployees of  vessels  to  which  they  furnished  supplies,  cash  commissions  and 
gratuities  as  an  inducement  to  purchase  supplies : 

Held^  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  John  K.  Adams,  W.  J. 
Adams,  and  George  T.  Adams,  partners,  styling  themselves  John 
S.  Adams  &  Co.,  hereinafter  referred  to  as  the  respondents,  have 
been  and  are  using  unfair  methods  of  competition  in  interstate  and 
foreign  commerce  in  violation  of  the  provisions  of  section  5  of  an 
act  of  Congress  approved  September  26,  1914,  entitled,  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it 
in  respect  thereof  would  be  to  the  interest  of  the  public,  issues  this 
complaint,  stating  its  charges  in  that  respect,  on  information  and 
belief  as  follows : 

Paragbaph  1.  That  the  respondents,  John  B.  Adams,  W.  J.  Adams, 
and  George  T.  Adams,  partners,  styling  themselves  John  R.  Adams 
&  Co.,  have  their  principal  place  of  business  at  Port  Arthur,  in  the 
State  of  Texas. 

Pab.  2.  That  the  respondents  are  engaged  in  the  business  of  sell- 
ing ship  chandlery,  including  steward's  supplies,  deck,  engine,  and 
cabin  supplies,  for  ships  engaged  in  coastwise  and  foreign  commerce, 
and  respondents  cause  said  commodities  to  be  delivered  to  ships 
reaching  ports  in  the  State  of  Texas  while  engaged  in  transporting 
passengers,  and  commodities  between  ports  in  various  States  of  the 
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United  States  bordering  upon  the  eastern  and  southeastern  coast 
thereof,  and  in  transporting  passengers  and  commodities  from  Ameri- 
can ports  to  foreign  countries  in  due  course  of  commerce  among  the 
several  States  of  the  United  States  and  with  foreign  countries;  such 
supplies  so  sold  by  respondent  being  for  consumption  and  use  by 
the  purchasers  thereof,  upon  the  high  seas,  in  and  beyond  the  terri- 
torial jurisdiction  of  the  United  States.  Said  business  is  and  has 
been  conducted  by  respondents  in  direct  active  competition  with 
other  persons,  partnerships,  and  corporations  similarly  engaged. 

Par.  8.  That  the  respondents  in  the  course  of  their  business  as  set 
out  in  paragraph  2  hereof,  give  and  have  given  to  captains  and  otheir 
officers  of  vessels  to  which  they  furnish'  ship  chandlery,  valuable 
gifts  and  cash  commissions  and  gratuities,  to  induce  such  captains 
and  officers  to  purchase  ship  chandlery  supplies  from  respondents, 
and  ip^ithout  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce,  within  the  in- 
tent and  meaning  of  section  5  of  an  act  of  Congress  entitled,  *^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes",  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondents,  John  R.  Adams,  W.  J.  Adams,  and 
George  T.  Adams,  partners,  styling  themselves  John  R.  Adams  &  Co., 
charging  them  with  the  use  of  unfair  methods  of  competition  in 
violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearance  and  having  stip- 
ulated and  agreed  that  a  statement  of  facts  signed  and  executed  by 
counsel  for  the  Commission  and  the  respondents,  subject  to  the  ap- 
proval of  the  Commission,  shafl  be  taken  by  the  Commission  in  lieu 
of  testimony,  and  thereupon  this  proceeding  came  on  for  final  hear- 
ing, and  the  Commission  having  duly  considered  the  record  and 
being  now  fully  advised  in  the  premises,  makes  this  its  findings  as 
to  the  facts,  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS, 

Paragiiaph  1.  That  the  respondents,  John  R.  Adams,  W.  TJ.  Adams, 
and  George  T.  Adams  (ire  partners  styling  themselves  as  John  R. 
Adams  &  Co.,  having  their  principal  place  of  business  located  at  Port 
Arthur,  State  of  Texas,  and  are  now  and  at  all  times  hereinafter 
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mentioned  have  been  engaged  in  selling  ship  chandlery,  including 
steward's  supplies,  deck,  engine  and  cabin  supplies,  for  ships  en- 
gaged in  coastwise  and  foreign  commerce,  causing  said  commodities 
to  be  delivered  to  ships  reaching  ports  in  the  State  of  Texas,  while 
engaged  in  transporting  passengers  and  commodities  between  ports 
in  the  various  States  of  the  United  States  and  in  transporting  pas* 
sengers  and  commodities  from  American  ports  to  foreign  countries, 
in  due  course  of  commerce  among  the  several  States  of  the  United 
States  or  with  foreign  nations,  such  supplies  so  sold  by  respondents 
being  for  consumption  and  use  by  the  purchasers  thereof  upon  the 
high  seas,  in  and  beyond  the  territorial  jurisdiction  of  the  United 
States,  said  business  being  conducted  by  the  respondents  in  direct 
competition  with  other  persons,  partnerships,  and  corporations  sim- 
ilarly engaged. 

Pab.  2.  That  the  respondents,  in  the  course  of  their  business  as 
described  in  paragraph  1  hereof,  for  several  years  last  past  have 
given  to  captains  and  other  officers  and  employees  of  vessels  to 
which  they  furnish  ship  chandlery  supplies,  cash  commissions  and 
gratuities  as  an  inducement  to  such  officers  and  employees  to  purchase 
for  the  owners  of  the  vessels  operated  by  them  ship  chandlery  sup- 
pliefs  from  respondents. 

CONCLUSION. 

The  practices  of  the  said  respondents,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute 
a  violation  of  the  act  of  Congress  approved  September  26,  1914, 
entitled  ^An  act  to  create  a  Federal  Trade  Commission,  to  define 
powers  and  duties,  and  for  other  purposes.** 

ORDER  TO  cease  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  and  an  agreed  state- 
ment of  facts,  and  the  Commission  having  made  its  findings  as  to 
the  facts  with  its  conclusion  that  the  respondents  have*  violated  the 
provisions  of  the  act  of  Congress  approved  September  26,  1914, 
entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,** 

It  is  ordered^  That  the  respondents,  John  B.  Adams,  W.  J.  Adams, 
and  George  T.  Adams,  partners,  styling  themselves  John  K.  Adams  & 
Co.  and  their  agents,  servants,  and  employees,  cease  and  desist  from 
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directly  or  indirectly  giving  to  captains  and  other  officers  and  em- 
ployees of  vessels,  cash  commissions  and  gratuities  as  an  inducement 
to  such  officers  and  employees  to  purchase  for  the  owners  of  the 
vessels  operated  by  them  ship  chandlery  supplies  from  respondents. 
It  is  fwrther  ordered^  That  the  respondents  within  60  days  after 
the  date  of  the  service  upon  them  of  this  order,  file  with  the  Com- 
mission, a  report  in  writing  setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with  the  order  to  cease  and  desist 
hereinbefore  set  forth* 
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FEDERAL  TRADE  COMMISSION 

V. 

GEO.  C.  LE  GENDRE  AND  GEO.  CHADWICK  LE  GENDRE, 
PARTNERS,  STYLING  THEMSELVES  GEO.  C.  LE 
GENDRE  &  SON. 

COMFI.AIXT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  BEdlOK  6  OF 
AN  ACT  OF  00N0HBS8  AFFBOYED  SEPTEMBEB   26.    1914. 

Docket  Oeo—Janiiary  27,  1021. 

Stllabus. 

Wbere  a  firm  engaged  in  the  sale  of  ahip  chaiidlery»  incluciing  steward's  sofh 
piles,  deck,  engine,  cabin,  and  other  supplies,  gave  to  the  captains  and 
other  officers  of  vessels  to  which  it  furnished  supplies,  without  the  knowl- 
edge and  consent  of  their  employers,  valuable  gifts,  cash  commissions,  and 
gratuities  as  Inducements  to  purchase,  and  as  gratuities  for  purchasing,  sup- 
plies: 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe,  from 
a  preliminary  investigation  made  by  it,  that  George  C.  Le  Gendre 
and  George  Chadwick  Le  Gendre,  partners  styling  themselves  George 
C.  Le  Gendre  &  Son,  hereinafter  referred  to  as  the  respondents, 
have  been  and  are  using  unfair  methods  of  competition  in  interstate 
and  foreign  commerce  in  violation  of  the  provisions  of  section  6  of 
an  act  of  Congress  approved  September  26, 1914,  entitled,  ^'An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in 
T^pect  thereof,  would  be  to  the  interest  of  the  public,  issues  this 
complaint,  stating  its  charges  in  that  respect  on  information  and 
belief  as  follows : 

Pahagraph  1.  That  the  respondents,  George  C.  Le  Gendre  and 
George  Chadwick  Le  Gendre,  partners  styling  themselves  George  C. 
Le  Gendre  &  Son,  have  their  principal  place  of  business  at  Texas 
City,  in  the  State  of  Texas. 

Par.  2.  That  the  respondents  are  engaged  in  the  business  of  selling 
ship  chandlery,  including  steward's  supplies,  deck,  engine,  and  cabin 
supplies,  for  ships  engaged  in  coastwise  and  foreign  commerce  and 
respondents  cause  said  commodities  to  be  delivered  to  ships  reaching 
ports  in  the  State  of  Texas,  while  engaged  in  coastwise  and  foreign 
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commerce,  such  supplies  being  for  consumption  and  use  upon  the 
high  seas,  in  and  beyond  the  territorial  jurisdiction  of  the  United 
States,  said  business  being  conducted  in  direct,  active  competition 
with  other  persons,  partnerships,  and  corporations  similarly  engaged. 

Par.  3.  That  the  respondents  in  the  course  of  their  business  as  set 
out  in  paragraph  2  hereof,  give  and  have  given  to  captains  and  other 
officers  of  vessels  to  which  they  furnish  ship  chandlery,  valuable 
gifts  and  cash  commissions  and  gratuities,  to  induce  such  captains 
and  officers  to  purchase  their  requirements  of  ship  chandlery,  from 
respondents,  without  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce,  within  the  in- 
tent and  meaning  of  section  5  of  an  act  of  Congress  entitled,  ^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a  com- 
plaint upon  the  respondents,  Geo.  0.  LeGendre  and  Geo.  Chadwick 
LeGendre,  partners,  styling  themselves  Geo.  C.  LeGrendre  &  Son, 
charging  them  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act 

The  respondents  having  entered  their  appearance  and  having  filed 
their  answer  herein,  admitting  the  allegations  of  the  complaint  and 
each  count  and  paragraph  thereof,  and  that  according  to  law  an 
order  should  be  entered  herein  as  prayed  in  said  complaint,  and 
agreeing  and  consenting  that  the  Federal  Trade  Commission  shall 
forthwith  proceed  to  make  and  enter  its  findings  as  to  the  facts  and 
order  without  the  introduction  of  testimony  in  support  thereof,  and 
having  stipulated  and  agreed  that  a  statement  of  facts  signed  and 
executed  by  counsel  for  the  Commission  and  the  respondents,  subject 
to  the  approval  of  the  Commission,  shall  be  taken  by  the  Commission 
in  lieu  of  testimony,  and  thereupon  this  proceeding  came  on  for  final 
hearing,  and  the  Commission  having  duly  considered  the  record  and 
now  being  fully  advised  in  the  premises,  makes  this  its  findings  as  to 
the  facts  and  conclusion: 

FINDINGS  as  to  THE  FACTS. 

Paragraph  1.  That  the  respondents,  Geo.  C.  LeGendre  and  Geo. 
Chadwick  LeGendre,  partners,  styling  themselves  Geo.  C.  LeGendre 
&  Son,  have  been  engaged  in  the  business  of  selling  ship  chandlery, 
including  steward's,  deck,  engine,  cabin,  and  other  supplies  to  ships 
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engaged  in  coastwise  and  foreign  commerce,  at  Texas  City,  State  of 
Texas,  causing  said  commodities  to  be  delivered  to  ships  reaching 
ports  in  the  State  of  Texas,  while  engaged  in  the  transportation  of 
passengers  and  cargoes  between  ports  in  the  various  States  of  the 
United  States  and  the  transportation  of  passengers  and  cargoes  be- 
tween ports  of  the  United  States  and  foreign  countries,  such  sup- 
plies so  sold  being  for  use  and  consumption  upon  the  high  seas  in  and 
beyond  the  territorial  jurisdiction  of  the  United  States,  said  business 
being  conducted  in  direct  competition  with  other  persons,  partner- 
ships, and  corporations  similarly  engaged. 

Pab.  2.  That  in  the  course  of  their  business  of  selling  supplies  for 
ships  as  described  in  paragraph  1  hereof,  the  respondents  for  several 
months  last  prior  to  March  1,  1920,  have  given  to  captains  and  other 
officers  of  vessels  to  which  they  have  furnished  supplies,  without  the 
knowledge  and  consent  of  their  employers,  and  without  other  con- 
sideration therefor,  valuable  gifts,  cash  commissions,  and  gratuities  as 
inducements  to  purchase  and  as  gratuities  for  purchasing  for  the 
owners  of  the  vessels  operated  by  said  officers,  their  requirements  of 
ship  chandlery  from  the  respondents. 

CONCLUSION. 

The  practices  of  the  said  respondents,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  and  constitute  a  vio- 
lation of  the  act  of  Congress  approved  September  26, 1914,  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

OBDEB  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents,  and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondents  have  violated  the  provisions  of  the  act  of  Congress 
approved  September  26,  1914,  entitled  ''An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondents,  Geo.  C.  LeGendre  and  Greo. 
Chadwick  LeGendre,  partners,  styling  themselves  Geo.  C.  LeGendre 
&  Son,  and  their  agents,  servants,  and  employees  cease  and  desist  from 
directly  or  indirectly  giving  to  captains  and  other  officers  of  vessels 
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valuable  gifts,  cash  commissions,  and  gratuities  as  inducements  to 
purchase  and  as  gratuities  for  purchasing  for  the  owners  of  the 
vessels  operated  by  said  officers  their  requirements  of  ship  chandlery 
from  the  respondents. 

It  is  further  ordered^  That  the  respondents,  within  60  days  after 
the  date  of  service  upon  tiiem  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  he  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

D.  A.  WINSLOW,  J.  JONES,  AND  D.  H.  ROBISHAW,  A  CO- 
PARTNERSHIP DOING  BUSINESS  UNDER  THE  NAME 
AND  STYLE  OF  D.  A.  WINSLOW  A  CO. 

O0XPLAI19T  IN  THE  MATTEB  OF  THE  AU^EOED  VIOIiATIOM'  OF  8BCTI0N  5  OF 
AN  ACT  OF  CX>NCEBBfl6  APFBOVBD  SBFTSMBEB  26,  1»14« 

Docket  46a— January  28»  192L 

STXXABU8. 

Wliere  a  Ann  engaged  in  the  sale  of  proylsions,  merchandiae,  and  other  ship 
sappliea,  gave  to  the  captains  of  Yeesela  to  which  it  furnished  supplies, 
without  the  knowledge  and  consent  of  their  employers,  large  sums  of 
money,  as  Inducements  to  purchase,  and  as  gratuities  for  purchasing,  sup- 
Idles: 

BOd,  That  such  gifts,  under  the  drcumstanees  set  forth,  constltnted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  D.  A.  Winslow,  J.  Jones, 
and  D.  H.  Robishaw,  a  copartnership  doing  business  under  the  name 
and  style  of  D.  A.  Winslow  &  Co.,  have  been  and  are  using  unfair 
methods  of  competition  in  interstate  and  foreign  commerce  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  ^ititled  "An  act  to  create  a  Federal  Trade  Com- 
mission,  to  define  its  powers  and  duties,  and  for  other  purposes,''  and 
it  appearing  that  a  proceeding  by  it  in  respect  thereto  would  be  in 
the  interest  of  the  public,  issues  this  complaint  stating  its  charges  in 
that  respect  on  opinion  and  belief  as  follows  : 

Paragraph  1.  That  the  respondents,  D.  A.  Winslow,  J.  Jones,  and 
D.  H.  Bobishaw,  a  copartnership  doing  business  under  the  name  and 
style  of  D.  A.  Winslow  &  Co.,  with  their  principal  office  and  place  of 
business  at  the  city  of  Norfolk,  State  of  Virginia,  are  now,  and  have 
been  for  more  than  a  year  last  past,  engaged  in  selling  provisions, 
merchandise,  and  other  supplies  for  ships  in  interstate  and  foreign 
commerce,  and  that  at  all  times  hereinafter  mentioned  the  respondents 
have  carried  on  and  conducted  such  business  in  direct  competition 
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with  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Par.  2.  That  in  the  conduct  of  their  business  respondents  pur- 
chase provisions,  merchandise,  and  other  supplies  for  ships  in  various 
States  of  the  United  States  and  Territories  thereof  and  transport 
the  same  through  other  States  and  Territories  in  and  to  the  city  of 
Norfolk,  State  of  Virginia,  where  the  same  are  sold  and  delivered  to 
ships  owned  by  citizens  of  foreign  countries  with  whom  the  respond- 
ents have  negotiated  and  contracted  to  supply  their  ships  with  such 
supplies  when  calling  at  American  ports,  and  there  is  continuously 
and  has  been  at  all  times  hereinafter  mentioned  a  constant  current 
of  trade  and  commerce  in  said  products  between  the  various  States 
and  Territories  of  the  United  States  and  foreign  countries. 

Par.  3.  That  in  the  course  of  their  business  of  selling  provisions, 
merchandise,  and  other  supplies  for  ships  in  interstate  and  foreign 
commerce,  the  respondents  are  now  and  for  more  than  one  year  last 
past  have  been  giving  and  offering  to  give  to  employees  of  both 
their  customers  and  prospective  customers,  and  their  competitors' 
customers  and  prospective  customers,  as  an  inducement  to  influence 
said  employees  to  purchase  or  contract  to  purchase  for  their  em- 
ployers from  the  respondents,  provisions,  merchandise,  and  other  sup- 
plies for  ships,  without  other  consideration  therefor,  gratuities  such 
as  liquor,  cigars,  meals,  theater  tickets,  valuable  presents,  and  enter- 
tainment. 

Par.  4.  That  in  the  course  of  their  business  of  selling  provisions, 
merchandise,  and  other  supplies  in  interstate  and  foreign  commerce, 
the  respondents  are  now  and  for  more  than  one  year  last  past  have 
been  paying  and  offering  to  pay  to  employees  of  both  their  cus- 
tomers and  prospective  customers,  and  their  competitors'  customers 
and  prospective  customers,  without  the  knowledge  and  consent  of 
their  employers,  sums  of  money  as  an  inducement  to  influence  said 
employees  to  purchase  or  contract  to  purchase  for  their  employers 
from  the  respondents,  provisions,  merchandise,  and  other  supplies. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a  com- 
plaint upon  the  respondents,  D.  A.  Winslow,  J.  Jones,  and  D.  H. 
Robishaw,  a  copartnership,  doing  business  under  the  name  and  style 
of  D.  A.  Winslow  &  Co.,  charging  them  with  the  use  of  unfair 
methods  of  competition  in  interstate  and  foreign  commerce  in  viola- 
tion of  the  provisions  of  said  act. 
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The  respondents  having  entered  their  appearance  and  filed  their 
answers  herein,  hearings  were  had  and  evidence  was  thereupon  in- 
troduced in  support  of  the  allegations  of  said  complaint,  before  an  ex- 
aminer of  the  Federal  Trade  Commission  theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  and  respondents  having  waived  the 
filing  of  briefs  and  oral  argimient  and  the  Commission  having  fully 
considered  the  record  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDIKGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondents,  D.  A.  Winslow,  J.  Jones,  and 
D.  H.  Robishaw,  are  copartners  doing  business  under  the  name  and 
style  of  D.  A.  Winslow  &  Co.,  with  their  principal  places  of  business 
located  at  Norfolk  and  Newport  News,  State  of  Virginia,  and  are 
now  and  at  all  times  hereinafter  mentioned  have  been  engaged  in  sell- 
ing provisions,  merchandise,  and  other  supplies  for  ships  engaged  in 
coastwise  and  foreign  commerce,  causing  said  commodities  to  be  de- 
livered to  ships  reaching  ports  in  the  State  of  Virginia  while  engaged 
in  transporting  passengers  and  conmiodities  between  ports  in  various 
States  of  the  United  States  and  in  transporting  passengers  and  com- 
modities between  American  ports  and  ports  in  foreign  countries,  in 
due  course  of  commerce  among  the  several  States  of  the  United  States 
or  with  foreign  nations;  that  such  supplies  so  sold  by  respondents 
are  for  consumption  and  use  by  the  purchasers  thereof  upon  the  high 
seas  in  and  beyond  the. territorial  jurisdiction  of  the  United  States, 
said  business  being  conducted  by  the  respondents  in  direct  competi- 
tion with  other  persons,  partnerships,  and  corporations  similarly 
engaged. 

Pas.  2.  That  in  the  course  of  their  business  as  described  herein 
the  respondents  purchase  provisions,  inerchandise,  and  other  sup- 
plies for  ships  in  the  various  States  of  the  United  States,  trans- 
porting same  from  said  places  of  purchase  through  other  States, 
to  their  places  of  business  in  the  State  of  Virginia,  where  they 
are  kept  and  stored  for  their  trade  in  furnishing  supplies  for  ships 
as  aforesaid. 

Par.  3.  That  in  the  course  of  their  business  of  selling  supplies  for 
ships  as  described  herein  the  respondents  in  some  instances  secure 
orders  for  the  sale  of  supplies  from  captains  of  ships  after  arrival 
at  ports  in  the  State  of  Virginia,  dealing  directly  with  the  captains 
without  having  arrangements  in  advance  with  the  owners  to  furnish 
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their  ships  with  supplies  when  calling  at  these  ports ;  that  approxi- 
mately 90  per  cent  of  the  respondent's  business,  amounting  to  as 
much  as  $750,000  in  some  years,  is  initiated  with  the  owners  of  ships 
in  foreign  countries  through  contracts  entered  into  and  agreed  upon 
by  a  representative  of  the  respondents  soliciting  business  in  those 
countries,  in  which  the  respondents  agree  to  furnish  ships  with  sup- 
plies when  calling  at  Norfolk  and  other  ports  in  the  State  of  Vir- 
ginia at  prices  named  in  the  contracts,  excepting  when  circum- 
stances reasonably  beyond  the  respondents'  control  compel  them  to 
vary  such  prices. 

Pab.  4.  That  upon  the  arrival  of  a  ship  and  after  arrangements 
have  been  made,  either  by  contract  or  otherwise,  for  the  respondents 
to  furnish  a  ship  with  supplies,  the  captain,  after  some  preliminary 
negotiations,  usually  visits  one  of  the  stores  of  the  respondents  in 
Norfolk  or  Newport  News  and  there  selects  and  orders  such  sup- 
plies and  in  such  quantities  as  he  may  determine  his  ship  will  re- 
quire for  its  use  in  port  and  at  sea;  that  after  the  supplies  have 
been  delivered  and  inspected  and  the  ship  is  about  to  depart,  the 
captain  calls  upon  the  respondents,  checks  over  the  bill  for  the  sup- 
plies, and  on  his  approval. of  same  by  signing  it,  the  respondents 
secure  payment  for  same  from  the  agents  of  the  owners  at  these 
ports  authorized  to  pay  the  ship's  disbursements  or  by  draft  on  the 
owners. 

Par.  5.  That  in  the  course  of  their  business  of  selling  supplies  for 
ships  as  described  herein  the  respondents  for  several  years  last 
past  have  given  to  the  captains  of  practically  all  of  the  vessels  to 
which  they  have  furnished  supplies,  without  the  knowledge  and  con- 
sent of  their  employers  and  without  other  consideration  therefor, 
large  sums  of  money,  amounting  in  some  instances  to  as  much  as 
$400,  or  5  per  cent  of  their  bills,  as  inducements  to  purchase  and  as 
gratuities  for  purchasing  for  the  owners  of  the  vessels  operated  by 
them,  provisions,  merchandise,  and  other  supplies  for  ships  from  the 
respondents. 

Pah.  6.  In  many  instances  where  the  respondents  have  contracts 
with  shipowners  to  supply  their  vessels  when  calling  at  the  i>orts  at 
which  respondents  do  business,  such  owners  also  have  contracts  or 
arrangements  with  ship  chandlers  in  other  ports  of  the  United  States 
to  furnish  their  ships  supplies  when  calling  at  those  ports ;  that  the 
captains  of  vessels  whose  owners  have  such  contracts  or  arrange- 
ments with  ship  chandlers  for  supplies  as  herein  described  and  found 
to  exist,  are  required  to  purchase  from  ship  chandlers  with  whom 
the  owners  have  such  contracts  or  arrangements ;  that  vessels  of  such 
owners  frequently  call  at  several  ports  of  the  United  States  on  the 
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same  trip,  and  that  captains  are  clothed  with  discretion  to  make  their 
purchases  at  such  port  as  they  may  select ;  that  the  payment  of  com- 
missions and  the  giving  of  gratuities  by  respondents,  as  found  in 
paragraph  5,  hereof,  have  been  for  the  purpose  of  inducing  captains 
to  purchase  supplies  from  them  rather  than  from  their  competitors 
at  Norfolk  or  other  ports;  that  failure  of  respondents  to  pay  com- 
missions and  give  gratuities  has  resulted  and  will  result  in  captains 
purchasing  supplies  at  other  ports  where  ship  chandlers  under  con- 
tract or  other  arrangement  with  the  owners  will  or  may  pay  gratu- 
ities. In  the  case  of  what  are  termed  ^  free "  ships,  the  owners  do 
not  have  subsisting  contracts  with  ship  chandlers  to  furnish  sup- 
plies to  the  vessels  when  calling  at  ports  of  the  United  States,  but 
the  captains  of  such  vessels  have  authority  from  the  owners  to  pur- 
chase supplies  at  such  ports  from  such  ship  chandlers  and  in  such 
quantities  as  the  captain  may  deem  necessary  and  advisable;  that 
the  payment  of  commissions  and  the  giving  of  gratuities  by  re- 
spondents in  such  cases  have  been  to  induce  the  captains  to  purchase 
supplies  from  the  respondents. 

OONCLUSIOK. 

The  practices  of  the  said  respondents,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  ace  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute  a 
riolation  of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled ^'An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes.** 

ORDEB  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Conmiission,  the  answer  of  the 
respondents,  and  the  testimony,  and  the  Conmiission  having  made  its 
findings  as  to  the  facts  with  its  conclusion  that  the  respondents  have 
violated  the  provisions  of  an  act  of  Congress  approved  September 
26,  1914,  entitled,  ^^An  act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes,*' 

It  is  now  ordered^  That  the  respondents,  D.  A.  Winslow,  J.  Jones, 
and  D.  H.  Bobishaw,  a  copartnership,  doing  business  under  the  name 
and  style  of  D.  A.  Winslow  &  Co.,  and  their  agents,  servants,  and 
employees,  cease  and  desist  f  itMn  directly  or  indirectly  giving  to  cap- 
tains or  other  employees  of  vessels,  sums  of  money  or  gratuities  of 
any  kind  whatsoever  as  inducements  to  purchase  or  as  gratuities 
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for  purchasing,  for  the  owners  of  the  vessels  operated  by  them  pro- 
visions, merchandise,  and  other  supplies  for  ships,  from  the  respond- 
ents. 

It  is  further  ordered^  That  the  respondents  within  60  days  after 
the  date  of  service  upon  them  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  maimer  and  form  in 
which  they  have  complied  with  the  order  to  cease  and  desist,  here- 
inbefore set  forth. 


The  Commission  has  also  issued  a  similar  order  in  the  case  of 
Nor  den  Ship  Supply  Co.  (Inc.)  (of  Baltimore,  Md.),  Docket  614, 
decided  January  28,  involving  substantially  the  same  facts  as  the  pre- 
ceding casOi 
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V. 

T.  C.  HURST  AND  FLOYD  HURST.  A  COPARTNERSHIP 
DOING  BUSINESS  UNDER  THE  NAME  AND  STYLE  OF 
T.  C.  HURST  &  SON. 


OOMFLAINT  IN  THE  HATTER  OF  THE  ALI4EQED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS,  APPROVED  SEPTEMBER  26,  1014. 

Docket  613"-Janiiary  28,  1021. 

Where  a  firm  engaged  in  the  sale  of  groceries,  provisions,  meats,  deck,  engine, 
and  other  ship  supplies,  gave  to  captains  and  other  employees  of  yessels  to 
which  it  furnished  supplies,  without  the  knowledge  and  consent  of  their 
employers,  sums  of  money  and  other  gratnities  as  inducements  to  purchase, 
and  as  gratuities  for  purchasing,  supplies: 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  T.  C.  Hurst  and  Floyd 
Hurst,  a  copartnership  doing  business  under  the  name  and  style  of 
T.  C  Hurst  &  Son,  hereinafter  referred  to  as  respondents,  have  been 
and  are  using  unfair  methods  of  competition  in  interstate  and  for- 
eign commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled,  "An  Act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  re- 
spect thereof  would  be  to  the  interest  of  the  public,  issues  this  com- 
plaint, stating  its  charges  in  that  respect  on  information  and  belief 
as  follows : 

Paragraph  1.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  C.  Hurst 
ft  Son,  with  their  principal  office  and  place  of  business  at  the  city 
of  Norfolk,  State  of  Virginia,  are  now  and  for  more  than  one  year 
last  past  have  been  engaged  in  selling  and  delivering  for  transporta- 
tion in  interstate  and  foreign  commerce,  groceries,  provisions,  meats, 
deck,  and  engine  supplies,  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a  co- 
partnership doing  business  under  the  name  and  style  of  T.  C.  Hurst  & 
Son,  in  the  conduct  of  their  business,  purchase  such  merchandise  and 
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for  purchasing,  for  the  owners  of  the  vessels  operated  by  them  pro- 
visions, merchandise,  and  other  supplies  for  ships,  from  the  respond- 
ents. 

It  is  further  ordered^  That  the  respondents  within  60  days  after 
the  date  of  service  upon  them  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  the  order  to  cease  and  desist,  here- 
inbefore set  forth. 


The  Commission  has  also  issued  a  similar  order  in  the  case  of 
Norden  Ship  Supply  Co.  (Inc.)  (of  Baltimore,  Md.),  Docket  614, 
decided  January  28,  involving  substantially  the  same  facts  as  the  pre- 
ceding casOi 
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Complaint. 


FEDERAL  TRADE  COMMISSION 

V. 

T.  C.  HURST  AND  FLOYD  HURST,  A  COPARTNERSHIP 
DOING  BUSINESS  UNDER  THE  NAME  AND  STYLE  OF 
T.  C.  HURST  &  SON. 


OOMFLAINT  IN  THE  HATTER  OF  THE  ATJiF^KD  VIOLATION  OF  BEGTION  6  OF 
AN  ACT  OF  CONOBS8S,  APPBOVED  SEPTEMBER  26,  1014. 

Docket  613"-Janiiary  28,  ld21. 

STII.ABU8. 

Where  a  firm  engaged  in  the  sale  of  grocerieB,  proTisiona,  meats,  deck,  engine, 
and  other  ship  supplies,  gave  to  captains  and  other  employees  of  yessela  to 
which  it  furnished  supplies,  without  the  knowledge  and  consent  of  their 
employers,  sums  of  money  and  other  gratuities  as  inducements  to  purchase, 
and  as  gratuities  for  purchasing,  supplies: 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

llie  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  T.  C.  Hurst  and  Floyd 
Hurst,  a  copartnership  doing  business  under  the  name  and  style  of 
T.  C.  Hurst  &  Son,  hereinafter  referred  to  as  respondents,  have  been 
and  are  using  unfair  methods  of  competition  in  interstate  and  for- 
eign commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled,  "An  Act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  re- 
spect thereof  would  be  to  the  interest  of  the  public,  issues  this  com- 
plaint, stating  its  charges  in  that  respect  on  information  and  belief 
as  follows : 

Pabaoraph  1.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  C.  Hurst 
&  Son,  with  their  principal  office  and  place  of  business  at  the  city 
of  Norfolk,  State  of  Virginia,  are  now  and  for  more  than  one  year 
last  past  have  been  engaged  in  selling  and  delivering  for  transporta- 
tion in  interstate  and  foreign  commerce,  groceries,  provisions,  meats, 
deck,  and  engine  supplies,  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a  co- 
partnership doing  business  under  the  name  and  style  of  T.  C.  Hurst  A 
Son,  in  the  conduct  of  their  business,  purchase  such  merchandise  and 
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supplies  for  ships  in  various  States  of  the  United  States  and  Terri- 
tories thereof  and  transport  same  through  other  States  and  Terri- 
tories in  and  to  the  city  of  Norfolk,  State  of  Virginia,  where  the 
same  are  sold  and  delivered  to  foreign-owned  and  American  vessels 
engaged  in  plying  and  transporting  goods  between  and  among 
foreign  and  American  ports,  and  engaged  in  plying  and  in  trans- 
porting goods  between  and  among  American  ports  in  interstate  and 
foreign  commerce.  That  said  merchandise  and  ship  supplies  sold 
and  delivered  by  respondent  as  aforesaid  are  for  consumption  and 
use  by  such  ships  or  vessels  upon  the  high  seas  in  and  beyond  the 
territorial  waters  of  the  United  States,  and  there  is  continuously  and 
has  been  at  all  times  hereinafter  mentioned  a  constant  current  of 
trade  and  commerce  in  said  merchandise  and  ship  supplies  as  afore- 
said between  and  among  the  various  States  and  Territories  of  the 
United  States  and  foreign  countries. 

Par.  8.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  G. 
Hurst  &  Son,  within  one  year  last  past,  in  the  course  of  their  busi- 
ness as  aforesaid,  have  given  to  captains,  engineers,  and  other  em- 
ployees of  foreign  and  American  owned  ships  and  vessels  to  which 
they  sold  and  delivered  merchandise  and  ship  supplies,  as  aforesaid, 
without  the  knowledge  and  consent  of  their  employers  or  owners  of 
said  ships  or  vessels,  sums  of  money  and  other  gratuities  as  an  in- 
ducement to  influence  their  employers  or  owners  of  said  ships  or  ves- 
sels to  purchase  said  merchandise  and  ship  supplies  from  the  re- 
spondents. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce  within  the  intent 
and  meaning  of  section  5  of  an  act  of  Congress  entitled  ''An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  C. 
Hurst  &  Son,  charging  them  with  the  use  of  unfair  methods  of  com- 
petition in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearance  and  having  filed 
an  answer  admitting  the  allegations  of  the  complaint  as  alleged, 
except  that  gratuities  have  only  been  given  to  a  small  percentage  of 
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their  trade  for  the  purpose  of  retaining  the  good  will  of  captains, 
engineers,  and  other  employees  of  ships  and  of  keeping  the  trade 
of  the  ships  upon  which  they  are  employed,  and  that  no  gratuities 
have  been  given  by  them  for  the  purposes  alleged  since  January  1, 
1920,  and  agreeing  and  consenting  that  the  Federal  Trade  Commis- 
sion shall  forthwith  proceed  to  make  and  enter  its  findings  as  to  the 
facts  and  its  order  disposing  of  this  proceeding  without  the  introduc- 
tion of  testimony,  and  that  this  answer  shall  be  taken  and  considiered 
as  and  in  lieu  of  testimony,  the  taking  of  which  the  respondents  waive. 
And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  and  the  respondents  having  waived  the 
filing  of  briefs  and  oral  argument,  and  the  Commission  having  duly 
considered  the  record  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Pabagraph  1.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst, 
are  copartners  doing  business  under  the  name  and  style  of  T.  C. 
Hurst  &  Son,  with  their  principal  place  of  business  at  the  city  of 
Norfolk,  State  of  Virginia,  and  are  now  and  at  all  times  hereinafter 
mentioned  have  been  engaged  in  selling  groceries,  provisions,  meats, 
deck,  engine,  and  other  supplies  for  ships  engaged  in  coastwise  and 
foreign  commerce,  causing  said  commodities  to  be  deUvered  to  ships 
reaching  ports  in  the  State  of  Virginia  while  engaged  in  transport- 
ing passengers  and  commodities  between  various  States  of  the  United 
States  and  in  transporting  passengers  and  commodities  between 
American  ports  and  ports  in  foreign  countries,  in  due  course  of 
commerce  among  the  several  States  of  the  United  States  or  with 
foreign  nations;  that  such  supplies  so  sold  by  the  respondents  are 
for  consumption  and  use  by  the  purchasers  thereof  upon  the  high 
seas  in  and  beyond  the  territorial  jurisdiction  of  the  United  States, 
said  business  being  conducted  by  the  respondents  in  direct  competi- 
tion with  other  persons,  partnerships,  and  corporations  similarly 
engaged. 

Pab.  2.  That  in  the  course  of  their  business  as  described  herein, 
the  respondents  purchase  groceries,  provisions,  meats,  deck,  engine, 
and  other  supplies  for  ships  in  various  States  of  the  United  States, 
transporting  same  from  said  places  of  purchase  through  other  States 
to  their  place  of  business  in  the  State  of  Virginia,  where  they  are 
kept  and  stored  for  their  trade  in  furnishing  supplies  for  ships  as 
aforesaid. 
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Par.  8.  That  in  the  course  of  their  business  of  selling  supplies  for 
ships  as  described  herein,  the  respondents  for  several  years  last  prior 
to  1920  have  given  to  captains,  engineers,  and  other  employees  of 
vessels  to  which  they  have  furnished  supplies,  without  the  knowledge 
and  consent  of  their  employers  and  without  other  consideration  there- 
for, sums  of  money  and  other  gratuitities  as  inducements  to  influence 
their  employers  to  purchase,  and  as  gratuities  for  purchasing  for  said 
employers  groceries,  provisions,  meats,  deck,  engine,  and  other  sup- 
plies for  ships  from  the  respondents. 

CONCLUSION. 

The  practices  of  said  respondents,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,'  are  unfair  methods 
of  competition  in  violation  of  the  act  of  Congress  approved  Septem- 
ber 26, 1914,  entitled,  '^An  act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO   CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  and  answer  of  the  respondents,  and  the 
Commission  having  made  its  findings  as  to  the  facts  with  its  con- 
clusion that  the  respondents  have  violated  the  provisions  of  an  act 
of  Congress  approved  September  26, 1914,  entitled  "An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes," 

It  is  now  ordered^  That  the  respondents,  T.  C.  Hurst  and  Floyd 
Hurst,  copartners  doing  business  under  the  name  and  style  of 
T.  C.  Hurst  &  Son,  their  agents,  representatives,  servants,  and 
employees,  do  cease  and  desist  from  directly  or  indirectly  giving, 
or  offering  to  give,  to  captains,  engineers,  and  other  employees  of 
vessels  sums  of  money  and  other  gratuities  as  inducements  to  in- 
fluence their  employers  to  purchase  and  as  gratuities  for  purchasing 
for  said  employers  groceries,  provisions,  meats,  deck,  engine,  and 
other  supplies  for  ships  from  the  respondents. 

It  is  further  ordered^  That  the  respondents,  T.  C.  Hurst  and 
Floyd  Hurst,  copartners  doing  business  under  the  name  and  style 
of  T.  C.  Hurst  &  Son,  file  report  in  writing  with  the  Commission 
not  later  than  the  1st  day  of  April,  A.  D.  1921,  stating  in  detail 
the  manner  and  form  in  which  this  order  has  been  complied  with 
and  conformed  to. 
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FEDERAL  TRADE  COMMISSION 

V. 

MARINE  EQXnPMENT  COMPANY,  INC. 
comfulikt  in  the  hatteb  of  the  alleged  violation  of  SECmON  ft 

OF  AN  ACT  OF  OONOBE88  AFFSOVED  SEPTEMBER  26,  1914. 

Docket  615.--Jaiiiiary  28,  1921. 

STiXiASua. 

Where  a  corporation  engaged  in  the  sale  of  ateel-  cables,  rope,  pulleys,  hard^ 
ware,  and  general  merchandise  required  for  deck  and  engine  supplies  on 
ships,  gave  to  aigineers  and  to  other  employees  and  representatives  of 
customers  and  shipowners,  small  cash  gratuities  or  commissions  and  pres- 
ents of  small  value,  meals,  and  occasional  entertainment  such  as  the  theater 
and  automobile  rides,  as  Inducements  to  purchase,  and  as  gratuities  for 
purdiasing,  supplies: 

ffeld,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Marine  Equipment 
Co.  (Inc.),  hereinafter  referred  to  as  respondent,  has  been  and  is 
uidng  unfair  methods  of  competition  in  interstate  and  foreign  com- 
merce in  violation  of  the  provisions  of  section  5  of  an  act  of  Congress 
approved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect  thereof 
would  be  to  the  interest  of  the  public,  issues  this  complaint,  stating 
its  charges  in  that  respect  on  information  and  belief  as  follows : 

Paeagraph  1.  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  is  now  and  was  at  all  times  hereinafter  mentioned,  a  corpora- 
tion oiganized  and  existing  under  and  by  virtue  of  the  laws  of  the 
Statj  of  Virginia,  with  its  principal  office  and  place  of  business  at 
the  city  of  Norfolk,  State  of  Virginia,  and  is  now  and  for  more  than 
one  year  last  past  has  been  engaged  in  selling  and  delivering  for 
triQsportation  in  interstate  and  foreign  commerce,  steel  cables,  rope, 
pulleys,  hardware  of  all  descriptions,  and  general  merchandise  re- 
quire for  deck  and  engine  supplies  on  ships,  in  direct  competition 
^th  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 
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Par.  2.  That  the  respondent  in  the  conduct  of  its  business  pur- 
chases such  merchandise  and  supplies  for  ships  in  various  States  of 
the  United  States  and  Territories  thereof  and  transports  same 
through  other  States  and  Territories  in  and  to-  the  city  of  Nor- 
folk, State  of  Virginia,  where  the  same  are  sold  and  delivered  to 
foreign-owned  and  American  vessels  engaged  in  plying  and  trans- 
porting goods  between  and  among  foreign  and  American  ports,  and 
engaged  in  plying  and  in  transporting  goods  between  and  among 
American  ports  in  interstate  and  foreign  conmierce.  That  said  mer- 
chandise and  ship  supplies  sold  and  delivered  by  respondent  as 
aforesaid  are  for  consumption  and  use  by  such  ships  or  vessels 
upon  the  high  seas  in  and  beyond  the  territorial  waters  of  the  United 
States  and  there  is  continuously  and  has  been  at  all  times  hereinafter 
mentioned  a  constant  current  of  trade  and  commerce  in  said  mer- 
chandise and  ship  supplies  as  aforesaid  between  and  among  the 
various  States  and  Territories  of  the  United  States  and  foreign 
countries. 

Par.  3.  That  the  respondent,  the  Marine  Equipment  Co.  (Inc.), 
within  the  two  years  last  past  in  the  course  of  its  business  as  afore- 
said, has  given  to  captains,  engineers,  and  other  employees  of  vessels 
to  which  it  sold  and  delivered  merchandise  and  ship  supplies,  with- 
out the  knowledge  and  consent  of  their  employers  or  owners  of  said 
ships  or  vessels,  sums  of  money  and  other  gratuities  as  an  induce- 
ment to  influence  their  employers  or  owners  of  said  ships  or  vessels, 
to  purchase  said  merchandise  and  supplies  from  the  respondent 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled,  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved*  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  the  Marine  Equipment  Co.  (Inc.), 
charging  it  with  the  use  of  unfair  methods  of  competition  in  inter- 
state and  foreign  conmierce,  in  violation  of  the  provisions  of  said 
net. 

The  respondent  having  entered  its  appearance  and  filed  its  an- 
swer herein,  and  having  stipulated  and  agreed  that  a  statement  of 
facts  signed  and  executed  by  Adrien  F.  Busick,  acting  chief  counsel 
for  the  Federal  Trade  Conmiission,  and  the  respondent,  subject  to 
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the  approval  of  the  Commission,  shall  be  taken  by  the  Commission 
in  lieu  of  testimony,  and  agreeing  and  consenting  that  the  Federal 
Trade  Commission  shall  forthwith  proceed  to  make  and  enter  its 
findings  as  to  the  facts,  its  conclusions,  and  order  disposing  of  this 
proceeding  without  the  introduction  of  testimony  in  support  thereof ; 
and  thereupon  this  proceeding  came  on  for  final  hearing  and  the 
attorneys  having  waived  the  filing  of  briefs  and  oral  argument  and 
the  Commission  having  duly  considered  the  record  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusion: 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Virginia,  having  its  principal  office  and  place  of  business  at 
the  city  of  Norfolk,  State  of  Virginia,  and  is  now  and  for  more  than 
one  year  last  past  has  been  engaged  in  selling  steel  cables,  rope,  pul- 
leys, hardware,  and  general  merchandise  required  for  deck  and  en- 
gine supplies  on  ships;  that  in  the  conduct  of  its  business  the  re- 
spondent purchases  such  merchandise  and  supplies  in  various  States 
of  the  United  States  and  transports  same  through  other  States  to 
the  city  of  Norfolk,  State  of  Virginia,  where  the  same  are  sold  and 
delivered  to  foreign-owned  and  American  vessels  engaged  in  plying 
and  transporting  goods  between  and  among  foreign  and  American 
ports,  and  engaged  in  plying  and  transporting  goods  between  Amer- 
ican ports,  such  supplies  so  sold  by  respondent  being  for  consump- 
tion and  use  by  the  purchasers  thereof  upon  the  high  seas  in  and 
beyond  the  territorial  jurisdiction  of  the  United  States,  said  busi- 
ness being  conducted  in  direct  competition  with  other  persons, 
partnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent,  the  Marine  Equipment  Co.  (Inc.),  in 
the  course  of  its  business  as  described  in  paragraph  1  hereof,  for 
aeyeral  years  last  past  has  given  cash  gratuities  or  conmiissions  of  $5 
each  to  engineers  of  certain  boats  of  customers  upon  the  purchase  of 
a  barrel  of  oil,  and  presents  of  hats  and  other  things  of  small  value  to 
representatives  and  employees  of  customers  to  whom  it  was  selling 
supplies,  and  it  has  frequently  taken  the  agents  and  representatives 
of  customers  and  shipowners  to  whom  it  was  selling  supplies  to  lunch 
or  dinner,  and  occasionally  to  the  theater  and  on  automobile  rides  in 
and  about  the  city  of  Norfolk,  as  an  inducement  to  influence  their 
employers  to  purchase,  and  as  gratuities  for  purchasing  for  said  em- 
ployers, steel  cables,  rope,  pulleys,  hardware,  general  merchandise, 
and  other  supplies  for  ships  from  the  respondent. 
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The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  and  constitute  a  vio- 
lation of  the  act  of  Congress,  approved  September  26, 1914,  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

OBDEB  TO  OEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  respond- 
ent, and  an  agreed  statement  of  facts,  and  the  Commission  having 
made  its  findings  as  to  the  facts  with  its  conclusion  that  the  respond- 
ent has  violated  the  provisions  of  the  act  of  Congress,  approved  Sep- 
tember 26, 1914,  entitled  ^An  act  to  create  a  Federal  Trade  Commis- 
sion, to  define  its  powers  and  duties,  and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  and  its  officers,  directors,  agents,  servants,  and  employees, 
cease  and  desist  from  directly  or  indirectly  giving  to  captains,  engi- 
neers and  other  employees  of  vessels  cash  gratuities,  commissions, 
valuable  presents  and  entertainment  as  inducements  to  influence  their 
employers  .to  purchase,  and  as  gratuities  for  purchasing  for  said  em- 
ployers, steel  cables,  rope,  pulleys,  hardware,  general  merchandise, 
and  other  supplies  for  ships  from  respondent. 

It  is  further  ordered^  That  the  respondent  within  60  days  after  the 
date  of  the  service  upon  it  of  this  order,  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

EVERETT  SUPPLY  COMPANY,  INC. 

COMPLAINT  IN  THE  MAlTBfi  OF  THE  ALLEGED  VIOLATION  OF  SECTION   t 
OF  AN  ACT  OF  OONGBE88  APPSOYED  SEPTEMBER   26,  1014. 

Docket  640.~January  28,  1S2L 

Syllabus. 

Wbere  a  corporation  engaged  in  the  sale  of  ship  chandlery,  including  steward's 
sni^lies,  and  deck,  engine,  and  cabin  supplies,  gave  to  captains  and  other 
officers  and  employees  of  vessels  to  which  it  furnished  supplies  valuable 
presents,  cigars,  meals,  theater  tickets,  automobile  drives,  and  other  forms 
of  entertainment,  amusements,  or  diversion  as  an  inducement  to  purdiasc 
supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Everett  Supply  Co. 
(Inc.)  9  hereinafter  referred  to  as  the  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled, ^'An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  this  respect  on 
information  and  belief  as  follows : 

Pabaobaph  1.  That  the  respondent  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Louisiana,  with  its  principal 
place  of  business  in  the  city  of  New  Orleans  in  said  State. 

Pab.  2.  That  the  respondent  is  engaged  in  the  business  of  selling 
ship  chandlery,  including  deck  and  engine  supplies,  for  ships  en- 
gaged in  coastwise  and  foreign  commerce,  and  delivers  said  com- 
modities to  ships  reaching  ports  in  the  said  State  of  Louisiana,  while 
engaged  in  transporting  passengers  and  commodities  between  ports 
in  various  States  of  the  United  States,  and  in  transporting  passen- 
gers and  commodities  between  ports  of  the  United  States  and  for- 
eign countries,  and  in  due  course  of  commerce  between  the  several 
States  of  the  United  States,  and  with  foreign  nations,  such  supplies 
so  sold  by  respondent  being  for  consumption  and  use  by  the  pur- 
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for  purchasing,  for  the  owners  of  the  vessels  operated  by  them  pro- 
visions, merchandise,  and  other  supplies  for  ships,  from  the  respond- 
ents. 

It  is  further  ordered,  That  the  respondents  within  60  days  after 
the  date  of  service  upon  them  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  maimer  and  form  in 
which  they  have  complied  with  the  order  to  cease  and  desist,  here- 
inbefore set  forth. 


The  Commission  has  also  issued  a  similar  order  in  the  case  of 
Norden  Ship  Supply  Co.  (Inc.)  (of  Baltimore,  Md.),  Docket  614, 
decided  January  28,  involving  substantially  the  same  facts  as  the  pre- 
ceding caseb 
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FEDERAL  TRADE  COMMISSION 

V. 

T.  C.  HURST  AND  FLOYD  HURST.  A  COPARTNERSHIP 
DOING  BUSINESS  UNDER  THE  NAME  AND  STYLE  OF 
T.  C.  HURST  &  SON. 

COMPLAINT  IN  THE  HATTER  OF  TH2  ALUSGED  VIOIaATION  OF  SECTION  6  OF 
AN  ACT  OF  C0NGRB88,  APFBOVED  flEFTEKBEB  26,   1014. 

Docket  613~Janaary  28,  1921. 

StUJlBUS. 

Where  a  firm  engaged  In  tbe  sale  of  groceries,  provisions,  meats,  deck,  engine, 
and  other  ship  supplies,  gave  to  captains  and  other  employees  of  vessels  to 
which  it  furnished  supplies,  without  the  knowledge  and  consent  of  their 
employers,  sums  of  money  and  other  gratuities  as  inducements  to  purchase, 
and  as  gratuities  for  purchasing,  supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  comi>etition. 

COMPLAINT, 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  T.  C.  Hurst  and  Floyd 
Hurst,  a  copartnership  doing  business  under  the  name  and  style  of 
T.  C.  Hurst  &  Son,  hereinafter  referred  to  as  respondents,  have  been 
and  are  using  unfair  methods  of  competition  in  interstate  and  for- 
eign commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled,  "An  Act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  re- 
spect thereof  would  be  to  the  interest  of  the  public,  issues  this  com- 
plaint, stating  its  charges  in  that  respect  on  information  and  belief 
as  follows : 

Paragraph  1.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  C.  Hurst 
&  Son,  with  their  principal  office  and  place  of  business  at  the  city 
of  Norfolk,  State  of  Virginia,  are  now  and  for  more  than  one  year 
last  past  have  been  engaged  in  selling  and  delivering  for  transporta- 
tion in  interstate  and  foreign  commerce,  groceries,  provisions,  meats, 
deck,  and  engine  supplies,  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a  co- 
partnership doing  business  under  the  name  and  style  of  T.  C.  Hurst  & 
Son,  in  the  conduct  of  their  business,  purchase  such  merchandise  and 
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supplies  for  ships  in  various  States  of  the  United  States  and  Terri- 
tories thereof  and  transport  same  through  other  States  and  Terri- 
tories in  and  to  the  city  of  Norfolk,  State  of  Virginia,  where  the 
same  are  sold  and  delivered  to  foreign-owned  and  American  vessels 
engaged  in  plying  and  transporting  goods  between  and  among 
foreign  and  American  ports,  and  engaged  in  plying  and  in  trans- 
porting goods  between  and  among  American  ports  in  interstate  and 
foreign  commerce.  That  said  merchandise  and  ship  supplies  sold 
and  delivered  by  respondent  as  aforesaid  are  for  consumption  and 
use  by  such  ships  or  vessels  upon  the  high  seas  in  and  beyond  the 
territorial  waters  of  the  United  States,  and  there  is  continuously  and 
has  been  at  all  times  hereinafter  mentioned  a  constant  current  of 
trade  and  commerce  in  said  merchandise  and  ship  supplies  as  afore- 
said between  and  among  the  various  States  and  Territories  of  the 
United  States  and  foreign  countries. 

Par.  3.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  imder  the  name  and  style  of  T.  G. 
Hurst  &  Son,  within  one  year  last  past,  in  the  course  of  their  busi- 
ness as  aforesaid,  have  given  to  captains,  engineers,  and  other  em- 
ployees of  foreign  and  American  owned  ships  and  vessels  to  which 
they  sold  and  delivered  merchandise  and  ship  supplies,  as  aforesaid, 
without  the  knowledge  and  consent  of  their  employers  or  owners  of 
said  ships  or  vessels,  sums  of  money  and  other  gratuities  as  an  in- 
ducement to  influence  their  employers  or  owners  of  said  ships  or  ves- 
sels to  purchase  said  merchandise  and  ship  supplies  from  the  re- 
I  spondents. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce  within  the  intent 
and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst,  a 
copartnership  doing  business  under  the  name  and  style  of  T.  C. 
Hurst  &  Son,  charging  them  with  the  use  of  unfair  methods  of  com- 
petition in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearance  and  having  filed 
an  answer  admitting  the  allegations  of  the  complaint  as  alleged, 
except  that  gratuities  have  only  been  given  to  a  small  percentage  of 
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their  trade  for  the  purpose  of  retaining  the  good  will  of  captains, 
engineers,  and  other  employees  of  ships  and  of  keeping  the  trade 
of  the  ships  upon  which  they  are  employed,  and  that  no  gratuities 
have  been  given  by  them  for  the  purposes  alleged  since  January  1, 
1920,  and  agreeing  and  consenting  that  the  Federal  Trade  Commis- 
sion shall  forthwith  proceed  to  make  and  enter  its  findings  as  to  the 
facts  and  its  order  disposing  of  this  proceeding  without  the  introduc- 
tion of  testimony,  and  that  this  answer  shall  be  taken  and  considiered 
as  and  in  lieu  of  testimony,  the  taking  of  which  the  respondents  waive. 
And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  and  the  respondents  having  waived  the 
filing  of  briefs  and  oral  argument,  and  the  Commission  having  duly 
considered  the  record  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondents,  T.  C.  Hurst  and  Floyd  Hurst, 
are  copartners  doing  business  under  the  name  and  style  of  T.  C. 
Hurst  &  Son,  with  their  principal  place  of  business  at  the  city  of 
Norfolk,  State  of  Virginia,  and  are  now  and  at  all  times  hereinafter 
mentioned  have  been  engaged  in  selling  groceries,  provisions,  meats, 
deck,  engine,  and  other  supplies  for  ships  engaged  in  coastwise  and 
foreign  commerce,  causing  said  commodities  to  be  delivered  to  ships 
reaching  ports  in  the  State  of  Virginia  while  engaged  in  transport- 
ing passengers  and  commodities  between  various  States  of  the  United 
States  and  in  transporting  passengers  and  commodities  between 
American  ports  and  ports  in  foreign  countries,  in  due  course  of 
commerce  among  the  several  States  of  the  United  States  or  with 
foreign  nations;  that  such  supplies  so  sold  by  the  respondents  are 
for  consumption  and  use  by  the  purchasers  thereof  upon  the  high 
seas  in  and  beyond  the  territorial  jurisdiction  of  the  United  States, 
said  business  being  conducted  by  the  respondents  in  direct  competi* 
tion  with  other  persons,  partnerships,  and  corporations  similarly 
engaged. 

Par.  2.  That  in  the  course  of  their  business  as  described  herein, 
the  respondents  purchase  groceries,  provisions,  meats,  deck,  engine, 
and  other  supplies  for  ships  in  various  States  of  the  United  States, 
transporting  same  from  said  places  of  purchase  through  other  States 
to  their  place  of  business  in  the  State  of  Virginia,  where  they  are 
kept  and  stored  for  their  trade  in  furnishing  supplies  for  ships  as 
aforesaid. 
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Par.  3.  That  in  the  course  of  their  business  of  selling  supplies  for 
ships  as  described  herein,  the  respondents  for  several  years  last  prior 
to  1920  have  given  to  captains,  engineers,  and  other  employees  of 
vessels  to  which  they  have  furnished  supplies,  without  the  knowledge 
and  consent  of  their  employers  and  without  other  consideration  there- 
for, sums  of  money  and  other  gratuitities  as  inducements  to  influence 
their  employers  to  purchase,  and  as  gratuities  for  purchasing  for  said 
employers  groceries,  provisions,  meats,  deck,  engine,  and  other  sup- 
plies for  ships  from  the  respondents. 

CX)NGLUSIOK. 

The  practices  of  said  respondents,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,'  are  unfair  methods 
of  competition  in  violation  of  the  act  of  Congress  approved  Septem- 
ber 26, 1914,  entitled,  ^'An  act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  and  answer  of  the  respondents,  and  the 
Commission  having  made  its  findings  as  to  the  facts  with  its  con- 
clusion that  the  respondents  have  violated  the  provisions  of  an  act 
of  Congress  approved  September  26, 1914,  entitled  "An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes," 

It  is  now  ordered^  That  the  respondents,  T.  C.  Hurst  and  Floyd 
Hurst,  copartners  doing  business  under  the  name  and  style  of 
T.  C.  Hurst  &  Son,  their  agents,  representatives,  servants,  and 
employees,  do  cease  and  desist  from  directly  or  indirectly  giving, 
or  offering  to  give,  to  captains,  engineers,  and  other  employees  of 
vessels  sums  of  money  and  other  gratuities  as  inducements  to  in- 
fluence their  employers  to  purchase  and  as  gratuities  for  purchasing 
for  said  employers  groceries,  provisions,  meats,  deck,  engine,  and 
other  supplies  for  ships  from  the  respondents. 

It  is  further  ordered^  That  the  respondents,  T.  C.  Hurst  and 
Floyd  Hurst,  copartners  doing  business  under  the  name  and  style 
of  T.  C.  Hurst  &  Son,  file  report  in  writing  with  the  Commission 
not  later  than  the  1st  day  of  April,  A.  D.  1921,  stating  in  detail 
the  manner  and  form  in  which  this  order  has  been  complied  with 
and  conformed  to. 
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FEDERAL  TRADE  COMMISSION 

V. 

MARINE  EQUIPMENT  COMPANY,  INC. 

OOICFLAIKT  IK  THE  HATTER  OF  THE  AliLEOED  YIOIaATIOK  OF  SECTTION   t 
OF  AK  ACT  OF  COKOltESS  APFROTED  SEPTEKBER  26,  1014. 

Docket  615.— January  28,  1821. 

Stllabus. 

Where  a  corporation  engaged  In  the  sale  of  steel  cables,  rope,  pulleys,  hard»- 
ware,  and  general  merchandise  required  for  deck  and  engine  supplies  on 
ships,  gave  to  engineers  and  to  other  employees  and  representatives  of 
customers  and  shipowners,  small  cash  gratuities  or  commissions  and  pres- 
ents of  small  value,  meals,  and  occasional  entertainment  such  as  the  theater 
and  automobile  rides,  as  inducements  to  purchase,  and  as  gratuities  for 
purdiasing,  supplies: 

ffeld.  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Marine  Equipment 
Co.  (Inc.),  hereinafter  referred  to  as  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  interstate  and  foreign  com- 
merce  in  violation  of  the  provisions  of  section  5  of  an  act  of  Congress 
approved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect  thereof 
would  be  to  the  interest  of  the  public,  issues  this  complaint,  stating 
its  charges  in  that  respect  on  information  and  belief  as  follows : 

Pahagraph  1.  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  is  now  and  was  at  all  times  hereinafter  mentioned,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
Statj  of  Virginia,  with  its  principal  office  and  place  of  business  at 
the  city  of  Norfolk,  State  of  Virginia,  and  is  now  and  for  more  than 
one  year  last  past  has  been  engaged  in  selling  and  delivering  for 
transportation  in  interstate  and  foreign  commerce,  steel  cables,  rope, 
pulleys,  hardware  of  all  descriptions,  and  general  merchandise  re- 
quired for  deck  and  engine  supplies  on  ships,  in  direct  competition 
with  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged* 
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Pab.  2.  That  the  respondent  in  the  conduct  of  its  business  pur- 
chases such  merchandise  and  supplies  for  ships  in  various  States  of 
the  United  States  and  Territories  thereof  and  transports  same 
through  other  States  and  Territories  in  and  to-  the  city  of  Nor- 
folk)  State  of  Virginia,  where  the  same  are  sold  and  delivered  to 
foreign-owned  and  American  vessels  engaged  in  plying  and  trans- 
porting goods  between  and  among  foreign  and  American  ports,  and 
^i^g&g^d  in  plying  and  in  transporting  goods  between  and  among 
American  ports  in  interstate  and  foreign  commerce.  That  said  mer- 
chandise and  ship  supplies  sold  and  delivered  by  respondent  as 
aforesaid  are  for  consumption  and  use  by  such  ships  or  vessels 
upon  the  high  seas  in  and  beyond  the  territorial  waters  of  the  United 
States  and  there  is  continuously  and  has  been  at  all  times  hereinafter 
mentioned  a  constant  current  of  trade  and  commerce  in  said  mer- 
chandise and  ship  supplies  as  aforesaid  between  and  among  the 
various  States  and  Territories  of  the  United  States  and  foreign 
countries. 

Par.  3.  That  the  respondent,  the  Marine  Equipment  Co.  (Inc.), 
within  the  two  years  last  past  in  the  course  of  its  business  as  afore- 
said, has  given  to  captains,  engineers,  and  other  employees  of  vessels 
to  which  it  sold  and  delivered  merchandise  and  ship  supplies,  with- 
out the  knowledge  and  consent  of  their  employers  or  owners  of  said 
ships  or  vessels,  sums  of  money  and  other  gratuities  as  an  induce- 
ment to  influence  their  employers  or  owners  of  said  ships  or  vessels, 
to  purchase  said  merchandise  and  supplies  from  the  respondent 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled,  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved*  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  the  Marine  Equipment  Co.  (Inc.), 
charging  it  with  the  use  of  unfair  methods  of  competition  in  inter- 
state and  foreign  commerce,  in  violation  of  the  provisions  of  said 
net. 

The  respondent  having  entered  its  appearance  and  filed  its  an- 
swer herein,  and  having  stipulated  and  agreed  that  a  statement  of 
facts  signed  and  executed  by  Adrien  F.  Busick,  acting  chief  counsel 
for  the  Federal  Trade  Commission,  and  the  respondent,  subject  to 
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the  approval  of  the  Commiafdon,  shall  be  taken  by  the  Commission 
in  lieu  of  testimony,  and  agreeing  and  consenting  that  the  Federal 
Trade  Commission  shall  forthwith  proceed  to  make  and  enter  its 
findings  as  to  the  facts,  its  conclusions,  and  order  disposing  of  this 
proceeding  without  the  introduction  of  testimony  in  support  thereof; 
and  thereupon  this  proceeding  came  on  for  final  hearing  and  the 
attorneys  having  waived  the  filing  of  briefs  and  oral  argument  and 
the  Commission  having  duly  considered  the  record  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusion: 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Virginia,  having  its  principal  office  and  place  of  business  at 
the  city  of  Norfolk,  State  of  Virginia,  and  is  now  and  for  more  than 
one  year  last  past  has  been  engaged  in  selling  steel  cables,  rope,  pul* 
leys,  hardware,  and  general  merchandise  required  for  deck  and  en- 
gine supplies  on  ships;  that  in  the  conduct  of  its  business  the  re- 
spondent purchases  such  merchandise  and  supplies  in  various  States 
of  the  United  States  and  transports  same  through  other  States  to 
the  city  of  Norfolk,  State  of  Virginia,  where  the  same  are  sold  and 
delivered  to  foreign-owned  and  American  vessels  engaged  in  plying 
and  transporting  goods  between  and  among  foreign  and  American 
ports,  and  engaged  in  plying  and  transporting  goods  between  Amer- 
ican ports,  such  supplies  so  sold  by  respondent  being  for  consump- 
tion and  use  by  the  purchasers  thereof  upon  the  high  seas  in  and 
beyond  the  territorial  jurisdiction  of  the  United  States,  said  busi- 
ness being  conducted  in  direct  competition  with  other  persons, 
partnerships,  and  corporations  similarly  engaged. 

Pas.  2.  That  the  respondent,  the  Marine  Equipment  Co.  (Inc.),  in 
the  course  of  its  business  as  described  in  paragraph  1  hereof,  for 
several  years  last  past  has  given  cash  gratuities  or  commissions  of  $5 
each  to  engineers  of  certain  boats  of  customers  upon  the  purchase  of 
a  barrel  of  oil,  and  presents  of  hats  and  other  things  of  small  value  to 
representatives  and  employees  of  customers  to  whom  it  was  selling 
supplies,  and  it  has  frequently  taken  the  agents  and  representatives 
of  customers  and  shipowners  to  whom  it  was  selling  supplies  to  lunch 
or  dinner,  and  occasionally  to  the  theater  and  on  automobile  rides  in 
and  about  the  city  of  Norfolk,  as  an  inducement  to  influence  their 
employers  to  purchase,  and  as  gratuities  for  purchasing  for  said  em- 
ployers, steel  cables,  rope,  pullejrs,  hardware,  general  merchandise, 
and  other  supplies  for  ships  from  the  respondent. 
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CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  and  constitute  a  vio- 
lation of  the  act  of  Congress,  approved  September  26, 1914,  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

lliis  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  respond- 
ent, and  an  agreed  statement  of  facts,  and  the  Commission  having 
made  its  findings  as  to  the  facts  with  its  conclusion  that  the  respond- 
ent has  violated  the  provisions  of  the  act  of  Congress,  approved  Sep- 
tember 26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commis- 
sion, to  define  its  powers  and  duties,  and  for  other  purposes,'' 

It  is  now  ordered^  That  the  respondent,  the  Marine  Equipment  Co. 
(Inc.),  and  its  officers,  directors,  agents,  servants,  and  employees, 
cease  and  desist  from  directly  or  indirectly  giving  to  captains,  engi- 
neers and  other  employees  of  vessels  cash  gratuities,  commissions, 
valuable  presents  and  entertainment  as  inducements  to  influence  their 
employers  .to  purchase,  and  as  gratuities  for  purchasing  for  said  em- 
ployers, steel  cables,  rope,  pidleys,  hardware,  general  merchandise, 
and  other  supplies  for  ships  from  respondent. 

It  is  further  ordered^  That  the  respondent  within  60  days  after  the 
date  of  the  service  upon  it  of  this  order,  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 


KV£RETt  SXJPVLt  CO.,  VSfO.  231 

Complaint 


FEDERAL'  TRADE  COMMISSION 

V. 

EVERETT  SUPPLY  COMPANY,  INC. 

COMPLAINT  IK  THE  MATTES  OF  THE  ALLEGED  VIOLATION  OF  SECTION   C 
OF  AN  ACT  OF  00NGRE88  APPROVED  SEFTEKBBB   26,  1914. 

Docket  640.— January  28»  192L 

Syllabus. 

Where  a  corporation  engaged  In  the  sale  of  ship  chandlery,  Including  steward's 
snppllet,  and  deck,  engine,  and  cabin  supplies,  gave  to  captains  and  other 
officers  and  employees  of  vessels  to  which  It  famished  snppUes  valnablo 
presents,  cigars,  meals,  theater  tickets,  automobile  drives,  and  other  forms 
of  entertainment,  amusements,  or  diversion  as  an  inducement  to  purchase 
supplies : 

Ileld,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Everett  Supply  Co. 
(Inc.),  hereinafter  referred  to  as  the  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26, 1914,  en- 
titled, '^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  this  respect  on 
information  and  belief  as  follows : 

Pabagbaph  1.  That  the  respondent  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Louisiana,  with  its  principal 
place  of  business  in  the  city  of  New  Orleans  in  said  State. 

Pas.  2.  That  the  respondent  is  engaged  in  the  business  of  selling 
ship  chandlery,  including  deck  and  engine  supplies,  for  ships  en- 
gaged in  coastwise  and  foreign  commerce,  and  delivers  said  com- 
moditiee  to  ships  reaching  ports  in  the  said  State  of  Louisiana,  while 
engaged  in  transporting  passengers  and  commodities  between  ports 
in  various  States  of  the  United  States,  and  in  transporting  passen- 
gers and  commodities  between  ports  of  the  United  States  and  for- 
eign countries,  and  in  due  course  of  commerce  between  the  several 
States  of  the  United  States,  and  with  foreign  nations,  such  supplies 
so  sold  by  respondent  being  for  consumption  and  use  by  the  pur- 
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chasers  thereof  upon  the  high  seas  in  and  beyond  the  territorial 
jurisdiction  of  the  United  States.  Said  business  is  and  has  been 
conducted  by  respondent  in  direct,  active  competition  with  other  per- 
sons, partnerships,  and  corporations  similarly  engaged. 

Par.  3.  That  the  respondent  in  the  course  of  its  business  as  set  out 
in  paragraph  2  hereof,  gives  and  has  given  to  captains  and  other  offi- 
cers and  employees  of  vessels  to  which  it  furnishes  ship  chandlery  ex- 
pensive gifts,  liquors,  cigars,  meals,  theater  tickets,  aujbomobile  drives, 
and  other  forms  of  entertainment,  amusement,  or  diversion,  to  induce 
such  officers  and  employees  to  purchase  their  requirements  of  ship 
chandlery  from  respondent  and  without  other  consideration  therefor ; 
that  respondent  expends  for  gifts  to  and  entertainment  for  officers 
and  employees  of  vessels  to  which  it  furnishes  ship  chandlery  sup- 
plies, large  sums  of  money,  equaling  approximately  5  per  cent  of  its 
total  volume  of  business  done,  thereby  paying  out  for  such  entertain- 
ment purposes  approximately  $850  per  month. 

Pab.  4.  That  by  reason  of  the  facts  recited  the  respondent  is  using 
an  unfair  method  of  competition  in  interstate  commerce,  within  the 
intent  and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Everett  Supply  Co.  (Inc.),  charging 
it  with  the  use  of  unfair  methods  of  competition  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein,  admitting  the  allegations  of  the  complaint  and  each  count 
and  paragraph  thereof,  and  that  according  to  law  an  order  should 
be  entered  herein  as  prayed  in  said  complaint,  and  agreeing  and  con- 
senting that  the  Federal  Trade  Commission  shall  forthwith  proceed 
to  make  and  enter  its  findings  as  to  facts  and  order  without  the  intro- 
duction of  testimony  in  support  thereof,  and  having  stipulated  and 
agreed  that  a  statement  of  facts  signed  and  executed  by  counsel  for 
the  Commission  and  the  respondent,  subject  to  the  approval  of  the 
Commission,  shall  be  taken  by  the  Commission  in  lieu  of  testimony, 
and  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission  now  being  fully  advised  in  the  premises,  makes  this  its 
findings  as  to  the  facts  and  conclusion: 


SVEBETT  SUPPLY  CO.,  ISC.  233 

2S1  Order. 

mnxaxQB  as  to  the  facts. 

Pabaosaph  1.  That  the  respondent,  Everett  Supply  Co.  (Inc.),  is 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Louisiana,  New  Orleans  in  said  State,  and  is  now  and  at  all  times 
hereinafter  mentioned  has  been  engaged  in  selling  ship  chandlery, 
including  steward's  supplies,  deck,  engine  and  cabin  supplies  for 
ships  engaged  in  coastwise  and  foreign  conunerce,  causing  said  com- 
modities to  be  delivered  to  ships  reaching  ports  in  the  State  of  Louisi- 
ana, while  engaged  in  transporting  passengers  and  commodities  be- 
tween ports  in  the  various  States  of  the  United  States  and  in  trans- 
porting passengers  and  commodities  from  American  ports  to  foreign 
countries,  in  due  course  of  commerce  among  the  several  States  of 
the  United  States  or  with  foreign  nations ;  such  supplies  so  sold  by 
respondent  being  for  consumption  and  use  by  the  purchasers  thereof 
upon  the  high  seas,  in  and  beyond  the  territorial  jurisdiction  of  the 
United  States,  said  business  being  conducted  by  the  respondent  in 
direct  competition  with  other  persons,  partnerships,  and  corporations 
similarly  engaged. 

Par.  2.  That  the  respondent  in  the  course  of  its  business  as  de- 
scribed in  paragraph  1  hereof  for  several  years  last  past  has  given  to 
captains  and  other  officers  and  employees  of  vessels  to  which  it 
furnished  ship  chandlery  supplies,  valuable  presents,  cigars,  meals, 
theater  tickets,  automobile  drives,  and  other  forms  of  entertainment, 
amusement,  or  diversion  as  an  inducement  to  such  officers  and  em- 
ployees to  purchase  for  the  owners  of  the  vessels  operated  by  them, 
ship  chandlery  supplies  from  respondent. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  conmierce  and  constitute  a  vio- 
lation of  the  act  of  Congress  approved  September  26,  1914,  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes.'' 

ORDEB  to  cease  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent  and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondent  has  violated  the  provisions  of  the  act  of  Congress  ap- 
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proved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  orderedy  That  the  respondent,  Everett  Supply  C!o.  (Inc.),  and 
its  officers,  directors,  agents,  servants,  and  employees  cease  a^d  desist 
from  directly  or  indirectly  giving  to  captains  and  other  officers  and 
employees  of  vessels  valuable  presents,  cigars,  meals,  theater  tickets, 
automobile  drives,  and  other  forms  of  entertainment,  amusements,  or 
diversion,  as  an  inducement  to  such  officers  and  employees  to  pur- 
chase for  the  owners  of  the  vessels  operated  by  them,  ship  chandlery 
supplies  from  respondent. 

It  is  further  ordered^  That  the  respondent  within  60  days  after  the 
date  of  the  service  upon  it  of  this  order  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  f  ortlu 
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STIXAB178. 

Where  a  corporation  engaged  in  tbe  sale  of  ship  chandlery,  including  steward'^ 
•uppllefl,  deck,  engine,  and  cabin  supplies,  gave  to  captains  and  other 
employees  of  vessels  to  which  it  famished  supplies,  Talnable  gifts,  cash 
commissions,  gratuities,  and  entertainment  as  an  Inducement  to  parchase 
supplies: 

Heid,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Cowles  Ship  Supply 
Co.  (Inc.),  hereinafter  referred  to  as  respondent,  has  been  and  is 
using  unfair  methods  of  competition  in  interstate  commerce  in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,'' 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  on  information  and  belief  as  follows : 

Pabagraph  1.  That  the  respondent  is  a  corporation  organized 
under  the  laws  of  the  State  of  Alabama,  with  principal  place  of 
business  at  Mobile,  in  said  State. 

Pab.  2.  That  respondent  is  engaged  in  the  business  of  selling  ship 
chandlery  supplies  for  ships  engaged  in  transporting  passengers  and 
cargoes  between  ports  in  various  States  of  the  United  States  and 
transporting  passengers  and  cargoes  between  ports  of  the  United 
States  and  foreign  nations,  .and  delivers  such  supplies  when  sold, 
to  ships  reaching  the  port  of  Mobile,  while  engaged  in  coastwise 
and  foreign  commerce  as  herein  described,  such  supplies  being  for 
consumption  and  use  upon  the  high  seas  in  and  beyond  the  terri- 
torial jurisdiction  of  the  United  States,  said  business  being  conducted 
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by  respondent  in  direct,  active  competition  with  other  persons,  part- 
nerships, and  corporations  similarly  engaged. 

Par.  3.  That  respondent  in  the  course  of  its  business  as  described 
in  paragraph  2  hereof,  gives  and  has  given  to  captains  and  other 
officers  and  employees  of  vessel?  to  which  it  furnishes  ship  chandlery 
supplies,  valuable  gifts  and  cash  commissions  and  gratuities  and 
provides  for  such  officers  and  employees  expensive  entertainment  to 
induce  such  officers  and  employees  to  purchase  ship  chandlery  sup- 
plies from  respondent,  and  without  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is 
using  an  unfair  method  of  competition  in  commerce,  within  the 
intent  and  meaning  of  section  6  of  an  act  of  Congress  entitled  ^^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Cowles  Ship  Supply  Co.  (Inc.), 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  an- 
swer herein,  admitting  the  allegations  of  the  complaint  and  each 
count  and  paragraph  thereof,  and  that  according  to  law  an  order 
should  be  entered  herein  as  prayed  in  said  complaint,  and  agreeing 
and  consenting  that  the  Federal  Trade  Commission  shall  forthwith 
proceed  to  make  and  enter  its  findings  as  to  facts  and  order  without 
the  introduction  of  testimony  in  support  thereof,  and  having  stipu- 
lated and  agreed  that  a  statement  of  facts  signed  and  executed  by 
counsel  for  the  Commission  and  the  respondent,  subject  to^he  ap- 
proval of  the  Commission,  shall  be  taken  by  the  Commission  in 
lieu  of  testimony,  and  thereupon  this  proceeding  came  on  for  final 
hearing,  and  the  Commission  having  duly  considered  the  record  and 
now  being  fully  advised  in  the  premises,  makes  this  its  findings  as  to 
the  facts  and  conclusion: 

FINDINGS  AS  TO  THE  FACTS. 

Pasagraph  1.  That  the  respondent,  Cowles  Ship  Supply  Co. 
(Inc.),  is  a  corporation  organized  and  e^cisting  under  the  laws  of 
the  State  of  Alabama,  having  its  principal  place  of  business  located 
at  tibA  city  of  Mobile,  in  said  State,  and  is  now  and  at  all  times  here- 
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inaftor  mentioned  has  been  engaged  in  selling  ship  chandlery,  in- 
cluding steward^s  supplies,  deck,  engine,  and  cabin  supplies  for  ships 
wgaged  in  coastwise  and  foreign  commerce,  causing  said  commod- 
ities to  be  delivered  to  ships  reaching  ports  in  the  State  of  Alabama, 
while  engaged  in  transporting  passengers  and  commodities  between 
ports  in  the  various  States  of  the  United  States  and  in  transporting 
passengers  and  commodities  from  American  ports  to  foreign  coun- 
tries, in  due  course  of  commerce  among  the  several  States  of  the 
United  States  or  with  foreign  nations ;  such  supplies  so  sold  by  re- 
spondent being  for  consimiption  and  use  by  the  purchasers  thereof 
lipon  the  high  seas,  in  and  beyond  the  territorial  jurisdiction  of  the 
United  States,  said  business  being  conducted  by  the  respondent  in 
direct  competition  with  other  persons,  partnerships,  and  corpora- 
tions similarly  engaged. 

Par.  2.  That  the  respondent  in  the  course  of  its  business  as  de- 
scribed in  paragraph  1  hereof  for  several  years  last  past  has  given 
to  captains  and  other  officers  and  employees  of  vessels  to  which  it 
furnished  ship  chandlery  supplies,  valuable  gifts,  cash  commissions, 
gratuities,  and  entertainment  as  an  inducement  to  such  officers  nnd 
employees  to  purchase  for  the  owners  of  the  vessels  operated  by  them 
ship  chandlery  supplies  from  respondent. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  and  constitute  a 
violation  of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled ^*An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes.'' 

ORDER  TO   CEASE   AND   DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent  and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondent  has  violated  the  provisions  of  the  act  of  Congress  ap- 
proved September  26,  1914,  entitled  '^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposeSi'' 
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It  U  arderedy  That  the  respondent,  Ciowles  Ship  Supply  Co.  (Ina), 
and  its  officers,  directors,  agents,  servants,  and  employees,  cease  and 
desist  from  directly  or  indirectly  giving  to  captains  and  other  officers 
and  employees  of  vessels  valuable  gifts,  cash  commissicms,  gratuities, 
and  entertainment  as  an  inducement  to  such  officers  and  employees  to 
purchase  for  the  owners  of  the  vessels  operated  by  them  eMp 
chandlery  supplies  from  respondent 

It  is  further  arderedj  That  the  respondent  within  60  days  after 
the  date  of  the  service  upon  it  of  this  order,  file  with  the  Commiasioii 
a  report  in  writing  setting  forth  in  detail  the  maimer  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 
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V. 

W.  A.  EHEA. 

OOMFLAIirr  IN  THE  MATTEB  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  00NQR£88  APFROVED  SEPTEMBER  26,  1914. 

Docket  656.— January  28,  1921. 

Stllabus. 

Where  an  indlyidoal,  engaged  in  the  sale  of  ship  chandlery,  gave  to  captains 
of  Teasels  to  which  he  famished  supplies,  sums  of  money,  amounting  to  6 
and  10  per  cent  of  their  bills,  as  an  inducement  to  purchase  supplies: 

Jleld,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  un- 
fair method  of  competition. 

COMPLAINT. 

The.  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  W.  A.  Bhea,  hereinafter 
referred  to  as  the  respondent,  has  been  and  is  using  unfair  methods 
of  competition  in  violation  of  the  provisions  of  section  6  of  an  act 
of  Congress  approved  September  26, 1914,  entitled,  ^An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  it  appearing  to  the  Commission  that  a  proceed- 
ing by  it  in  respect  thereof  would  be  to  the  interest  of  the  public, 
issues  this  complaint,  stating  its  charges  in  that  respect  on  informa- 
tion and  belief  as  follows : 

Pabagbaph  1.  That  respondent  is  engaged  in  the  business  of  sell- 
ing ship  chandlery  supplies  for  ships  engaged  in  transporting  cargoes 
between  i>orts  in  various  States  of  the  United  States,  and  between 
ports  of  the  United  States  and  foreign  countries,  and  delivers  such 
supplies  when  sold,  to  ships  which  reach  the  port  of  Charleston, 
S.  C,  while  engaged  in  coastwise  and  foreign  commerce,  such  sup- 
plies being  for  consumption  and  use  upon  the  high  seas,  in  and  be- 
yond the  territorial  jurisdiction  of  the  United  States,  said  business 
being  conducted  by  respondent  in  direct,  active  competition  with 
other  persons,  partnerships,  and  corporations  similarly  engaged. 

Pab.  2.  That  respondent  in  the  course  of  its  business  as  described 
in  paragraph  1  hereof,  gives  and  has  given  to  captains  and  other 
officers  and  employees  of  vessels  to  which  he  sells  ship  chandlery 
supplies,  cash  commissions  and  gratuities  and  provides  for  such  offi- 
cers and  employees  entertainment  to  induce  them  to  purchase  from 
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respondent  ship  chandlery  supplies,  and  without  other  consideration 
tl  refor. 

Par.  3.  That  by  reason  of  the  facts  recited  the  respondent  has  been 
using  an  unfair  method  of  competition  in  commerce  within  the  in- 
tent and  meaning  of  section  5  of  an  act  of  Congress,  entitled,  ^'An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  W.  A.  Rhea,  charging  him  with 
the  use  of  unfair  methods  of  competition  in  commerce  in  violation 
of  the  provisions  of  said  act. 

The  respondent  having  entered  his  appearance  and  filed  his  an 
swer  herein,  and  having  stipulated  and  agreed  that  a  statement  of 
facts,  signed  and  executed  by  counsel  for  the  Commission  and  the 
respondent,  subject  to  the  approval  of  the  Commission,  shall  be 
taken  by  the  Commission  in  lieu  of  testimony,  and  that  the  Com- 
mission shall  forthwith  proceed  upon  said  agreed  statement  of  facts 
to  make  and  enter  its  report,  findings  as  to  the  facts,  and  order  dis- 
posing of  this  proceeding  without  the  introduction  of  testimony, 
and  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  duly  considered  the  record,  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  W.  A.  Rhea,  is  now  and  at 
all  times  hereinafter  mentioned  has  been  engaged  in  selling  ship 
chandlery  supplies  for  ships  engaged  in  transporting  cargoes  be- 
tween ports  in  various  States  of  the  United  States  and  between  ports 
of  the  United  States  and  foreign  countries,  and  delivers  such  sup- 
plies when  sold,  to  ships  which  reach  the  port  of  Charleston,  State 
of  South  Carolina,  while  engaged  in  coastwise  and  foreign  com- 
merce, such  supplies  so  sold  by  respondent  being  for  consumption 
and  use  by  the  purchasers  thereof  upon  the  high  seas,  in  and  beyond 
the  territorial  jurisdiction  of  the  United  States,  said  business  being 
conducted  by  respondent  in  direct  competition  with  other  persons, 
partnerships,  and  corporations  similarly  engaged. 
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Pas.  2.  That  the  respondent  in  the  course  of  his  business,  as  de- 
scribed in  paragraph  1  hereof,  for  several  years  last  prior  to 
January  1, 1920,  has  given  to  captains  of  foreign  ships  to  which  he 
furnished  ship  chandlery  supplies,  sums  of  money,  amounting  to  6 
and  10  per  cent  of  their  bills  for  supplies  furnished  said  ships,  as 
an  inducement  to  purchase  for  the  owners  of  vessels  operated  by 
them  ship  chandlery  supplies  from  the  respondent. 

GONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce,  and  constitute 
a  violation  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled ^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes.'' 

OSDEK  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondent  has  violated  the  provisions  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondent,  W.  A.  Bhea,  his  agents,  serv- 
ants, and  employees,  cease  and  desist  from  directly  or  indirectly 
giving  to  captains  and  other  officers  and  employees  of  vessels,  sums 
of  money  as  an  inducement  to  such  officers  and  employees  to  pur- 
chase for  the  owners  of  the  vessels  operated  by  them  ship  chandlery 
supplies  from  respondent. 

And  U  is  further  ordered^  That  the  respondent,  within  60  days 
after  the  date  of  service  upon  him  of  this  order,  file  with  the  Com- 
mission a  report  in  writing  setting  forth  in  detail  the  manner  and 
form  m  which  he  has  complied  with  the  order  to  cease  and  desist 
hereinbefore  set  forth. 

74686»— 22 ^10 
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FEDERAL  TRADE  COMMISSION 

V. 

EUGENE  RICHARDSON,  W.  R.  RICHARDSON,  AND  J.  W. 
RICHARDSON,  PARTNERS,  STYLING  THEMSELVES 
RICHARDSON  BROS, 

COMPLAINT  IN  TH^  MATTER  OF  THE  AUl^EGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  667.— January  28,  1921. 

Syllabus. 

Where  a  firm  engaged  in  the  sale  of  ship  chandlery,  including  8tewa|;d*s  sup- 
plies, deck,  engine,  and  cabin  supplies,  gave  to  captains  and  other  em- 
ployees of  vessels  to  which  it  famished  supplies,  valuable  gifts,  sums  of 
money,  and  entertainment,  including  automobile  rides,  pleasure  trips,  and 
meals  as  an  inducement  to  purchase  supplies: 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  un- 
fair method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe,  from  a 
preliminary  investigation  made  by  it,  that  Eugene  Bichardson, 
W.  R.  Richardson,  and  J.  W.  Richardson,  partners,  styling  them- 
selves Richardson  Bros.,  hereinafter  referred  to  as  the  respondents, 
have  been  and  are  using  unfair  methods  of  competition  in  interstate 
and  foreign  commerce  in  violation  of  the  provisions  of  section  5  of 
an  act  of  Congress  approved  September  26,  1914,  entitled  "An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,'*  and  it  appearing  that  a  proceeding 
by  it  in  respect  thereof  would  be  to  the  interest  of  the  public,  issues 
this  complaint,  stating  its  charges  in  that  respect,  on  information 
and  belief,  as  follows : 

Paragraph  1.  That  the  respondents,  Eugene  Richardson,  W.  R. 
Richardson,  and  J.  W.  Richardson,  partners  styling  themselves  Rich- 
ardson Bros.,  have  their  principal  place  of  business  in  Charleston,  in 
the  State  of  South  Carolina. 
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Par.  2.  That  the  respondents  are  engaged  in  the  business  of  sell- 
ing ship  chandlery,  including  steward's  supplies,  deck,  engine^  and 
cabin  supplies,  for  ships  engaged  in  coastwise  and  foreign  commerce, 
and  respondents  deliver  said  commodities  to  ships  reaching  the  ports 
in  the  State  of  South  Carolina,  while  engaged  in  transporting  pas- 
sengers and  cargoes  between  ports  in  the  various  States  of  the 
United  States  and  between  ports  of  the  United  States  and  foreign 
nations,  such  supplies  being  for  consumption  and  use  upon  the 
high  seas  in  and  beyond  the  territorial  jurisdiction  of  the  United 
States,  said  business  being  conducted  in  direct,  active  competition 
with  other  persons,  partnerships,  and  corporations  similarly  engaged. 

Par.  3.  That  the  respondents  in  the  course  of  their  business,  as  set 
out  in  paragraph  2  hereof,  give  and  have  given  to  captains  and  other 
officers  of  vessels  to  which  they  furnish  ship  chandlery,  valuable  gifts 
and  cash  commissions  and  gratuities,  and  provide  for  such  officers  and 
employees  while  in  the  port  of  Charleston,  lavish  entertainment^ 
including  automobile  rides,  theater  tickets,  pleasure  trips,  and  meals, 
to  induce  such  captains  and  officers  to  purchase  their  requirements  of 
ship  chandlery  from  respondents,  and  without  other  consideration 
therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce  within  the  intent 
and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^*An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes/'  approved  September  26, 1914. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDEE. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a  • 
complaint  upon  the  respondents,  Eugene  Richardson,  W.  R.  Richard- 
son, and  J.  W.  Richardson,  partners,  styling  themselves  Richardson 
Bros.,  charging  them  with  the  use  of  unfair  methods  of  competition 
in  violation  of  the  provisions  of  said  act. 

The  respondents  have  entered  their  appearance  and  filed  their 
answer  herein,  and  having  stipulated  and  agreed  that  a  statement 
of  facts,  signed  and  executed  by  counsel  for  the  Commission  and  the 
respondents,  subject  to  the  approval  of  the  Commission,  shall  be 
taken  by  the  Commission  in  lieu  of  testimony,  and  having  agreed  and 
consented  that  the  Federal  Trade  Commission  shall  forthwith  pro- 
ceed to  make  and  enter  its  findings  as  to  the  facts,  its  conclusion  and 
order  without  the  introduction  of  testimony  in  support  thereof, 
thereupon  this  proceeding  came  on  for  final  hearing,  and  the  Com- 
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mission  having  duly  considered  the  record,  and  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondents,  Eugene  Eichardson,  W.  R. 
Kichardson,  and  J.  W.  Richardson,  are  partners,  styling  themselves 
Richardson  Bros.,  having  their  principal  place  of  business  located  at 
the  city  of  Charleston,  State  of  South  Carolina,  and  are  now  and  at 
all  times  hereinafter  mentioned  have  been  engaged  in  selling  ship 
chandlery,  including  steward's  supplies,  deck,  engine,  and  cabin  sup- 
plies for  ships  engaged  in  coastwise  and  foreign  commerce,  causing 
said  commodities  to  be  delivered  to  ships  reaching  ports  in  the  State  of 
South  Carolina,  while  engaged  in  transporting  passengers  and  com- 
modities between  ports  in  the  various  States  of  the  United  States, 
and  in  transporting  passengers  and  commodities  from  American 
ports  to  foreign  countries,  in  due  course  of  commerce  among  the 
several  States  of  the  United  States  or  with  foreign  nations,  such 
supplies,  so  sold  by  respondents,  being  for  consumption  and  use  by 
the  purchasers  thereof  upon  the  high  seas  in  and  beyond  the  territo- 
rial jurisdiction  of  the  United  States,  said  business  being  conducted 
by  the  respondents  in  direct  competition  with  other  persons,  partner- 
ships, and  corporations  similarly  engaged. 

Par.  2.  That  the  respondents  in  the  course  of  their  business,  as  de- 
scribed in  paragraph  1  hereof,  for  several  years  last  past  have  given 
to  captains  and  other  ofScers  and  employees  of  vessels  to  which  they 
furnished  ship  chandlery  supplies,  valuable  gifts,  sums  of  money,  and 
entertainment,  including  automobile  rides,  pleasure  trips,  and  meals, 
as  an  inducement  to  such  officers  and  employees  to  purchase,  for  the 
owners  of  the  vessels  operated  by  them,  ship  chandlery  supplies  from 
respondents. 

CONCLUSION. 

The  practices  of  the  said  respondents,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  imf air  methods 
of  competition  in  interstate  and  foreign  commerce,  and  constitute  a 
violation  of  the  act  of  Congress  approved  September  26,  1914,  en- 
titled, ^^An  aot  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes.^' 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com* 
mission  upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents,  and  an  agreed  statement  of  facts,  and  the  Commission 
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having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondents  have  violated  the  provisions  of  the  act  of  Congress,  ap- 
proved September  26,  1914,  entitled,  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondents,  Eugene  Richardson,  W.  R. 
Richardson,  and  J.  W.  Richardson,  partners,  styling  themselves 
Richardson  Bros.,  and  their  agents,  servants,  and  employees,  cease 
and  desist  from  directly  or  indirectly  giving  to  captains  and  other 
officers  and  employees  of  vessels,  valuable  gifts,  sums  of  money,  and 
entertainment,  including  automobile  rides,  pleasure  trips,  and  meals, 
as  an  inducement  to  such  officers  and  employees  to  purchase  for  the 
owners  of  the  vessels  operated  by  them  ship  chandlery  supplies  from 
the  respondents. 

And  U  i$  further  ordered^  That  the  respondents,  within  60  da3r8 
after  the  date  of  service  upon  them  of  this  order,  file  with  the  Com- 
mission a  report,  in  writing,  setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with  the  order  to  cease  and  desist 
hereinbefore  set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

LASKER  &  BERNSTEIN. 

GOMPIiAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECmON   5 
OF  AN  ACT  OF  CONQBESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  874.— February  4, 1921. 

STULABX78. 

Where  a  corporation  engaged  In  the  sale  of  sponges  by  weight, 

(a)  "Loaded"  sponges  by  the  addition  of  foreign  substances  which  did  not 
increase  their  usefulness  or  durability,  but  were  added  for  the  sole  purpose 
of  increasing  their  weight; 

(6)  With  the  knowledge  and  expectation  that  the  same  would  be  resold  to 
retailers  and  large  consumers  without  disclosing  the  fact  tliat  their  weight 
had  been  artificially  increased,  gold  such  "  loaded  "  sponges  to  packers  and 
wholesalers  without  disclosing  the  amount  of  such  **  loading,"  thereby  en- 
abling such  packers  and  wholesalers  to  mislead  and  deceive  retailers  and 
consumers  who  unwittingly  bore,  in  whole  or  in  part,  the  cost  of  such 
"  loading  " ; 

With  the  effect  of  aiding  in  the  misleading  and  deception  of  retailers  and  con- 
sumers, of  enabling  it  and  its  packer  and  wholesale  purchasers  to  secure 
business  on  a  false  and  fictitious  basis,  and  of  forcing  competitors  also 
to  sell  "loaded"  sponges;  to  the  injury  of  competitors  who  did  not  seU 
*'  loaded  "  sponges  and  to  the  injury  of  the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Lasker  &  Bernstein,  here- 
inafter referred  to  as  respondent,  has  been  and  now  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,^'  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows: 

Pabagraph  1.  That  respondent,  Lasker  &  Bernstein,  is  a  corpora- 
tion, organized  and  existing  under  the  laws  of  the  State  of  New 
York,  having  its  principal  office  and  place  of  business  in  the  city  of 
New  York,  in  said  State.    That  for  more  than  a  year  last  past 
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respondent  has  been  engaged  in  purchasing  sponges  in  other  States 
of  the  United  States  and  foreign  countries  and  in  the  sale  and  ship- 
ment of  said  sponges  to  persons,  firms,  copartnerships,  and  corpora- 
tions in  other  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia  in  direct  competition  with  other  persons,  firms, 
copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United 
States  and  foreign  countries  and  causes  the  same  to  be  transported 
through  other  States  of  the  United  States  to  its  place  of  business 
in  the  city  of  New  York,  State  of  New  York,  where  the  same  are 
sold  and  shipped  to  purchasers  and  dealers  in  different  States  and 
Territories  of  the  United  States  and  the  District  of  Columbia,  and 
that  there  is  continuously,  and  has  been  at  aU  times  hereinafter 
mentioned,  a  constant  current  of  trade  and  commerce  in  said  sponges 
between  and  among  the  various  States  and  Territories  of  the  United 
States  and  more  particularly  from  the  State  of  Florida  and  foreign 
countries  to  and  through  the  city  of  New  York,  State  of  New  York, 
and  from  there  to  and  through  other  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia. 

Pab.  8.  That  respondent  for  more  than  a  year  last  past  has  know- 
ingly and  deceptively  engaged  in  and  is  now  knowingly  and  de- 
ceptively engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  'molasses,  Epsom  salts,  and 
lead,  and  knowingly  and  deceptively  caused  and  procured,  and  is 
now  knowingly  and  deceptively  causing  and  procuring  others  to  so 
load,  dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter, 
with  the  intent  and  purpose  of  selling  and  disposing  of  said  sponges 
by  weight,  per  pound  basis,  in  commerce  as  aforesaid,  thereby  de- 
ceptively increasing  and  falsifying  the  weight  of  said  sponges, 
creating  a  fictitious  price  therefor,  deceiving,  defrauding,  and  mis- 
leading customers  and  consumers  who  can  not  readily  differentiate 
and  distinguish  between  pure,  imadulterated  sponges  and  sponges 
doped,  loaded,  or  saturated  with  foreign  matter,  as  aforesaid,  to 
purchase  and  pay  for,  by  weight,  per  pound  basis,  such  loaded,  doped, 
or  saturated  sponges  as  and  for  pure  unadulterated  sponges;  that 
the  effect  and  result  of  the  aforesaid  loading,  doping,  or  saturating 
sponges  is  to  create  a  fictitious  price  for  said  sponges  in  competition 
with  competitors  who  purchase  and  sell  pure  unadulterated  sponges, 
thereby  causing  prejudice  and  injury  to  competitors,  or  may  cause 
prejudice  and  injury  to  competitors;  and  other  effects;  that  the  fur- 
ther effect  of  loading,  doping,  or  saturating  sponges  with  foreign 
matter  as  aforesaid  is  to  impair  the  durability,  quality,  and  purity 
of  said  sponges. 
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Pail  4.  That  respondent  for  more  than  a  year  last  past  knowingly 
and  deceptively  purchased  and  sold,  by  weight,  per  pound  basis, 
and  is  still  knowingly  and  deceptively  purchasing,  selling,  and  dis- 
posing of,  by  weight,  per  pound  basis,  in  commerce  as  aforesaid, 
large  quantities  of  sponges,  loaded,  doped,  or  saturated  with  foreign 
matter  such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead,  with 
the  intent  and  purpose  of  deceptively  increasing  and  falsifying  the 
weight  of  said  sponges,  creating  a  fictitious  price  therefor,  deceiving, 
defrauding,  and  misleading  customers  and  consumers  who  can  not 
readily  differentiate  and  distinguish  between  pure  unadulterated 
sponges  and  sponges  loaded,  doped,  or  saturated  with  foreign  matter, 
as  aforesaid,  to  purchase  and  pay  for,  by  weight,  per  pound  basis, 
such  loaded,  doped,  or  saturated  sponges  as,  and  for,  pure  unadul- 
terated sponges ;  that  the  effect  and  result  of  the  aforesaid  purchase 
and  sale  of  loaded,  doped,  or  saturated  sponges  is  to  create  a  fictitious 
price  for  said  sponges  in  competition  with  competitors  who  purchase 
and  sell  pure  unadulterated  sponges,  thereby  causing  prejudice  and 
injury  to  competitors,  or  may  cause  prejudice  and  injury  to  com- 
petitors; and  other  effects;  that  the  further  effect  of  purchasing  and 
selling  sponges  loaded,  doped,  or  saturated  with  foreign  matter,  in 
commerce  as  aforesaid,  is  to  impair  the  durability,  quality,  and  purity 
of  said  sponges. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Lasker  &  Bernstein,  charging  it 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein,  hearings  were  had  and  evidence  was  thereupon  introduced  in 
support  of  the  allegations  of  said  complaint  and  on  behalf  of  the 
respondent  before  an  examiner  of  the  Federal  Trade  Commission 
theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  and  respondent  having  submitted 
briefs,  and  the  Commission  having  heard  oral  argument,  and  the 
Commission,  having  fully  considered  the  record  and  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusions: 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  respondent,  Lasker  &  Bernstein,  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
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State  of  New  York,  having  its  principal  office  and  place  of  business 
located  at  the  city  of  New  York  in  said  State,  and  is  now  and  at  all 
times  hereinafter  mentioned  has  been  engaged  in  the  business  of 
selling  and  shipping  sponges  from  the  city  of  New  York,  in  the 
State  of  New  York,  to  purchasers  thereof  located  throughout  the 
different  States  of  the  United  States  and  the  District  of  Columbia 
in  direct  competition  with  other  persons,  firms,  and  corporations 
similarly  engaged. 

Pab.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  different  States  of  the  United  States  and  in  foreign 
countries  and  causes  the  same  to  be  transported  through  other  States 
to  its  place  of  business  located  in  the  city  of  New  York,  in  the  State 
of  New  York,  from  which  place  said  sponges  are  sold  and  shipped 
to  purchasers  thereof  in  the  different  States  of  the  United  States  and 
the  District  of  Columbia,  and  there  is  and  has  been  at  all  times  here- 
inafter mentioned  a  current  of  trade  and  commerce  in  said  sponges 
among  and  between  the  various  States  of  the  United  States  and  the 
District  of  Columbia. 

Pab.  3.  That  in  the  conduct  of  its  business  respondent  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein  had  been 
engaged  in  artificially  increasing  the  weight  of  sponges  by  a  process 
of  soaking  said  sponges  in  a  solution  of  a  substance  or  substances 
such  as  salt,  Epsom  salts,  glucose,  glycerinie,  and  sugar;  that  the  sub- 
stance or  substances  contained  in  said  solution  are  incorporated  into 
the  texture  of  said  sponges  and  remain  in  said  sponges  after  the 
said  sponges  are  dried ;  that  the  said  process  of  artificially  increas- 
ing the  weight  of  sponges  by  the  addition  of  a  substance  or  sub- 
stances as  aforesaid  is  commonly  known  to  and  designated  by  sponge 
packers  as  *'  loading '' ;  that  the  sponges  whose  weight  has  been  thus 
artificially  increased  are  designated  and  referred  to  by  sponge  pack- 
ers as  ^Moaded''  sponges.  When  hereinafter  mentioned,  sponges 
whose  weight  has  been  thus  artificially  increased  are  referred  to  as 
"loaded^'  sponges,  and  the  process  by  which  the  weight  is  artifi- 
cially increased  is  referred  to  as  '^  loacUng.'^ 

Pab.  4.  That  the  total  cost  of  ^  loading ''  1  pound  of  sponge,  in- 
cluding the  cost  of  ingredients  and  labor,  is  approximately  20  cents ; 
that  the  substance  or  substances  added  to  the  sponges  in  the  process 
of  ^  loading  "  do  not  in  any  way  add  to  the  usefulness  or  durability 
of  the  sponges  and  do  not  enable  them  better  to  serve  any  of  the 

puiposes  for  which  sponges  are  emploved;  that  the  sole  purpose 
of  ^loading  "  is  to  increase  the  weight  of  the  sponges  while  they  are 

in  the  channels  of  commerce  before  they  have  reached  the  ultimate 

user ;  that  when  said  sponges  are  put  into  use  the  substance  or  sub- 
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stances  introduced  in  the  process  of  ^'  loading  "  are  generally  washed 
out  and  lost. 

Par.  5.  That  in  the  conduct  of  its  business  respondent  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
selling  and  shipping  by  weight  in  interstate  commerce  sponges 
'^  loaded  "  by  it  as  aforesaid  to  purchasers  thereof,  including  among 
others,  sponge  packers  and  wholesale  dealers;  that  respondent  in 
selling  said  ^loaded"  sponges  to  said  sponge  packers  and  said 
wholesale  dealers  did  not  disclose  or  make  known  to  said  sponge 
packers  or  said  wholesale  dealers  the  amount  of  matter  artificially 
added  to  said  sponges ;  that  said  sponge  packers  and  said  wholesale 
dealers  did  not  know  the  amount  of  matter  artificially  added  to  said 
sponges;  that  the  ^^ loading"  of  said  sponges  was  paid  for  by  said 
sponge  packers  and  said  wholesale  dealers. 

Par.  6.  That  said  sponge  packers  who  purchased  from  respondent 
'^  loaded  "  sponges  as  aforesaid  resold  said  sponges  by  weight  to  pur- 
chasers thereof,  including  among  others,  wholesale  druggists  and 
other  wholesale  dealers  handling  sponges;  that  said  sponge  packers 
in  reselling  sai'd  '^  loaded  "  sponges  to  said  wholesale  dealers  did  not 
disclose  or  make  known  to  said  wholesale  dealers  the  amount  of 
matter  artificially  added  to  said  sponges;  that  said  wholesale  deal- 
ers did  not  know  the  amount  of  matter  artificially  added  to  said 
sponges;  that  the  ^^oading"  of  said  sponges  was  paid  for  by  said 
wholesale  dealers. 

Par.  7.  That  said  wholesale  dealers  who  purchased  said  ^  loaded  " 
sponges  from  respondent  and  from  said  other  sponge  packers  in 
turn  resold  said  ^  loaded  "  sponges  by  weight  to  purchasers  thereof, 
including,  among  others,  retail  dealers,  such  as  dealers  in  the  drug, 
hardware,  and  paint  and  oil  lines,  and  large  consumers,  such  as 
garages,  painters,  decorators,  office  buildings,  and  manufacturing 
concerns;  that  said  wholesale  dealers  did  not  disclose  or  make  known 
to  said  retail  dealers  or  to  said  consumers  that  said  sponges  were 
^^  loaded '' ;  that  said  retail  dealers  and  said  consumers  did  not  know 
that  said  sponges  were  ^  loaded "  and  did  purchase  and  pay  for  by 
weight  said  ^^  loaded  "  sponges  as  and  for  sponges  whose  weight  had 
not  been  artificially  increased;  that  the  respondent  ^loaded"  said 
sponges  and  sold  said  ^'  loaded  "  sponges  to  said  sponge  packers  and 
to  said  wholesale  dealers  with  the  knowledge  and  expectation  that 
said  ^^ loaded"  sponges  would  be  resold  to  said  retail  dealers  and 
said  consumers  in  a  manner  calculated  to  deceive  and  mislead  and 
actually  deceiving  and  misleading  said  retail  dealers  and  said  con- 
sumers; that  the  cost  of  the  substance  or  substances  added  to  said 
sponges  by  the  process  of  ^^  loading,"  and  of  the  labor  by  which  said 
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substance  or  substances  were  introduced  into  said  sponges,  was 
ultimately  borne,  in  whole  or  in  part,  by  said  retail  dealers  and  said 
consumers  without  their  knowledge. 

Pail  8.  That  the  ^^  loading "  of  sponges  and  the  sale  of  ^^  loaded  " 
sponges  by  the  respondent,  as  af orei^id,  is  a  fraudulent  and  deceptive 
practice  and  results  in  injury  to  the  public;  that  it  enables  said 
wholesale  dealers  who  purchase  said  ^'  loaded  "  sponges  to  resell  said 
sponges  as  and  for  sponges  whose  weight  has  not  been  artificially 
increased  and  in  the  natural  course  of  business  causes  such  result; 
that  the  practice  of  ^^ loading'^  as  aforesaid  is  calculated  to  ^nd  does 
enable  said  respondent  and  said  sponge  packers  and  said  wholesale 
dealers  who  resell  said  ^loaded''  sponges  to  secure  business  on  a 
false  and  fictitious  basis  to  the  injury  of  the  competitors  of  respond- 
ent and  the  competitors  of  said  sponge  packers  and  the  competitors 
of  said  wholesale  dealers  who  do  not  sell  ^^  loaded  "  sponges,  and  to 
the  injury  of  the  public 

Par.  9.  That  the  sale  of  '^  loaded  "  sponges  by  respondent,  as  afore- 
said, has  the  tendency  and  capacity  to,  and  does,  force  competitors  of 
respondent  also  to  sell  '^  loaded ''  sponges,  to  the  injury  of  competi- 
tors who  do  not  sell  '^  loaded "  sponges  and  to  the  injury  of  the 
public 

GONCLUSIOKS. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  imfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  '^An  act 
to  create  a  Federal  Trade  Ck)mmission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AlO)  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission  and  answer  of  the 
respondent,  the  testimony  and  evidence,  *  and  the  argument  of  the 
counsel,  and  the  Commission  having  made  its  findings  as  to  the  facts 
with  its  conclusions  that  the  respondent  has  violated  the  provisions 
of  the  act  of  Congress  approved  September  26,  1914,  entitled  '^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes," 

It  18  now  ordered^  That  the  respondent,  Lasker  &  Bernstein,  and 
its  agents,  servants,  and  employees,  and  each  and  every  one  of  them, 
do  cease  and  desist  from  directly  or  indirectly : 
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1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subsequent 
shipment  in  interstate  commerce,  by  soaking  them  in  a  solution  of 
salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other  substance 
producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in 
interstate  commerce,  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

It  is  further  ordered^  That  the  respondent,  Lasker  &  Bernstein,  shall 
within  60  days  after  the  service  upon  it  of  a  copy  of  this  order  file 
with  the  Federal  Trade  Commission  a  report,  in  writing,  setting  forth 
in  detail  the  manner  and  form  in  which  it  has  complied  with  the 
order  to  cease  and  desist  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final 
consideration  or  decision  of  this  case. 


The  Commission  has  also  issued  similar  orders  in  other  cases  in- 
Yolving  substantially  the  same  facts,  as  shown  by  the  following: 
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FEDEKAL  TRADE  COMMISSION 

V. 

JOSEPH  BLOCH,  INC. 

GOMFLAIKT  IN  THE   MATTER  OF  THE  ALIiEGED  VIOLATION  OF  SECTION   6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  875— Febraary  4,  1921. 

STXIABtJa 

VTbere  a  corporation  engaged  in  the  sale  of  sponges  by  weight  to  retailers  and 
large  consnmers,  "  loaded  "  sponges  by  the  addition  of  foreign  substances 
which  did  not  increase  the  nsefnlness  or  durability  of  the  sponges,  but  w^e 
added  for  the  sole  purpose  of  increasing  their  weight,  and  sold  such 
"  loaded  '*  sponges  without  disclosing  the  fact  that  their  weight  had  been 
artificially  increased,  thereby  defrauding,  deceiving,  and  misleading  re- 
tailers and  consumers,  enabling  it  to  secure  business  on  a  false  and  fictitious 
basis,  and  forcing  competitors  also  to  sell  "  loaded  "  sponges ;  to  the  injury 
of  competitors  who  did  not  sell  ''•loaded*'  sponges  and  to  the  injury  of 
the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Joseph  Bloch  (Inc.),  here- 
inafter referred  to  as  respondent,  has  been  and  now  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  6  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Paragraph  1.  That  respondent,  Joseph  Bloch  (Inc.),  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  New  York, 
having  its  principal  office  and  place  of  business  in  the  city  of  New 
York,  in  said  State.  That  for  more  than  one  year  last  past  respond- 
ent has  been  engaged  in  purchasing  sponges  in  other  States  of  the 
United  States  and  foreign  countries  and  in  the  sale  and  shipment  of 
said  sponges  to  persons,  firms,  copartnerships,  and  corporations  in 
other  States  and  Territories  of  the  United  States  and  the  District 
of  Columbia  in  direct  competition  with  other  persons,  firms,  co- 
partnerships, and  corporations  similarly  engaged. 
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Par.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United 
States  and  foreign  countries  and  causes  the  same  to  be  trans- 
ported through  other  States  of  the  United-  States  to  its  place 
of  business  in  the  city  of  New  York,  State  of  New  York, 
where  the  same  are  sold  and  shipped  to  purchasers  and  dealers  in 
different  States  and  Territories  of  the  United  States  and  the  Dis- 
trict of  Columbia,  and  that  there  is  continuously,  and  has  been  at 
all  times  hereinafter  mentioned,  a  constant  current  of  trade  and 
commerce  in  said  sponges  between  and  among  the  various  States  and 
Territories  of  the  United  States,  and  more  particularly  from  the 
State  of  Florida  and  foreign  countries  to  and  through  the  city  of 
New  York,  State  of  New  York,  and  from  there  to  and  through 
other  States  and  Territories  of  the  United  States  and  the  District 
of  Columbia. 

Par.  3.  That  respondent  for  more  than  a  year  last  past  has 
knowingly  and  deceptively  engaged  in  and  is  now  knowingly  and 
deceptively  engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  molasses,  Epsom  salts,  and 
lead,  and  knowingly  and  deceptively  caused  and  procured,  and  is 
now  knowingly  and  deceptively  causing  and  procuring,  others  to 
so  load,  dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter, 
with  the  intent  and  purpose  of  selling  and  disposing  of  said  sponges 
by  weight,  per  pound  basis,  in  commerce  as  aforesaid,  thereby  de- 
ceptively increasing  and  falsifying  the  weight  of  said  sponges,  creat- 
ing a  fictitious  price  therefor,  deceiving,  defrauding,  and  mislead- 
ing customers  and  consumers  who  can  not  readily  differentiate  and 
distinguish  between  pure  unadulterated  sponges  and  sponges  doped, 
loaded,  or  saturated  with  foreign  matter,  as  aforesaid,  to*  purchase 
and  pay  for,  by  weight,  per  pound  basis,  such  loaded,  doped,  or 
saturated  sponges,  as,  and  for,  pure  unadulterated  sponges;  that 
the  effect  and  result  of  the  aforesaid  loading,  doping,  or  saturating 
sponges  is  to  create  a  fictitious  price  for  said  sponges  in  competition 
with  competitors  who  purchase  and  sell  pure  unadulterated  sponges, 
thereby  causing  prejudice  and  injury  to  competitors,  or  may  cause 
prejudice ' and  injury  to  competitors;  and  other  effects;  that  the 
further  effect  of  loading,  doping,  or  saturating  sponges  with  foreign 
matter  as  aforesaid  is  to  impair  the  durability,  quality,  and  purity 
of  said  sponges. 

Par.  4.  That  respondent  for  more  than  a  year  last  past  knowingly 
and  deceptively  purchased  and  sold,  by  weight,  per  pound  basis,  and 
is  still  knowingly  and  deceptively  purchasing,  selling,  and  disposing 
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of,  by  weight,  per  pound  basis,  in  commerce  as  aforesaid,  large 
quantities  of  sponges,  loaded,  doped,  or  saturated  with  foreign  mat- 
ter, such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead,  with  the 
intent  and  purpose  of  deceptively  increasing  and  falsifying  the 
weight  of  said  sponges,  creating  a  fictitious  price  therefor,  deceiving, 
defrauding,  and  misleading  customers  and  consumers  who  can  not 
readily  differentiate  and  distinguish  between  pure  unadulterated 
sponges  and  sponges  loaded,  doped,  or  saturated  with  foreign  matter, 
as  aforesaid,  to  purchase  and  pay  for,  by  weight,  per  pound  basis,  such 
loaded,  doped,  or  saturated  sponges,  as,  and  for,  pure  unadulterated 
sponges;  that  the  effect  and  result  of  the  aforesaid  purchase  and  sale 
of  loaded,  doped,  or  saturated  sponges  is  to  create  a  fictitious  price 
for  said  sponges  in  competition  with  competitors  who  purchase  and 
sell  pure  unadulterated  sponges,  thereby  causing  prejudice  and  in- 
jury to  competitors,  or  may  cause  prejudice  and  injury  to  competi- 
tors; and  other  effects;  that  the  further  effect  of  purchasing  and  sell- 
ing sponges  loaded,  doped,  or  saturated  with  foreign  matter,  in 
commerce  as  aforesaid,  is  to  impair  the  durability,  quality,  and 
purity  of  said  sponges. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  Joseph  Bloch  (Inc.),  charging  it 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  having  filed  its 
answer  herein,  hearings  were  had  and  evidence  was  thereupon  intro- 
duced in  support  of  the  allegations  of  said  complaint  before  an  ex- 
aminer of  the  Federal  Trade  Commission,  theretofore  duly  ap- 
pointed 

And  thereupon  this  proceeding  came  on  for  final  hearing  and  the 
attorney  for  the  Commission  having  submitted  briefs,  and  the  Com- 
mission having  heard  oral  argument,  and  the  Commission,  having 
fuDy  considered  the  record  and  being  now  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  the  facts  and  conclusions: 

FINDINQS  AS  TO  THE  FACTS. 

Pabakaph  1.  That  respondent,  Joseph  Bloch  (Inc.),  is  a  corpora- 
tion, organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  having  its  principal  office  and  place  of  business 
located  at  the  city  of  New  York,  in  said  State,  and  is  now  and  at  all 
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times  hereinafter  mentioned  has  been  engaged  in  the  business  of 
selling  and  shipping  sponges  from  the  city  of  New  York,  in  the 
State  of  New  York,  to  purchasers  thereof  located  throughout  the 
different  States  of  the  United  States  and  the  District  of  Columbia  in 
direct  competition  with  other  persons,  firms,  and  corporations  omi- 
larly  engaged. 

Par.  2.  That  in  the  conduct  of  its  business  respondent  purdiases 
sponges  in  different  States  of  the  United  States  and  in  foreign  coun- 
tries and  causes  the  same  to  be  transported  through  other  States  to 
its  place  of  business  located  in  the  city  of  New  York,  in  the  State  of 
New  York,  from  which  place  said  sponges  are  sold  and  shipped  to 
purchasers  thereof  in  the  different  States  of  the  United  States  and 
the  District  of  Columbia,  and  there  is  and  has  been  at  all  times 
hereinafter  mentioned  a  current  of  trade  and  commerce  in  said 
sponges  among  and  between  the  various  States  of  the  United  States 
and  the  District  of  Columbia. 

Par.  8.  That  in  the  conduct  of  its  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
engaged  in  artificially  increasing  the  weight  of  sponges  by  a  process 
of  soaking  said  sponges  in  a  solution  of  a  substance  or  substances 
such  as  salt,  Epsom  salts,  glucose,  glycerine,  and  sugar ;  that  the  sub- 
stance or  substances  contained  in  said  solution  are  incorporated  into 
the  texture  of  said  sponges  and  remain  in  said  sponges  after  the  said 
sponges  are  dried;  that  the  said  process  of  artificially  increasing  the 
weight  of  sponges  by  the  addition  of  a  substance  or  substances  as 
aforesaid  is  commonly  known  to  and  designated  by  sponge  packers 
as  ^^  loading  " ;  that  the  sponges  whose  weight  has  been  thus  artifi- 
cially increased  are  designated  and  referred  to  by  sponge  packers  as 
^Hoaded"  sponges.  When  hereinafter  mentioned,  sponges  whose 
weight  has  been  thus  artificially  increased  are  referred  to  as  ^  loaded  ^ 
sponges,  and  the  process  by  which  the  weight  is  artificially  increased 
is  referred  to  as  "  loading." 

Par.  4.  That  the  total  cost  of  "loading"  1  pound  of  sponge, 
including  the  cost  of  ingredients  and  labor,  is  approximately  20 
cents ;  that  the  substance  or  substances  added  to  sponges  in  the  proc- 
ess of  "  loading  "  do  not  add  in  any  way  to  the  usefulness  or  dura- 
bility of  the  sponges  and  do  not  enable  them  better  to  serve  any  of 
the  purposes  for  which  sponges  are  employed ;  that  the  sole  purpose 
of  "  loading  "  is  to  increase  the  weight  of  the  sponges  while  they  are 
in  the  channels  of  commerce  before  they  have  reached  the  ultimate 
user;  that  when  said  sponges  are  put  into  use  the  substance  or  sub- 
stances introduced  in  the  process  of  "  loading  "  are  generally  washed 
out  and  lost. 
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Par.  5.  That  in  the  conduct  of  its  business  respondent  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein  had  been 
selling  and  shipping  by  weight  in  interstate  commerce  si>onge8 
^  loaded  '^  by  it  as  aforesaid  to  purchasers  thereof,  including  among 
others  retail  dealers  handling  sponges  and  large  consumers,  such  as 
garages,  painters,  decorators,  oiBce  buildings,  and  manufacturing 
concerns ;  that  respondent  in  selling  said  ^  loaded  "  sponges  to  said 
retail  dealers  and  said  consumers  did  not  disclose  or  make  known  to 
said  retail  dealers  or  to  said  consumers  that  said  sponges  were 
"  loaded  " ;  that  said  retail  dealers  and  said  consumers  did  purchase 
and  pay  for  by  weight  said  ^  loaded  "  sponges  as  and  for  sponges 
whose  weight  had  not  been  artificially  increased. 

Pab.  6.  That  the  ^  loading  ^  of  sponges  and  the  sale  of  **  loaded  ^ 
sponges  by  respondent,  as  aforesaid,  is  a  fraudulent  and  deceptive 
practice,  and  is  designed  and  calculated  to  and  does  defraud,  deceive, 
and  mislead  retail  dealers  and  consumers ;  that  the  practice  of  ^^  load- 
ing ^  as  aforesaid  is  designed  and  calculated  to  and  does  enable  re- 
spondent to  sell  said  ^  loaded ''  sponges  on  a  false  and  fictitious  basis, 
and  to  secure  business  on  a  false  and  fictitious  basis,  to  the  injury  of 
competitors  of  said  respondent  who  do  not  sell "  loaded  "  sponges  and 
to  the  injury  of  the  public. 

Pab.  7.  That  the  sale  of  **  loaded  ^  sponges  by  respondent,  as  afore- 
said, has  the  tendency  and  capacity  to  and  does  force  competitors 
of  respondent  also  to  sell  ^^  loaded  "  sponges,  to  the  injury  of  com- 
petitors who  do  not  sell  ^  loaded  "  sponges  and  to  the  injury  of  the 
public 

OONCIiUSIOKS. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  ^*  An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission  and  answer  of  the 
respondent,  the  testimony,  and  evidence,  and  the  argument  of  counsel, 
and  the  Commission  having  made  its  findings  as  to  the  facts  with  its 
conclusions  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled,  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,'' 
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It  is  now  ordered^  That  the  respondent,  Joseph  Bloch  (Inc.),  and 
its  agents,  servants^  and  employees,  and  each  and  every  one  of  them, 
do  cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subse- 
quent shipment  in  interstate  commerce,  by  soaking  them  in  a  solution 
of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other  sub- 
stance producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in 
interstate  commerce,  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

It  is  further  ordered^  That  the  respondent,  Joseph  Bloch  (Inc.), 
shall  within  60  days  after  the  service  upon  it  of  a  copy  of  this 
order,  file  with  the  Federal  Trade  Commission  a  report  in  writing 
siting  forth  in  detail  the  manner  and  form  in  which  it  has  complied 
with  the  order  to  cease  and  desist,  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final  con- 
sidemtion  or  decision  of  this  case. 


The  Commission  has  also  issued  similar  orders  in  other  cases  in- 
volving substantially  the  same  facts,  as  shown  by  the  following: 


TABLB. 


Date. 

Dock 
Na 

RaspoDdent. 

Location. 

Answer, 

stipula- 
tion or    • 
trial 

ion 

Feb.    4 

4 

386 
883 

.  m 

Albert  Bloch,  DftTe  Blodi,  and  Benjamin  G.  Bloch. 
oopartnen.  doing  business  under  the  Arm  name  and 
style  of  Albert  filoch  4c  Son. 

Nathan  Btnenbeni  a  sole  trader,  doing  bosiness  under 
the  name  and  sme  of  Florida  Sponge  A  Chamois  Co. 

Harry  J.  Lerf ,  J.  1).  Le^,  and  Nathan  Lery.  copart- 
ners, doing  DusineBS  under  the  Arm  name  and  style  of 
Lery  Bros. 

New  York  city... 

TrfaL 

4 

Boston,  Mass 

Bo^ 
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H.  L.  ETTMAN  SPONGE  COMPANY. 

OOMPLAINT  IN  THE  MATTEB  OF  THE  ALLEGED  VIOLATION  OF  SECTTION  6  OF 
AK  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  379.— February  4,  1921. 

Stllabub. 

Where  a  corporation  engaged  In  the  sale  of  sponges  by  weight  to  retailers  and 
large  consumers,  without  disclosing  the  fact  that  their  weight  had  been 
artificially  increased,  sold  sponges  "  loaded  *'  by  the  addition  of  foreign  sub- 
stances which  did  not  increase  their  usefulness  or  durability,  but  were 
added  for  the  sole  purpose  of  increasing  their  weight,  thereby  defrauding, 
deceiving,  and  misleading  retailers  and  consumers,  enabling  It  to  secure 
business  on  a  false  and  fictitious  basis,  and  forcing  competitors  also  to 
sell  "loaded"  sponges;  to  the  injury  of  competitors  who  did  not  sell 
"  loaded  "  sponges  and  to  the  injury  of  the  public : 

UeHA,  That  such  practices,  under  the  circumstances  set  forth,  constituted 
an  unfair  method  of  competition. 

COMPLAINT. 

■ 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  H.  L.  Ettman  Sponge  Co., 
hereinafter  referred  to  aa  respondent,  has  been  and  now  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  6  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows: 

Paragraph  1.  That  respondent,  H.  L.  Ettman  Sponge  Co.,  is  a 
corporation,  organized,  and  existing  under  the  laws  of  the  State  of 
Missouri,  having  its  principal  office  and  place  of  business  in  the  city 
of  St  Louis,  in  said  State.  That  for  more  than  a  year  last  past  re- 
spondent has  been  engaged  in  purchasing  sponges  in  other  States  of 
the  United  States  and  foreign  countries  and  in  the  sale  and  shipment 
of  said  sponges  to  persons,  firms,  copartnerships,  and  corporaticms  in 
other  States  and  Territories  of  the  United  States  and  the  District 
of  Columbia  in  direct  competition  with  other  persons,  firms,  copart- 
nerstupe,  and  corporations  similarly  engaged. 
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Par.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United  States 
and  foreign  countries  and  causes  the  same  to  be  transported  through 
other  States  of  the  United  States  to  its  place  of  business  in  the  city 
of  St.  Louis,  State  of  Missouri,  where  the  same  are  sold  and  shipped 
to  purchasers  and  dealers  in  different  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia,  and  that  there  is  con- 
tinuously, and  has  been  at  all  times  hereinafter  mentioned,  a  con- 
stant current  of  trade  and  commerce  in  said  sponges  between  and 
among  the  various  States  and  Territories  of  the  United  States  and 
more  particularly  from  the  State  of  Florida  and  foreign  countries 
to  and  through  the  city  of  St.  Louis,  State  of  Missouri,  and  from 
there  to  and  through  other  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia. 

Par.  3.  That  respondent  for  more  than  a  year  last  past  has  know- 
ingly and  deceptively  engaged  in  and  is  now  knowingly  and  decep- 
tively engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead, 
and  knowingly  and  deceptively  caused  and  procured,  and  is  now 
knowingly  and  deceptively  causing  and  procuring  others  to  so  load, 
dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter,  with 
the  intent  and  purpose  of  selling  and  disposing  of  said  sponges  by 
weight,  per  pound  basis,  in  commerce  as  aforesaid,  thereby  decep- 
tively increasing  and  falsifying  the  weight  of  said  sponges,  creating 
a  fictitious  price  therefor,  deceiving,  defrauding,  and  misleading 
customers  and  consumers  who  can  not  readily  differentiate  and  dis- 
tinguish between  pure,  unadulterated  sponges  and  sponges  doped, 
loaded,  or  saturated  with  foreign  matter,  as  aforesaid,  to  purchase 
and  pay  for,  by  weight,  per  pound  basis,  such  loaded,  doped,  or 
saturated  sponges  as,  and  for,  pure,  unadulterated  sponges ;  that  the 
effect  and  result  of  the  aforesaid  loading,  doping,  or  saturating 
sponges  is  to  create  a  fictitious  price  for  said  sponges  in  competition 
with  competitors  who  purchase  and  sell  pure,  unadulterated  sponges, 
thereby  causing  prejudice  and  injury  to  competitors,  or  may  cause 
prejucUce  and  injury  to  competitors;  and  other  effects;  that  the 
further  effect  of  loading,  doping,  or  saturating  sponges  with  foreign 
matter  as  aforesaid  is  to  impair  the  durability,  quality,  and  purity 
of  said  sponges. 

Par.  4.  That  respondent  for  more  than  a  year  last  past  knowingly 
and  deceptively  purchased  and  sold,  by  weight,  per  pound  basis, 
and  is  still  knowingly  and  deceptively  purchasing,  selling,  and  dis- 
posing of,  by  weight,  per  pound  basis,  in  commerce  as  aforesaid, 
large  quantities  of  sponges,  loaded,  doped,  or  saturated  with  foreign 
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matter,  snch  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead,  with 
the  intent  and  purpose  of  deceptively  increasing  and  falsifying  the 
weight  of  said  sponges,  creating  a  fictitious  price  therefor,  deceiving, 
defrauding,  and  misleading  customers  and  consumers  who  can  not 
readily  differentiate  and  distinguish  between  pure,  uiuidulterated 
sponges  and  sponges  loaded,  doped,  or  saturated  with  foreign  mat- 
ter, as  aforesaid,  to  purchase  and  pay  for,  by  weight,  per  pound 
basis,  such  loaded,  doped,  or  saturated  sponges  as  and  for  pure, 
unadulterated  sponges;  that  the  effect  and  reG(ult  of  the  aforesaid 
purchase  and  sale  of  loaded,  doped,  or  saturated  sponges  is  to  create 
a  fictitious  price  for  said  sponges  in  competition  with  competitors 
who  purchase  and  sell  pure,  unadulterated  sponges,  thereby  causing 
prejudice  and  injury  to  competitors,  or  may  cause  prejudice  and 
injury  to  competitors;  and  other  effects;  that  the  further  effect  of 
purchasing  and  selling  sponges  loaded,  doped,  or  saturated  with 
foreign  matter  in  conunerce  as  aforesaid,  is  to  impair  the  durability, 
quality,  and  purity  of  said  sponges. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  H.  L.  Ettman  Sponge  Co.,  charg- 
ing it  with  the  use  of  unfair  methods  of  competition  in  commerce 
in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  ite  appearance  and  filed  its  answer 
herein,  hearings  were  had,  and  evidence  was  thereupon  introduced 
in  support  of  the  allegations  of  said  complaint  before  an  examiner 
of  the  Federal  Trade  Commission  theretofore  duly  appointed.   • 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorney  for  the  Commission  having  submitted  briefs,  and  the  Com- 
mission having  heard  oral  argument,  and  the  Commission,  having 
fully  considered  the  record  and  being  now  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  the  facte  and  conclusion: 

FINDINGS  AS  TO  THB  FAOTS. 

Paragraph  1.  That  the  respondent,  H.  L.  Ettman  Sponge  Co.,  is 
t  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Missouri,  having  its  principal  office  and  place  of  busi- 
ness located  at  the  city  of  St.  Louis,  in  said  Stete,  and  is  now  and 
at  all  times  hereinafter  mentioned  has  been  engaged  in  the  business 
of  selling  and  shipping  sponges  from  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  to  purchasers  thereof  located  throughout  the 
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different  Statei^  of  the  United  States  and  the  District  of  Columbia, 
in  direct  competition  with  other  persons,  firms,  and  corporations 
similarly  engaged. 

Par.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  different  States  of  the  United  States  and  causes  the  same 
to  be  transported  through  other  States  to  its  place  of  business,  lo- 
cated in  the  city  of  St.  Louis,  in  the  State  of  Missouri,  from  which 
place  said  sponges  are  sold  and  shipped  to  purchasers  thereof  in 
different  States  of  the  United  States  and  the  District  of  Columbia, 
and  there  is  and  has  been  at  all  times  hereinafter  mentioned  a  current 
of  trade  and  commerce  in  said  sponges  among  and  between  the  va- 
rious States  of  the  United  ^States  and  the  District  of  Columbia. 

Par.  3.  That  in  the  conduct  of  its  business  respondent  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein  had  been 
engaged  in  purchasing  from  sponge  packers  located  at  the  city  of 
New  York,  in  the  State  of  New  York,  and  the  city  of  Tarpon 
Springs,  in  the  State  of  Florida,  sponges  whose  weight  had  been 
artificially  increased  by  said  sponge  packers  by  a  process  of  soaking 
said  sponges  in  a  solution  of  a  substance  or  substances,  such  as  salt, 
Epsom  salts,  glucose,  glycerine,  and  sugar;  that  the  substance  or  sub- 
stances contained  in  said  solution  were  incorporated  into  the  texture 
of  said  sponges  and  remained  in  said  sponges  after  the  said  sponges 
were  dried;  that  the  said  process  of  artificially  increasing  the  weight 
of  sponges  by  the  addition  of  a  substance  or  substances  as  aforesaid 
is  conmionly  known  to  and  designated  by  sponge  packers  as  ^'  load- 
ing " ;  that  the  sponges  whose  weight  has  been  thus  artificially  in- 
creased are  designated  and  referred  to  by  sponge  packers  as  ^'  loaded  -' 
sponges.  When  hereinafter  mentioned,  sponges  whose  weight  bag 
been  thus  artificially  increased  are  referred  to  as  ^^  loaded  "  sponges ; 
and  the  process  by  which  the  weight  has  been  artificially  increased  it 
referred  to  as  ^'  loading.'' 

Par.  4.  That  the  total  cost  of  ^'  loading  "  1  pound  of  sponge,  in- 
cluding the  cost  of  ingredients  and  labor,  is  approximately  20  cents: 
that  the  substance  or  substances  added  to  sponges  in  the  process  of 
^'  loading  "  do  not  add  in  any  way  to  the  usefulness  or  durability  of 
the  sponges  and  do  not  enable  them  better  to  serve  any  of  the  pur- 
poses for  which  sponges  are  employed;  that  the  sole  purpose  of 
^loading"  is  to  increase  the  weight  of  the  sponges  while  they  are 
in  the  channels  of  conunerce  before  they  have  reached  the  ultimate 
user;  that  when  said  sponges  are  put  into  use  the  substance  or  sub- 
stances introduced  in  the  process  of  ^loading"  are  generally  washed 
out  and  lost. 
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Pab.  5.  That  in  the  conduct  of  ite  bnsiness  respondent  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein  had  been 
selling  and  8hip|>ing  by  weight  in  interstate  commerce  sponges 
^loaded  "  by  it  as  aforesaid  to  purchasers  thereof,  including  among 
others  retail  dealers  handling  sponges  and  large  consumers,  such  as 
garages,  painters,  decorators,  office  buildings,  and  manufacturing 
concerns ;  that  respondent  in  selling  said  ^  loaded  *^  sponges  to  said 
retail  dealers  and  said  consumers  did  not  disclose  or  make  known 
to  said  retail  dealers  or  to  said  consumers  that  said  sponges  were 
^ loaded^';  that  said  retail  dealers  and  said  consumers  did  purchase 
and  pay  for  by  weight  said  ^loaded"  sponges  as  and  for  sponges 
whose  weight  had  not  been  artificially  increased. 

Par.  6.  That  the  sale  of  ^  loaded ''  sponges  by  respondent  as  afore- 
said is  a  fraudulent  and  deceptive  practice  and  is  designed  and  cal- 
culated to  and  does  defraud,  deceive,  and  mislead  retail  dealers  and 
consumers ;  that  the  practice  of  ^^  loading  ^  as  aforesaid  is  designed 
and  calculated  to  and  does  enable  respondent  to  sell  said  ^  loaded  ^ 
sponges  on  a  false  and  fictitious  basis  and  to  secure  business  on  a 
false  and  fictitious  basis,  to  the  injury  of  competitors  of  said 
respondent  who  do  not  sell  ^4oaded"  sponges  and  to  the  injury  of 
the  public. 

Pab.  7.  That  the  sale  of  "loaded  ^  sponges  by  respondent  as  afore- 
said has  the  tendency  and  capacity  to  and  does  force  competitors 
of  respondent  also  to  sell  "loaded"  sponges,  to  the  injury  of  com- 
petitors who  do  not  sell  "  loaded  "  sponges  and  to  the  injury  of  the 
public. 

conclusion. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  iinf air  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  "An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

OBDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission  and  answer  of  the  re- 
spondent, the  testimony  and  evidence,  and  the  argument  of  coun- 
sel, and  the  Commission  having  made  its  findings  as  to  the  facts  with 
its  conclusion  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled  "An  act  to 
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create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  H.  L.  Ettman  Sponge  Co., 
and  its  agents,  servants,  and  employees,  and  each  and  every  one  of 
them,  do  cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subse- 
quent shipment  in  interstate  commerce  by  soaking  them  in  a  solution 
of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other  sub- 
stance producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in  in- 
terstate commerce,  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

It  is  further  ordered^  That  the  respondent,  H.  L.  Ettman  Sponge 
Co.,  shall  within  60  days  after  the  service  upon  it  of  a  copy  of  this 
order,  file  with  the  Commission  a  report  in  writing  setting  forth  in 
detail  the  manner  and  form  in  which  it  has  complied  with  the  order 
to  cease  and  desist  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final  con- 
sideration or  decision  of  this  case. 


The  Commission  has  also  issued  similar  orders  in  other  cases  in- 
volving substantially  the  same  facts,  as  shown  by  the  following : 


TABLB. 


Date. 

Dock 
Na 

Respondent. 

Location. 

Answer. 

sttpol*. 

tlan.0r 

trlaL 

1921. 
Feb.    4 

4 

4 
4 

384 

889 

800 
381 

M.  F.  Rosenbeum  and  H.  P.  Stock,  cqp«rtnen,  doing 

Sponge  Ga 

Theodore  Sehroeder  and  Hany  H.  Tremayne.  copart- 
ners, doing  bttsbiess  under  tne  firm  name  and  style  of 
Sehroeder  A  Trenayne. 

S.  Perlman  and  Charles  Perlman,  doing  business  under 
the  firm  name  and  style  of  S.  Perlman  ft  Son. 

Franklin  L.  Lampel»  sole  trader,  doing  business  under 
the  name  and  style  of  F.  L.  Lampel  sponge  Co. 

New  York  City.... 

St.  Louis,  Mo 

New  York  City... 
St.  liOiiis,  Mo 

Trial. 

Da 

Da 
Da 
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FEDERAL  TRADE  COMMISSION 
PETER  VAN  SCHAACK  &  SONS. 

OOMFLAINT  IN  THE  MATTER  OF  THE  AUSBGBD  YIOLATIOK  OF  SECTIOK  6  OF 
AN  ACT  OF  C0NGBB8S  APPBOVED  SEPTEICBEB  26,  1914. 

Docket  381— February  4,  1921. 

Stixabus. 

Where  a  corporation  engaged  in  the  sale  of  sponges  by  weight — 

(a)  "  Loaded  "  sponges  by  the  addition  of  foreign  sabstances,  which  did  not 
increase  their  usefulness  or  durability,  but  were  added  for  the  sole  purpose 
of  increasing  their  weight;  and 

(5)  With  the  knowledge  and  expectation  that  the  same  would  be  resold  with- 
out disclosing  the  fact  that  their  weight  had  been  artificially  increased, 
sold  such  "  loaded  **  sponges  to  wholesalers  without  disclosing  the  amount 
of  snch  *'  loading,"  thereby  enabling  the  purchasers  to  mislead  and  deceive 
retailers  and  consumers  who  unwittingly  bore,  in  whole  or  in  part,  the 
cost  of  such  "  loading  " ; 

With  the  effect  of  aiding  in  the  misleading  and  deception  of  retailers  and  con- 
sumers, of  enabling  it  and  Its  wholesale  purchasers  to  secure  business  on 
a  false  and  fictitious  basis,  and  of  forcing  competitors  also  to  sell  **  loaded  " 
sponges;  all  to  the  injury  of  competitors  who  did  not  sell  "*  loaded  **  sponges, 
and  to  the  injury  of  the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  un- 
fair methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Peter  Van  Schaack  &  Sons, 
hereinafter  referred  to  as  respondent,  has  been  and  now  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
d^ne  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  inter- 
est of  the  public,  issues  this  complaint,  stating  its  charges  in  that 
respect  on  information  and  belief  as  follows : 

Pabaobafh  1.  That  respondent,  Peter  Van  Schaack  &  Sons,  is  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
Illinois,  having  its  principal  office  and  place  of  business  in  the  city 
of  Chicago,  in  said  State.  That  for  more  than  one  year  last  past  re- 
spondent has  been  engaged  in  purchasing  sponges  in  other  States  of 
the  United  States  and  foreign  countries  and  in  the  sale  and  shipment 
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create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  is  now  orderedj  That  the  respondent,  H.  L.  Ettman  Sponge  Co., 
and  its  agents,  servants,  and  employees,  and  each  and  every  one  of 
them,  do  cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subse- 
quent shipment  in  interstate  commerce  by  soaking  them  in  a  solution 
of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other  sub- 
stance producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in  in- 
terstate commerce,  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect 

It  is  further  ordered^  That  the  respondent,  H.  L.  Ettman  Sponge 
Co.,  shall  within  60  days  after  the  service  upon  it  of  a  copy  of  this 
order,  file  with  the  Commission  a  report  in  writing  setting  forth  in 
detail  the  manner  and  form  in  which  it  has  complied  with  the  order 
to  cease  and  desist  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final  con- 
sideration or  decision  of  this  case. 


The  Commission  has  also  issued  simOar  orders  in  other  cases  in- 
volving substantially  the  same  facts,  as  shown  by  the  following: 


TABLB. 


Data 

Dock 
Na 

Reqxmdont. 

Location. 

stlpala- 

tkn.or 

trIaL 

1921. 
Feb.    4 

4 

4 
4 

884 

889 

800 
381 

M.  F.  RoBonbanin  and  H.  P.  Stock,  eapartnare,  doing 

Sponge  Co. 

Theodore  Seliroeder  and  Hany  H.  Tremayne.  copart- 
ners, doing  biuflness  under  the  firm  name  and  style  of 
Schroeder  A  Trenayna 

S.  Perlman  and  Charles  Perfanan,  doing  business  under 
the  Ann  name  and  style  of  8.  Perlman  A  Son. 

Franklin  L.  Lampd,  sole  trader,  doing  business  under 
the  name  and  style  of  F.  L.  Lampel  Sponge  Ca 

New  York  City.... 

St.  Louis,  Mo 

New  York  City... 
St.  liOiiis,  Mo 

Trial. 

Da 

Da 
Da 
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FEDERAL  TRADE  COMMISSION 

V. 

PETER  VAN  SCHAACK  &  SONS. 

OOMFLAnTT  IN  THB  MATTER  OF  TH£  AU4BQED  VIOLATION  OF  fiBOTION  S  OF 
AN  ACT  OF  CONGRB88  APFBOVED  SEFTEliBER  26,  1014. 

Docket  381-— February  4,  1021. 

Stzxabus. 

Where  a  corporation  engaged  in  the  sale  of  sponges  by  weight — 

(a)  **  Loaded "  sponges  by  the  addition  of  foreign  substances*  which  did  not 
increase  their  usefulness  or  durability,  but  were  added  for  the  sole  purpose 
of  increasing  their  weight ;  and 

<b)  With  the  knowledge  and  expectation  that  the  same  would  be  resold  with- 
out disclosing  the  fact  that  their  weight  had  been  artificially  increased, 
sold  such  "  loaded  **  sponges  to  wholesalers  without  disclosing  the  amount 
of  such  "  loading/*  thereby  enabling  the  purchasers  to  mislead  and  deceive 
retailers  and  consumers  who  unwittingly  bore,  in  whole  or  in  part,  the 
cost  of  such  "  loading  " ; 

With  the  effect  of  aiding  in  the  misleading  and  deception  of  retailers  and  con- 
sumers, of  enabling  it  and  its  wholesale  purchasers  to  secure  business  on 
a  false  and  fictitious  basis,  and  of  forcing  competitors  also  to  sell  "  loaded  " 
sponges;  all  to  the  injury  of  competitors  who  did  not  sell  "  loaded  **  sponges, 
and  to  the  injury  of  the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  usr 
fair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Peter  Van  Schaack  &  Sons, 
hereinafter  referred  to  as  respondent,  has  been  and  now  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
d^Kne  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  inter- 
est of  the  public,  issues  this  complaint,  stating  its  charges  in  that 
respect  on  information  and  belief  as  follows : 

Pabagraph  1.  That  respondent,  Peter  Van  Schaack  &  Sons,  is  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
Illinois,  having  its  principal  office  and  place  of  business  in  the  city 
of  Chicago,  in  said  State.  That  for  more  than  one  year  last  past  re- 
spondent has  been  engaged  in  purchasing  sponges  in  other  States  of 
the  United  States  and  foreign  countries  and  in  the  sale  and  shipment 
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of  said  sponges  to  persons,  firms,  copartnerships,  and  corporations  in 
other  States  and  Territories  of  theXTnited  States  and  the  District  of 
Columbia  in  direct  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged. 

Pas.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United  States 
and  foreign  countries  and  causes  the  same  to  be  transported  through 
other  States  of  the  United  States  to  its  place  of  business  in  the  city 
of  Chicago,  State  of  Illinois,  where  the  same  are  sold  and  shipped  to 
purchasers  and  dealers  in  different  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia,  and  that  there  is  con- 
tinuously, and  has  been  at  all  times  hereinafter  mentioned,  a  con- 
stant current  of  trade  and  commerce  in  said  sponges  between  and 
among  the  various  States  and  Territories  of  the  United  States  and 
more  particularly  from  the  State  of  Florida  and  foreign  countries 
to  and  through  the  city  of  Chicago,  State  of  Illinois,  and  from  there 
to  and  through  other  States  and  Territories  of  the  United  States  and 
the  District  of  Columbia. 

Pas.  3.  That  respondent  for  more  than  a  year  last  past  has  know- 
ingly and  deceptively  engaged  in  and  is  now  knowingly  and  de- 
ceptively engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  molasses,  Epsom  salts,  and 
lead,  and  knowingly  and  deceptively  caused  and  procured,  and  is 
now  knowingly  and  deceptively  causing  and  procuring,  others  to 
so  load,  dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter, 
with  the  intent  and  purpose  of  selling  and  disposing  of  said  sponges 
by  weight,  per  pound  basis,  in  commerce  as  aforesaid,  thereby  de- 
ceptively increasing  and  falsifying  the  weight  of  said  sponges,  cre- 
ating a  fictitious  price  therefor,  deceiving,  defrauding,  and  mis- 
leading customers  and  consumers  who  can  not  readily  differentiate 
and  distinguish  between  pure,  unadulterated  sponges  and  sponges 
doped,  loaded,  or  saturated  with  foreign  matter,  as  aforesaid,  to 
purchase  and  pay  for,  by  weight,  per  pound  basis,  such  loaded, 
doped,  or  saturated  sponges  as,  and  for,  pure,  unadulterated  sponges ; 
that  the  effect  and  result  of  the  aforesaid  loading,  doping,  or  saturat- 
ing sponges  is  to  create  a  fictitious  price  for  said  sponges  in  com- 
petition with  competitors  who  purchase  and  sell  pure,  unadulterated 
q)onges,  thereby  causing  prejudice  and  injury  to  competitors,  or 
may  cause  prejudice  and  injury  to  competitors;  and  other  effects; 
that  the  further  eff^t  of  loading,  doping,  or  saturating  sponges  with 
foreign  matter  as  aforesaid  is  to  impair  the  durability,  quality,  and 
purity  of  said  sponges. 
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Pak.  4.  That  respondent  for  more  than  a  year  last  past  knowingly 
and  deceptively  purchased  and  sold,  by  weight,  per  pound  basis,  and 
is  still  knowingly  and  deceptively  purchasing,  selling,  and  disposing 
of,  by 'weight,  per  pound  basis,  in  commerce  as  aforesaid,  large 
quantities  of  sponges,  loaded,  doped,  or  saturated  with  foreign  mat- 
ter such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead,  with  the 
intent  and  purpose  of  deceptively  increasing  and  falsifying  the 
weight  of  said  sponges,  creating  a  fictitious  price  therefor,  deceiving, 
defrauding,  and  misleading  customers  and  consumers  who  can  not 
readily  differentiate  and  distinguish  between  pure  unadulterated 
sponges  and  sponges  loaded,  doped,  or  saturated  with  foreign  matter, 
as  aforesaid,  to  purchase  and  pay  for,  by  weight,  per  pound  basis, 
such  loaded,  doped,  or  saturated  sponges  as,  and  for,  pure  unadul- 
terated sponges ;  that  the  effect  and  result  of  the  aforesaid  purchase 
and  sale  of  loaded,  doped,  or  saturated  sponges  is  to  create  a  fictitious 
price  for  said  sponges  in  competition  with  competitors  who  purchase 
and  sell  pure  unadulterated  sponges,  thereby  causing  prejudice  and 
injury  to  competitors,  or  may  cause  prejudice  and  injury  to  com- 
petitors; and  other  effects;  that  the  further  effect  of  purchasing 
and  selling  sponges  loaded,  doped,  or  saturated  with  foreign  matter, 
in  commerce  as  aforesaid,  is  to  impair  the  durability,  quality,  and 
purity  of  said  sponges. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Peter  Van  Schaack  &  Sons, 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  having  filed 
its  answer  herein,  hearings  were  had  and  evidence  waa  thereupon 
introduced  in  support  of  the  allegations  of  said  complaint  before 
an  examiner  of  the  Federal  Trade  Commission,  theretofore  duly 
appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  liaving  submitted  briefs,  and  the  Com- 
mission having  heard  oral  argument,  and  the  Commission,  having 
folly  considered  the  record  and  being  now  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  the  facts  and  conclusions : 

7XNDIKQ8  AS  TO  THE  FACTTS. 

Paraobaph  1.  That  respondent,  Peter  Van  Schaack  &  Sons,  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
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of  the  State  of  Illinois,  having  its  principal  office  and  place  of  busi- 
ness located  at  the  city  of  Chicago,  in  said  State,  and  is  now  and  at 
all  times  hereinafter  mentioned  has  been  engaged  in  the  business 
of  selling  and  shipping  sponges  from  the  city  of  Chicago,  in  the 
State  of  Illinois,  to  purchasers  thereof  located  throughout  the  differ- 
ent States  of  the  United  States  and  the  District  of  Columbia  in  direct 
competition  with  other  persons,  firms,  and  corporations  similarly 
engaged. 

Par.  2.  That  in  the  conduct  of  its  business  respondoit  purchases 
sponges  in  different  States  of  the  United  States  and  in  foreign 
countries  and  causes  the  same  to  be  transported  through  other  States 
to  its  place  of  business  located  in  the  city  of  Chicago,  in  the  State  of 
Illinois,  from  which  place  said  sponges  are  sold  and  shipped  to  pur- 
chasers thereof  in  different  States  of  the  United  States  and  the 
District  of  Columbia,  and  there  is  and  has  been  at  all  times  herein- 
after mentioned  a  current  of  trade  and  commerce  in  said  sponges 
among  and  between  the  various  States  of  the  United  States  and  the 
District  of  Columbia. 

Par.  8.  That  in  the  conduct  of  its  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
engaged  in  artificially  increasing  the  weight  of  sponges  by  a  process 
of  soaking  said  sponges  in  a  solution  of  a  substance  or  substances 
such  as  salt,  Epsom  salts,  glucose,  glycerine,  and  sugar;  that  the 
substance  or  substances  contained  in  said  solution  are  incorporated 
into  the  texture  of  said  sponges  and  remain  in  said  sponges  after  the 
said  sponges  are  dried;  that  the  said  process  of  artificially  increas- 
ing the  weight  of  sponges  by  the  addition  of  a  substance  or  sab- 
stances,  as  aforesaid,  is  commonly  known  to  and  designated  by  sponge 
packers  as  ^^  loading  " ;  that  the  sponges  whose  weight  has  been  thus 
artificially  increased  are  designated  and  referred  to  by  sponge 
packers  as  ^  loaded  "  sponges.  When  hereinafter  mentioned,  sponges 
whose  weight  has  been  thus  artificially  increased  are  referred  to  as 
^  loaded  '^  sponges,  and  the  process  by  which  the  weight  is  artificially 
increased  is  referred  to  as  ^^loading.^' 

Par.  4.  That  the  total  cost  of  ^  loading "  1  pound  of  sponge,  in- 
including  the  cost  of  ingredients  and  labor  is  approximately  20  cants ; 
that  the  substance  or  substances  added  to  sponges  in  the  process  of 
^  loading  "  do  not  add  in  any  way  to  the  usefulness  or  durability  of 
the  sponges  and  do  not  enable  them  better  to  serve  any  of  the  pur- 
poses for  which  sponges  are  employed;  that  the  sole  purpose  of 
^'  loading  "  is  to  increase  the  weight  of  the  sponges  while  they  are  in 
the  channels  of  commerce  before  they  have  reached  the  ultimate  user; 
that  when  said  sponges  are  put  into  use  the  substance  or  substances 
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introduced  in  the  process  of  ^ loading^'  are  generally  washed  out 
and  lost. 

Pail  6.  That  in  the  conduct  of  its  business  resp<mdent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
selling  and  shipping  by  weight  in  interstate  commerce  sponges 
"  loaded  "  by  it  as  aforesaid,  to  purchasers  thereof,  including,  among 
others,  wholesale  dealers  handling  sponges ;  that  respondent  in  sell- 
ing said  ^^  loaded ''  sponges  to  said  wholesale  dealers  did  not  disclose 
or  make  known  to  said  wholesale  dealers  the  amoimt  of  matter  arti- 
ficially added  to  said  sponges;  that  said  wholesale  dealers  did  not 
know  the  amount  of  matter  artificially  added  to  said  sponges;  that 
the  **  loading  ^  of  said  sponges  was  paid  for  by  said  wholesale  dealers. 

Pab.  6.  That  said  wholesale  dealers  whp  purchased  said  *^  loaded  ^ 
sponges  from  respondent  in  turn  resold  said  ^loaded"  sponges  by 
weight  to  purchasers  thereof,  including  among  other  retail  dealers, 
such  as  dealers  in  the  drug,  hardware,  and  paint  and  oil  lines,  and 
large  consumers  of  sponges,  such  as  garages,  painters,  decorators, 
office  buildings,  and  manufacturing  concerns;  that  said  wholesale 
dealers  did  not  disclose  or  make  known  to  said  retail  dealers  or  to 
said  consumers  that  said  sponges  were  ^loaded";  that  said  retail 
deal^s  and  said  consumers  did  purchase  and  pay  for  by  weight  said 
^  loaded  ^  sponges  as  and  for  sponges  whose  weight  had  not  been 
aJrtificially  increased  by  ^4oading,"  as  aforesaid;  that  respondent 
^loaded"  said  spcmges  and  sold  said  ^^ loaded''  sponges  to  said 
wholesale  dealers  with  the  knowledge  and  expectation  that  said 
^  loaded  "  sponges  would  be  resold  by  said  wholesale  dealers  to  said  re- 
tail dealers  and  said  consumers  in  a  manner  calculated  to  deceive  and 
mislead  and  actually  deceiving  and  misleading  said  retail  dealers  and 
said  consumers;  that  the  cost  of  the  substance  or  substances  added  to 
said  sponges  by  the  process  of  ^Heading,''  and  of  the  labor  by  which 
said  substance  or  substances  were  introduced  into  said  sponges,  was 
ultimately  borne,  in  whole  or  in  part,  by  said  retail  dealers  and  said 
consumers,  without  their  knowledge. 

Pah.  7.  That  the  "loading  "  of  sponges  and  the  sale  of  "  loaded  " 
sponges  by  respondent,  as  aforesaid,  is  a  fraudulent  and  deceptive 
practice  and  results  in  injury  to  the  public ;  that  it  enables  said  whole- 
sale dealers  who  purchase  said  "loaded"  sponges  to  resell  said 
sponges  as  and  for  sponges  whose  weight  has  not  been  artificially  in- 
creased and  in  the  natural  course  of  business  causes  such  result ;  that 
the  practice  of  "  loading  "  as  aforesaid  is  calculated  to  and  does  en- 
able respondent  and  said  wholesale  dealers  who  resell  said  "  loaded  " 
sponges  to  secure  business  on  a  false  and  fictitious  basis  to  the  injury 
of  competitors  of  said  respondent  and  to  the  injury  of  competitors 
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of  said  wholesale  dealers  who  do  not  sell  ^  loaded "  sponges  and  to 
the  injury  of  the  public. 

Par.  8.  That  the  sale  of  ^^  loaded  "  sponges  by  respondent,  as  afore- 
said, has  the  tendency  and  capacity  to,  and  does,  force  competitors 
of  respondent  also  to  sell  *^  loaded  '^  sponges,  to  the  injury  of  com- 
petitors who  do  not  sell  ^'  loaded  "  sponges  and  to  the  injury  of  the 
public. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled,  ^^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis* 
sion  upon  the  complaint  of  the  Commission  and  answer  of  the  respond- 
ent, the  testimony  and  evidence  and  the  argument  of  counsel,  and 
the  Commission  having  made  its  findings  as  to  the  facts  with  its  con- 
clusions that  the  respondent  has  violated  the  provisions  of  the  act 
of  Congress,  approved  September  26, 1914,  entitled  ^  An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  Peter  Van  Schaack  &  Sons, 
and  its  agents,  servants,  and  employees,  and  each  and  every  one  of 
them,  do  cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subse- 
quent shipment  in  interstate  commerce  by  soaking  them  in  a  solu- 
tion of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other 
substance  producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in  in- 
terstate commerce  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

And  U  U  further  ordered^  That  the  respondent,  Peter  Van  Schaack 
&  Sons,  shall,  within  60  days  after  the  service  upon  it  of  a  copy  of 
this  order,  file  with  the  Federal  Trade  Commission,  a  report  in  writ- 
ing setting  forth  in  detail  the  manner  and  form  in  which  it  has  com- 
plied with  the  order  to  cease  and  desist,  hereinbefore  set  forth. 
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Commissioners  Murdock  and  Nugent  took  no  part  in  the  final 
consideration  or  decision  of  this  case. 


The  Commission  has  also  issued  similar  orders  in  other  cases  in- 
volving substantiaUy  the  same  facts,  as  shown  by  the  following : 
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Complaint  8F.T.0. 


FEDERAL  TRADE  COMMISSION 

V. 

EMIL  BLOCH,  A  SOLE  TRADER,  DOING  BUSINESS  UNDER 
THE  NABIE  AND  STYLE  OF  EMIL  BLOCH. 

COMPLAINT  IK  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  • 
OF  AN  ACT  OF  CONGRESS  APPROTED  SEPTEMBER  26,  1914. 

Docket  882~Februai7  4, 1921. 

8TLLABU8. 

Where  an  indiyldual  engaged  in  the  sale  of  sfponges  by  weight  to  retailers  and 
large  consumers,  ** loaded"  sponges  by  the  addition  of  foreign  substances 
which  did  not  increase  the  usefulness  or  durability  of  the  sponges  but 
were  added  for  the  sole  purpose  of  increasing  their  weight,  and  sold  such 
"loaded"  sponges  without  disclosing  the  fact  that  their  weiji^t  had 
been  artificially  increased,  thereby  defrauding,  deceiying,  and  misleading 
retailers  and  consumers  and  enabling  him  to  secure  business  on  a  false 
and  fictitious  basis ;  to  the  injury  of  competitors  who  did  not  sell  **  loaded  " 
sponges  and  to  the  Injury  of  the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  (?ompetitlon. 

COMPLAINT. 

The  Federal  Trade  Commission,  havinj;  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Emil  Bloch,  hereinafter 
referred  to  as  respondent,  has  been  and  now  is  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  6  of  an  act  of  Congress  approved  September  26,  1914, 
entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes,"  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  re- 
spect on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  Emil  Bloch,  is  a  resident  of 
the  State  of  New  York,  having  his  principal  office  and  place  of 
business  located  at  the  city  of  New  York,  State  of  New  York ;  that 
for  more  than  one  year  last  past  respondent  has  been  and  now  is 
engaged  in  purchasing  sponges  in  other  States  of  the  United  States 
and  foreign  countries  and  in  the  sale  and  shipment  of  said  sponges  to 
persons,  firms,  copartnerships,  and  corporations  in  other  States  and 
Territories  of  the  United  States  and  the  District  of  Columbia  in 
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direct  competition  with  other  persons,  firms,  copartnerships,  and  cor- 
porations similarly  engaged. 

Par.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United  States 
and  foreign  countries  and  causes  the  same  to  be  transported  through 
other  States  of  the  United  States  to  its  place  of  business  in  the  city 
of  New  York,  State  of  New  York,  where  the  same  are  sold  and 
shipped  to  purchasers  and  dealers  in  different  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia,  and  that  there  is 
continuously,  and  has  been  at  all  times  hereinafter  mentioned,  a 
constant  current  of  trade  and  commerce  in  said  sponges  between  and 
among  the  various  States  and  Territories  of  the  United  States  and 
more  particularly  from  the  State  of  Florida  and  foreign  countries 
to  and  through  the  city  of  New  York,  State  of  New  York,  and  from 
there  to  and  through  other  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia. 

Par.  8.  That  respondent  for  more  than  a  year  last  past  has  know- 
ingly and  deceptively  engaged  in  and  is  now  knowingly  and  decep- 
tively engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead, 
and  knowingly  and  deceptively  caused  and  procured,  and  is  now 
knowingly  and  deceptively  causing  and  procuring,  others  to  so  load, 
dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter,  with  the 
intent  and  purpose  of  selling  and  disposing  of  said  sponges  by 
weight,  per  pound  basis,  in  commerce  as  aforesaid,  thereby  decep- 
tively increasing  and  falsifying  the  weight  of  said  sponges,  creating 
a  fictitious  price  therefor,,  deceiving,  defrauding,  and  misleading 
customers  and  consumers  who  can  not  readily  differentiate  and  dis- 
tinguish between  pure  unadulterated  sponges  and  sponges  doped, 
loaded,  or  saturated  with  foreign  matter,  as  aforesaid,  to  purchase 
and  pay  for,  by  weight,  per  pound  basis,  such  loaded,  doped,  or 
saturated  sponges  as,  and  for,  pure  unadulterated  sponges;  that  the 
effect  and  result  of  the  aforesaid  loading,  doping,  or  saturating 
sponges  is  to. create  a  fictitious  price  for  said  sponges  in  competition 
with  competitors  who  purchase  and  sell  pure  unadulterated  sponges, 
thereby  causing  prejudice  and  injury  to  competitors,  or  may  cause 
pre] notice  and  injury  to  competitors;  and  other  effects;  that  the 
further  effect  of  loading,  doping,  or  saturating  sponges  with  foreign 
matter  as  aforesaid  is  to  impair  the  durability,  quality,  and  purity 
of  said  sponges. 

Par.  4.  That  respondent,  for  more  than  a  year  last  past,  knowingly 
and  deceptively  purchased  and  sold,  by  weight,  per  pound  basis, 
and  is  still  knowingly  and  deceptively  purchasing,  selling,  and  dis- 
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posing  of,  by  weight,  per  pound  basis,  in  commerce  as  aforesaid, 
large  quantities  of  sponges,  loaded,  doped,  or  saturated  with  foreign 
matter  such  as  glucose,  sand,  molasses,  Epsom  salts,  and  lead,  with  the 
intent  and  purpose  of  deceptively  increasing  and  falsifying  the 
weight  of  said  sponges,  creating  a  fictitious  price  therefor,  deceiving, 
defrauding,  and  misleading  customers  and  consumers  who  can  not 
readily  differentiate  and  distinguish  between  pure  unadulterated 
sponges  and  sponges  loaded,  doped,  or  saturated  with  foreign  matter, 
as  aforesaid,  to  purchase  and  pay  for,  by  weight,  per  pound  basis, 
such  loaded,  doped,  or  saturated  sponges  as,  and  for,  pure  unadul- 
terated sponges;  that  the  effect  and  result  of  the  aforesaid  purchase 
and  sale  of  loaded,  doped,  or  saturated  sponges  is  to  create  a  fic- 
titious price  for  said  sponges  in  competition  with  competitors  who 
purchase  and  sell  pure  unadulterated  sponges,  thereby  causing  prej- 
udice and  injury  to  competitors,  or  may  cause  prejudice  and  injury 
to  competitors;  and  other  effects;  that  the  further  effect  of  purchas- 
ing and  selling  sponges  loaded,  doped,  or  saturated  with  foreign 
matter,  in  commerce  as  aforesaid,  is  to  impair  the  durability,  quality, 
and  purity  of  said  sponges. 

BEPOET,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Emil  Bloch,  a  sole  trader,  doing 
business  under  the  name  and  style  of  Emil  Bloch,  charging  him 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  entered  his  appearance  and  filed  his  answer 
herein,  hearings  were  had  and  evidence  was  thereupon  introduced 
in  support  of  the  allegations  of  said  complaint  and  on  behalf  of  the 
respondent  before  an  examiner  of  the  Federal  Trade  Commission 
theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and 
the  attorneys  for  the  Commission  and  respondent  having  submitted 
briefs,  and  the  Commission  having  heard  oral  argument,  and  the 
Commission,  having  fully  considered  the  record  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  respondent,  Emil  Bloch,  is  a  sole  trader,  doing 
business  under  the  name  and  style  of  Emil  Bloch,  having  his  prin- 
cipal office  and  place  of  business  located  at  the  city  of  New  York, 
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in  the  State  of  New  York,  and  is  now  and  at  all  times  hereinafter 
mentioned,  has  been  engaged  in  the  business  of  selling  and  shipping 
sponges  from  the  city  of  New  York,  in  the  State  of  New  York,  to 
purchasers  thereof  located  throughout  the  different  States  pf  the 
United  States  and  the  District  of  Columbia,  in  direct  competition 
with  other  persons,  firms,  and  corporations  similarly  engaged. 

Pab.  2.  That  in  the  conduct  of  his  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
engaged  in  artificially  increasing  the  weight  of  sponges  by  a  process 
of  soaking  said  sponges  in  a  solution  of  a  substance  or  substances 
such  as  salt,  Epsom  salt,  glucose,  glycerine,  and  sugar;  that  the  sub- 
stance or  substances  contained  in  said  solution  are  incorporated  into 
the  texture  of  said  sponges  and  remain  in  said  sponges  after  the  said 
sponges  are  dried ;  that  the  said  process  of  artificially  increasing  the 
weight  of  sponges  by  the  addition  of  a  substance  or  sub^ances  as 
aforesaid  is  commonly  known  to  and  designated  by  sponge  packers 
as  ^loading'';  that  the  sponges  whose  weight  has  been  thus  arti- 
ficially increased  are  designated  and  referred  to  by  sponge  packers 
as  ^  loaded  "  sponges.  When  hereinafter  mentioned,  sponges  whose 
weight  has  been  thus  artificially  increased  are  referred  to  as  "  loaded '' 
sponges,  and  the  process  by  which  the  weight  is  artifically  increased 
is  referred  to  as  "  loading." 

Pab.  3.  That  the  total  cost  of  "  loading  "  1  pound  of  sponge,  in- 
cluding the  cost  of  ingredients  and  labor,  is  approximately  20  cents ; 
that  the  substance  or  substances  added  to  sponges  in  the  process  of 
^  loading  "  do  not  add  in  any  way  to  the  usefulness  or  durability  of 
the  sponges  and  do  not  enable  them  better  to  serve  any  of  the  pur* 
poses  for  which  sponges  are  employed;  that  the  sole  purpose  of 
^  loading  "  is  to  increase  the  weight  of  the  sponges  while  they  are  in 
the  channels  of  commerce  before  they  have  reached  the  ultimate  user; 
that  when  said  sponges  are  put  into  use  the  substance  or  substances 
introduced  in  the  process  of  ^loading''  are  generally  washed  out 
and  lost. 

Pab.  4.  That  in  the  conduct  of  his  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had^been 
selling  and  shipping  by  weight  in  interstate  commerce  sponges 
^  loaded"  by  him  as  aforesaid  to  purchasers  thereof,  including  among 
others  retail  dealers  handling  sponges  and  large  consumers,  such  as 
garages,  painters,  decorators,  office  buildings,  and  manufacturing 
concerns ;  that  respondent  in  selling  said  ^*  loaded  "  sponges  to  said 
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retail  dealers  and  said  consumers  did  not  disclose  or  make  known  to 
said  retail  dealers  or  to  said  consmners  that  said  sponges  were 
*'  loaded  ";  that  said  retail  dealers  and  said  consumers  did  purchase 
and  p^y  for  by  weight  said  *^  loaded  "  sponges  as  and  for  sponges 
whose  weight  had  not  been  artificially  increased. 

Pab.  5.  That  the  ^^  loading  "  of  sponges  and  the  sale  of  '^  loaded  ^ 
sponges  by  respondent  as  aforesaid  is  a  fraudulent  and  deceptive 
practice  and  is  designed  and  calculated  to,  and  does,  defraud,  deceive, 
and  mislead  retail  dealers  and  consumers;  that  the  practice  of  *^  load- 
ing "  as  aforesaid  is  designed  and  calculated  to  and  does  enable  re- 
spondent to  sell  said  ^^  loaded  "  sponges  on  a  false  and  fictitious  basis 
and  to  secure  business  on  a  false  and  fictitious  basis  to  the  injury 
of  competitors  of  said  respondent  who  do  not  sell  ^^  loaded ''  sponges 
and  to  the  injury  of  the  public. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  commerce  and  constitute  a  violation  of  the 
act  of  Congress  approved  September  26,  1914,  entitled,  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

OBDEB  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Cominis* 
sion  upon  the  complaint  of  the  Commission  and  answer  of  the  re* 
spondent,  the  testimony  and  evidence,  and  the  argument  of  counsel, 
and  the  Commission  having  made  its  findings  as  to  the  facts  with  its 
conclusions  that  the  respondent  has. violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled,  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

Jt  is  now  ordered^  That  the  respondent,  Emil  Bloch,  a  sole  trader, 
doing  business  under  the  name  and  style  of  Emil  Bloch,  and  his 
agents,  servants,  and  employees,  and  each  and  every  one  of  them,  do 
cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  subse- 
quent shipment  in  interstate  commerce,  by  soaking  them  in  a  solu- 
tion of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar,  or  any  other 
substance  producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce  or  shipping  in 
interstate  commerce  any  sponges  the  weight  of  which  has  been  in- 
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creased  by  soaking  them  in  a  solution  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

It  is  further  ordered ^  That  the  respondent,  Emil  Bloch,  a  sole 
trader,  doing  business  under  the  name  and  style  of  Emil  Bloch,  shaU 
within  60  days  after  the  service  upon  him  of  a  copy  of  this  order, 
file  with  the  Federal  Trade  Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in  which  he  has  complied  with 
the  order  to  cease  and  desist  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final  con- 
sideration or  decision  of  this  case. 
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FEDERAL  TRADE  COMMISSION 

V. 

ANDREW  BLUM,  A  SOLE  TRADER,  DOING  BUSINESS 
UNDER  THE  NAME  AND  STYLE  OF  R.  BLUM. 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1014. 

Docket  SOS— February  4,  ld21. 

Syllabus. 

Where  an  Individual  engaged  In  the  sale  by  weight  of  sponges  **  loaded  **  by 
the  addition  of  foreign  substances  which  did  not  increase  their  usefalness 
or  durability,  but  were  added  for  the  sole  purpose  of  Increasing  their  weight ; 
with  the  knowledge  and  expectation  that  the  same  would  be  resold  to 
retailers  and  large  consumers  without  disclosing  the  fact  that  their  weight 
had  been  artificially  increased,  sold  such  "  loaded  "  sponges  to  packers  ai»d 
wholesalers  without  disclosing  the  amount  of  such  "loading,"  thereby 
enabling  such  packers  and  wholesalers  to  mislead  and  deceive  retailers 
and  consumers  who  unwittingly  bore,  in  whole  or  in  part,  the  cost  of  such 
"  loading  " ; 

With  the  effect  of  aiding  in  the  misleading  and  deception  of  retailers  and 
consumers,  of  enabling  It  and  its  packer  and  wholesale  purchasers  to 
secure  business  on  a  false  and  fictitious  basis,  and  of  forcing  competitors 
also  to  sell  "  loaded "  sponges ;  to  the  injury  of  competitors  who  did  not 
sell  "  loaded  **  sponges  and  to  the  injury  of  the  public : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  li.  B.  Blaum,  hereinafter 
referred  to  as  respondent,  has  been  and  now  is  using  unfair  methods 
of  competition  in  interestate  commerce  in  violation  of  the  provi- 
sions of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  in- 
terest of  the  public,  issues  this  complaint,  stating  its  charges  in  that 
respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  B.  B.  Blaum,  is  a  resident  of 
the  State  of  Massachusetts,  having  his  principal  office  and  place  of 
business  located  at  the  city  of  Boston,  State  of  Massachusetts.  That 
for  more  than  one  year  last  past  respondent  has  been  and  now  is 


B.  BLtTM    (AKDR£W  BLUM).  279 

278  Ck>mj;Aaint 

engaged  in  purchasing  sponges  in  other  States  of  the  United  States 
and  foreign  countries  and  in  the  sale  and  shipment  of  said  sponges 
to  persons,  firms,  copartnerships,  and  corporations  in  other  States 
and  Territories  of  the  United  States  and  the  District  of  Columbia  in 
direct  competition  with  other  persons,  firms,  copartnerships,  and 
corporations  simUarly  engaged. 

Pab.  2.  That  in  the  conduct  of  its  business  respondent  purchases 
sponges  in  the  State  of  Florida  and  other  States  of  the  United  States 
and  foreign  countries  and  causes  the  same  to  be  transported  through 
other  States  of  the  United  States  to  its  place  of  business  in  the  city 
of  Boston,  State  of  Massachusetts,  where  the  same  are  sold  and 
shipped  to  purchasers  and  dealers  in  different  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia,  and  that  there  is 
continuously,  and  has  been  at  all  times  hereinafter  mentioned,  a  con- 
stant current  of  trade  and  commerce  in  said  sponges  between  and 
among  the  various  States  and  Territories  of  the  United  States  and 
more  particularly  from  the  State  of  Florida  and  foreign  countries 
to  and  through  tiie  city  of  Boston,  State  of  Massachusetts,  and  from 
there  to  and  through  other  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia. 

Par.  3.  That  respondent  for  more  than  a  year  last  past  has  know- 
ingly and  deceptively  engaged  in  and  is  now  knowingly  and  decep- 
tively engaged  in  loading,  doping,  and  saturating  sponges  with 
foreign  matter,  such  as  glucose,  sand,  molasses,  Epsom  salts,  and 
lead,  and  knowingly  and  deceptively  caused  and  procured,  and  is  now 
knowingly  and  deceptively  causing  and  procuring,  others  to  so  load, 
dope,  or  saturate  sponges  with  the  aforesaid  foreign  matter,  with  the 
intent  and  purpose  of  selling  and  disposing  of  said  sponges  by  weight, 
per  pound  basis,  in  commerce  as  aforesaid,  thereby  deceptively  in- 
creasing and  falsifying  the  weight  of  said  sponges,  creating  a  fictitious 
price  therefor,  deceiving,  defrauding,  and  misleading  customers  and 
consumers  who  can  not  readily  differentiate  and  distinguish  between 
pure  unadulterated  sponges  and  sponges  doped,  loaded,  or  saturated 
with  foreign  matter,  as  aforesaid,  to  purchase  and  pay  for,  by  weight, 
per  pound  basis,  such  loaded,  doped,  or  saturated  sponges  as,  and  for, 
pure  unadulterated  sponges ;  that  the  effect  and  result  of  the  aforesaid 
loading,  doping,  or  saturating  sponges  is  to  create  a  fictitious  price 
for  said  sponges  in  competition  with  competitors  who  purchase  and 
sell  pure  unadulterated  sponges,  thereby  causing  prejudice  and  in- 
jury to  competitors,  or  may  cause  prejudice  and  injury  to  com- 
petitors ;  and  other  effects ;  that  the  further  effect  of  loading,  doping, 
or  saturating  sponges  with  foreign  matter  as  aforesaid  is  to  impair 
the  durability,  quality,  and  purity  of  said  sponges. 
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Pab.  4.  That  respondent  for  more  than  a  year  last  past  know- 
ingly and  deceptively  purchased  and  sold,  by  weight,  per  pound 
basis,  and  is  still  knowingly  and  deceptively  purchasing,  selling, 
and  disposing  of,  by  weight,  per  pound  basis,  in  commerce  as  afore- 
said, large  quantities  of  sponges,  loaded,  doped,  or  saturated  with 
foreign  matter  such  as  glucose,  sand,  molasses,  Epsom  salts,  and 
lead,  with  the  intent  and  purpose  of  deceptively  increasing  and 
falsifying  the  weight  of  said  sponges,  creating  a  fictitious  price 
therefor,  deceiving,  defrauding,  and  misleading  customers  and  con- 
sumers who  can  not  readily  differentiate  and  distinguish  between 
pure  unadulterated  sponges  and  sponges  loaded,  doped,  or  saturated 
with  foreign  matter,  as  aforesaid,  to  purchase  and  pay  for,  by  weight, 
per  pound  basis,  such  loaded,  doped,  or  saturated  sponges,  as,  and 
for,  pure  unadulterated  sponges;  that  the  effect  and  result  of  the 
aforesaid  purchase  and  sale  of  loaded,  doped,  or  saturated  sponges 
is  to  create  a  fictitious  price  for  said  sponges  in  competition  with 
competitors  who  purchase  and  sell  pure  unadulterated  sponges,  there- 
by causing  prejudice  and  injury  to  competitors,  or  may  cause  preju- 
dice and  injury  to  competitors;  and  other  effects;  that  the  further 
effect  of  purchasing  and  selling  sponges  loaded,  doped,  or  saturated 
with  foreign  matter,  in  commerce  as  aforesaid,  is  to  impair  the  dura- 
bility, quality,  and  purity  of  said  sponges. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Andrew  Blimi,  a  sole  trader,  doing 
business  under  the  name  and  style  of  R.  Blum,  charging  him  with  the 
use  of  unfair  methods  of  competition  in  commerce  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  his  appearance  and  filed  his  answer 
herein,  hearings  were  had  and  evidence  was  thereupon  introduced  in 
support  of  the  allegations  of  said  complaint  and  on  behalf  of  the 
respondent  before  an  examiner  of  the  Federal  Trade  Commission 
theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
attorneys  for  the  Commission  and  respondent  having  submitted 
briefs,,  and  the  Commission  having  heard  oral  argument,  and  the 
Commission,  having  fully  considered  the  record  and  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusions: 
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nKDiNGS  AS  TO  THE  FACTS. 

Paraobaph  1.  That  respondent,  Andrew  Blum,  is  a  sole  trader, 
doing  business  under  the  name  and  style  of  K.  Blum,  having  his 
principal  office  and  place  of  business  located  at  the  city  of  Boston, 
in  the  State  of  Massachusetts,  and  is  now  and  at  all  times  hereinafter 
mentioned  has  been  engaged  in  the  business  of  selling  and  shipping 
sponges  from  the  city  of  Boston,  in  the  State  of  Massachusetts,  to 
purchasers  thereof  located  throughout  the  different  States  of  the 
United  States  and  the  District  of  C!olumbia,  in  direct  competition 
with  other  persons,  firms,  and  corporations  similarly  engaged. 

Pab.  2.  That  in  the  conduct  of  his  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
engaged  in  purchasing  from  sponge  packers  located  at  the  city  of 
New  York,  in  the  State  of  New  York,  and  the  city  of  Tarpon  Springs, 
in  the  State  of  Florida,  sponges  whose  weight  had  been  artificially 
increased  by  said  sponge  packers  by  a  process  of  soaking  said  sponges 
in  a  solution  of  a  substance  or  substances  such  as  salt,  Epsom  salts, 
glucose,  glycerine,  and  sugar;  that  the  substance  or  substances  con- 
tained in  said  solution  were  incorporated  into  the  texture  of  said 
sponges  and  remained  in  said  sponges  after  said  sponges  were  dried; 
that  the  said  process  of  artificially  increasing  the  weight  of  sponges 
by  the  addition  of  a  substance  or  substances,  as  aforesaid,  is  com- 
monly designated  and  referred  to  by  sponge  packers  as  ^  loading  " ; 
that  the  sponges  whose  weight  has  been  thus  artificially  increased 
are  designated  and  referred  to  by  sponge  packers  as  ^^ loaded" 
sponges.  When  hereinafter  mentioned,  sponges  whose  weight  has 
been  thus  artificially  increased  are  referred  to  as  ^^  loaded  "  sponges, 
and  the  process  by  which  the  weight  has  been  artificially  increased 
is  referred  to  as  ^^  loading." 

Pab.  8.  That  the  total  cost  of  ^^  loading "  1  pound  of  sponge,  in- 
cluding the  cost  of  ingredients  and  labor,  is  approximately  20  cents ; 
that  the  substance  or  substances  added  to  sponges  in  the  process  of 
^  loading "  do  not  add  in  any  way  to  the  usefulness  or  durability  of 
the  sponges  and  do  not  enable  them  better  to  serve  any  of  the  pur- 
poses for  which  sponges  are  employed;  that  the  sole  purpose  of 
^  loading  "  is  to  increase  the  weight  of  the  sponges  while  they  are  in 
the  channels  of  commerce  before  they  have  reached  the  ultimate 
user;  that  when  said  sponges  are  put  into  use  the  substance  or  sub- 
stances introduced  in  the  process  of  ^  loading  "  are  generally  washed 
out  and  lost 

Pab.  4.  That  in  the  conduct  of  his  business  respondent,  for  more 
than  two  years  prior  to  the  filing  of  the  complaint  herein,  had  been 
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selling  and  shipping  by  weight  in  interstate  commerce  the  ^^  loaded  " 
sponges  purchased  by  him  as  aforesaid  to  purchasers  thereof,  in- 
cluding, among  others,  wholesale  dealers  handling  sponges ;  that  re- 
spondent in  selling  said  ^  loaded ''  sponges  to  said  wholesale  dealers 
did  not  disclose  or  make  known  to  said  wholesale  dealers  the  amoimt 
of  matter  artificially  added  to  said  sponges;  that  said  wholesale 
dealers  did  not  know  the  amount  of  matter  artificially  added  to  said 
sponges;  that  the  ^^ loading"  of  said  sponges  was  paid  for  by  said 
wholesale  dealers. 

Par.  5.  That  said  wholesale  dealers  who  purchased  said  ^  loaded  " 
sponges  from  respondent  in  turn  resold  said  ^^ loaded"  sponges  by 
weight  to  purchasers  thereof,  including,  among  others,  retail  dealers, 
such  as  dealers  in  the  drug,  hardware,  and  paint  and  oil  lines,  and 
large  consumers  of  sponges,  such  as  garages,  painters,  decorators, 
office  buildings,  and  manufacturing  concerns;  that  said  wholesale 
dealers  did  not  disclose  or  make  known  to  said  retail  dealers  or  to 
said  consumers  that  said  sponges  were  ^^oaded";  that  said  retail 
dealers  and  said  consumers  did  purchase  and  pay  for  by  weight  said 
^^ loaded"  sponges  as  and  for  sponges  whose  weight  had  not  been 
artificially  increased  by  ^^ loading"  as  aforesaid;  that  respondent 
sold  said  ^^  loaded  "  sponges  to  said  wholesale  dealers  with  the  knowl- 
edge and  expectation  that  said  ^^oaded"  sponges  would  be  resold 
by  said  wholesale  dealers  to  said  retail  dealers  and  said  consumers 
in  a  manner  calculated  to  deceive  and  mislead  and  actually  deceiving 
and  misleading  said  retail  dealers  and  said  consumers.;  that  the  cost 
of  the  substance  or  substances  added  to  said  sponges  by  the  process 
of  ^  loading,"  and  of  the  labor  by  which  said  substance  or  substances 
were  introduced  into  said  sponges,  was  ultimately  borne,  in  whole 
or  in  part,  by  said  retail  dealers  and  said  consumers,  without  their 
knowledge. 

Par.  6.  That  the  sale  of  ^^  loaded  "  sponges  by  respondent,  as  afore- 
said, is  a  fraudulent  and  deceptive  practice  and  residts  in  injury 
to  the  public;  that  it  enables  said  wholesale  dealers  who  purchase 
said  ^loaded"  sponges  to  resell  said  sponges  as  and  for  sponges 
whose  weight  has  not  been  artificially  increased  and  in  the  natural 
course  of  business  causes  such  result;  that  the  practice  of  "load- 
ing," as  aforesaid,  is  calculated  to  and  does  enable  respondent  and 
said  wholesale  dealers  who  resell  said  "  loaded  "  sponges  to  secure 
business  on  a  false  and  fictitious  basis  to  the  injury  of-  competitors 
of  said  respondent  and  to  the  injury  of  competitors  o'f  said  wholesale 
dealers  who  do  not  sell  ^^  loaded  "  sponges  and  to  the  injury  of  the 
public 
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Pab.  7.  That  the  sale  of  "loaded"  sponges  by  respondent,  as 
aforesaid,  has  the  tendency  and  capacity  to,  and  does,  force  com- 
petitors of  respondent  also  to  sell  "  loaded  "  sponges,  to  the  injury 
of  competitors  who  do  not  sell  "  loaded  "  sponges  and  to  the  injury 
of  the  public. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
an  act  of  Congress,  approved  September  26,  1914,  entitled,  "An  act 
to  create  a  Federal  Trade  Conmiission,  to  define  its  powers  and 
duties,  and  for  other  purposes.'' 


ORDER  TO  CEASE  AND  DESIST.  ' 


This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission  and  answer  of  the 
respondent,  the  testimony  and  evidence,  and  the  argument  of  counsel, 
and  the  Commission  having  made  its  findings  as  to  the  facts  with  its 
conclusions  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress,  approved  September  26,  1914,  entitled  "An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

•  It  is  now  ordered^  That  the  respondent,  Andrew  Blum,  a  sole 
trader,  doing  business  under  the  name  and  style  of  K.  Blum,  and  his 
agents,  servants  and  employees,  and  each  and  every  one  of  them,  do 
cease  and  desist  from  directly  or  indirectly : 

1.  Increasing  the  weight  of  sponges  intended  for  sale  and  sub- 
sequent shipment  in  interstate  commerce,  by  soaking  them  in  a  solu- 
tion of  salt,  Epsom  salts,  glycerine,  glucose,  or  sugar  or  any  other 
substance  producing  the  like  effect. 

2.  Selling  for  shipment  in  interstate  commerce,  or  shipping  in 
interstate  commerce,  any  sponges  the  weight  of  which  has  been  in- 
creased by  soaking  them  in  a  solution,  of  salt,  Epsom  salts,  glycerine, 
glucose,  or  sugar,  or  any  other  substance  producing  the  like  effect. 

It  is  further  ordered^  That  the  respondent,  Andrew  Blum,  a  sole 
trader  doing  business  under  the  name  and  style  of  K.  Blum,  shall 
within  60  days  after  the  service  upon  him  of  a  copy  of  this  order, 
file  with  the  Federal  Trade  Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in  which  he  has  complied  with 
the  order  to  cease  And  desist,  hereinbefore  set  forth. 

Commissioners  Murdock  and  Nugent  took  no  part  in  the  final 
consideration  or  decision  of  this  case. 
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FEDERAL  TRADE  COMMISSION 

V. 

UNITED  RENDERING  COMPANY  ET  AL. 

COMPLAINT  IN  THE  MATTER  OF  THE  AIXEOED  VIOLATION  OF  SECTION  5  OF 
AN  AOT  OF  CONGBEBS  APPBOVED  SEPTEMBER  26,  1914. 

Docket  158.— Febniary  6,  1921. 

Stllabub. 

Where  concerns  engaged  in  the  rendering  busineas  In  or  near  Philadelphia, 
acting  through  a  corporation  organized  by  them  for  that  purpose,  paid  pro- 
hibitive and  unwarranted  prices  for  raw  materials  in  Trenton  and  Asbury 
Park,  N.  J.,  in  order  to  punish  a  Trenton  competitor  which  had  begun  pur- 
chasing raw  materials  in  the  Philadelphia  market,  with  resulting  loss  of 
money  to  said  comi>etitor  and  to  the  successor  to  which  it  was  forced  by 
said  loss  to  sell ;  and 

Where  a  corporation,  through  its  employees,  interfered  with  the  business  of  a 
competitor  by  causing  its  automobiles  to  follow  said  competitor's  trucks 
for  the  purpose  of  spying  upon  its  business  and  customers  in  order  to,  and 
with  the  effect  of,  hindering,  delaying,  and  embarrassing  said  competitor 
in  the  conduct  of  its  business : 

Beld,  That  such  practices,  under  the  circumstances  set  forth,  constituted  un- 
fair methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  United  Rendering  Co., 
M.  L.  Shoemaker  &  Co.  (Inc.),  the  Berg  Co.,  the  D.  B.  Martin  Co., 
Consolidated  Dressed  Beef  Co.,  Baugh  &  Sons  Co.,  Winfield  S.  Allen, 
Nathan  Berg,  F.  W.  English,  and  Christopher  Offenhauser,  herein- 
after referred  to  as  the  rtepondents,  have  been  and  are  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  power  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent  the  United  Rendering  Co.  is  a 
corporation  organized,  existing,  and  doing  business  under  and  by 

virtue  of  the  laws  of  the  State  of  New  Jersey,  with  its  principal  office 
and  factory  located  at  the  city  of  Tren1x)n,  in  said  State ;  that  M.  L. 
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Shoemaker  &  Co.  (Inc.)  is  a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of  the  Liws  of  the  State  of  Penn- 
sylvania, with  its  principal  office  and  factory  located  at  the  city  of 
Philadelphia,  in  said  State,  and  the  respondent  Winfield  S.  Allen  is 
the  vice  president  and  general  manager  of  said  company ;  that  the 
Berg  Co.  is  a  corporation  organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania,  with 
its  principal  office  and  factory  located  at  the  city  of  Philadelphia, 
and  the  respondent  Nathan  Berg  is  an  officer  and  stockholder  of  said 
company ;  that  the  respondent  the  D.  B.  Martin  Co.  is  a  corporation 
organized,  existing,  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware,  with  its  principal  office  and  factory 
at  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  and  the 
respondent  F.  W.  English  is  secretary  of  the  said  company ;  that  the 
respondent  Consolidated  Dressed  Beef  Co.  is  a  corporation  organ- 
ized, existing,  and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  Pennsylvania,  with  its  principal  office  and  factory 
at  the  city  of  Philadelphia,  and  the  respondent  Christopher  Offen- 
hauser  is  a  director  and  stockholder  in  said  corporation;  that  the 
respondent  Baugh  &  Sons  Co.  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue  of  the  laws  of  the  State  of 
Pennsylvania,  with  its  principal  office  and  factory  at  the  city  of 
Philadelphia;  that  the  respondent  the  D.  B.  Martin  Co.  is  a  stock- 
holder in  the  respondent  the  United  Bendering  Co.,  and  the  respond- 
ents Winfield  S.  Allen,  Nathan  Berg,  F.  W.  English,  and  Christopher 
Offenhauser  are  each  and  all  of  them  stockholders  and  officers  of  the 
respondent  the  United  Rendering  Co.;  that  the  respondent  corpora- 
tions are  now  and  for  more  than  one  year  last  have  been  engaged 
in  the  business  of  refining  animal  fats  and  selling  their  products 
throughout  the  States  of  the  United  States  and  the  Territories 
thereof  in  direct  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged. 

Par.  2.  That  in  the  conduct  of  their  business  the  respondent 
corporations  purchase  large  amounts  of  raw  materials  in  different 
States  of  the  United  States  and  cause  the  same  to  be  transported 
through  other  States  to  their  refineries,  where  they  are  made  or  manu- 
factured into  the  finished  product  and  then  sold  and  shipped  to  pur- 
chasers in  various  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia ;  that  after  such  products  are  so  manufactured 
they  are  continuously  moved  to,  from,  and  among  other  States  of  the 
United  States,  and  there  is  continuously,  and  has  been  at  all  times 
hereinafter  mentioned,  a  constant  current  of  trade  in  commerce  in  said 
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products  between  and  among  the  various  States  of  the  United  States, 
and  especially  to  and  through  the  cities  of  Philadelphia,  State  of 
Pennsylvania,  and  Trenton,  State  of  New  Jersey,  and  therefrom  to 
and  through  other  States  and  Territories  of  the  United  States. 

Pab.  3.  That  the  respondents,  while  conducting  their  business  gen- 
erally at  a  profit,  are  now,  and  for  more  than  one  year  last  past  have 
been,  wrongfully  and  unlawfully  engaged  in  a  combination  of  con- 
spiracy among  themselves  entered  into,  carried  out,  and  continued 
with  the  intent,  purpose,  and  effect  of  discouraging,  stifling,  and  sup- 
pressing competition  in  the  business  of  refining  animal  fats  and  the 
sale  of  their  other  products  in  interstate  conunerce  by  purchasing  and 
offering  to  purchase  raw  materials  necessary  in  the  manufacture  of 
their  products  in  certain  local  areas,  to  wit,  in  and  about  the  city  of 
Philadelphia,  State  of  Pennsylvania,  and  the  city  of  Trenton,  State 
of  New  Jersey,  at  and  for  prices  unwarranted  by  trade  conditions, 
and  so  high  as  to  be  prohibitive  to  small  competitors  in  such  areas; 
that  such  prices  were  calculated  and  designed  to  and  did  punish  cer- 
tain competitors  in  such  areas  who  refused  to  become  a  party  to  a 
working  arrangement  offered  by  respondents  to  such  competitors 
whereby  competition  in  bidding  for  such  raw  materials  was  to  be 
eliminated  in  and  about  the  said  city  of  Philadelphia. 

Par.  4.  That  the  respondent  M.  L.  Shoemaker  &  Co.  (Inc.), 
through  and  by  their  agents,  servants,  and  employees,  for  more  than 
one  year  last  past  have  interfered  with  the  business  of  certain  of  their 
competitors  by  causing  certain  of  said  respondent's  automobiles  to 
follow  the  trucks  of  certain  of  its  competitors  for  the  purpose  of  spy- 
ing upon  the  business  and  customers  of  said  competitors ;  that  such 
spying  upon  the  business  and  customers  of  said  competitors  was 
calculated  and  designed  to  and  did,  hipder,  delay,  and  embarrass 
said  competitors  in  the  conduct  of  their  business. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER, 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Commission  issued  and  served  its 
complaint  upon  the  respondents.  United  Rendering  Co.,  M.  L.  Shoe- 
maker &  Co.  (Inc.),  the  Berg  Co.,  the  D.  B.  Martin  Co.,  Consoli- 
dated Dressed  Beef  Co.,  Baugh  &  Sons  Co.,  Winfield  S.  Allen,  Nathan 
Berg,  F.  W.  English,  and  Christopher  Offenhauser,  charging  them, 
and  each  of  them,  with  the  use  of  unfair  methods  of  competition  in 
commerce  in  violation  of  the  provisions  of  said  act.  The  respond- 
ents having  entered  their  appearance  by  their  respective  attorneys 
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and  having  filed  their  answers  herein  (except  that  the  United  Ren- 
dering Co.,  respondent,  did  not  file  an  answer,  but  entered  its  ap- 
pearance), hearings  were  had  and  evidence  was  thereupon  intro- 
duced in  support  of  the  allegations  of  said  complaint  before  Everett 
M.  Hawley,  an  examiner  of  the  Federal  Trade  Commission  thereto- 
fore duly  appointed,  all  of  the  respondents  having  waived  the  intro- 
duction of  evidence  in  denial  of  the  charges  in  said  complaint. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  heard  argument  of  counsel,  and  having  duly 
considered  the  record  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusions. 

■ 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent  M.  L.  Shoemaker  &  Co.  (Inc.) 
is  a  corporation  organized  under  the  laws  of  the  State  of  Pennsyl- 
vania, with  its  principal  office  and  factory  located  in  the  city  of 
Philadelphia,  and  the  respondent  Winfield  S.  Allen  is  the  vice  presi- 
dent and  general  manager  of  said  company.  That  the  respondent 
the  Berg  Co.  is  a  Pennsylvania  corporation,  with  its  principal  office 
and  factory  located  in  the  city  of  Philadelphia,  and  the  respondent 
Nathan  Berg  is  an  officer  and  stockholder  in  said  company.  That 
the  respondent  the  D.  B.  Martin  Co.  is  a  Delaware  corporation,  with 
its  principal  office  and  factory  located  in  the  city  of  Philadelphia, 
and  the  respondent  F.  W.  English  is  the  secretary  of  said  company. 
That  the  respondent  Consolidated  Dressed  Beef  Co.  is  a  Pennsylvapia 
corporation,  with  its  principal  office  and  factory  located  in  the  city 
of  Philadelphia,  owning  three- fourths  of  the  capital  stock  of  a  cor- 
poration known  as  the  Philadelphia  Animal  Products  Co.,  which  last- 
named  company  conducts  a  rendering  business  in  the  city  of  Phila- 
delphia and  purchases  raw  materials  for  such  business  in  the  name  of 
the  respondent  Consolidated  Dressed  Beef  Co.,  and  that  the  respond- 
ent Christopher  Offenhauser  is  an  officer  of  the  Consolidated  Dressed 
Beef  Co.  and  is  manager  of  the  said  the  Philadelphia  Animal  Prod- 
ucts Co.  and  owns  one-fourth  of  the  capital  stock  of  the  said  the 
Philadelphia  Animal  Products  Co.  That  the  respondent  Baugh  & 
Sons  Co.  is  a  Pennsylvania  corporation,  with  its  principal  office  and 
factory  located  in  the  city  of  Philadelphia.  That  all  of  the  afore- 
mentioned respondent  corporations  are  now  and  have  been  for  more 
than  one  year  last  past  engaged  in  the  business  of  refining  animal  fats 
and  selling,  their  products  throughout  the  States  of  the  United 
States  in  competition  with  other  persons,  firms,  copartnerships,  and 
corporations  similarly  engaged,  and  that  in  the  conduct  of  their 
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business  the  aforementioned  corporations  purchase  large  amounts  of 
raw  materials  in  different  States  of  the  United  States  and  cause  the 
same  to  be  transported  to  their  refineries  where  they  are  made  or 
manufactured  into  the  finished  product  and  then  sold  and  shipped 
to  purchasers  in  various  States  of  the  United  States,  and  that  after 
such  products  are  so  manufactured  they  are  continuously  moved  to 
and  from  and  among  other  States  of  the  United  States  and  there  is 
continuously  and  has  been  at  all  times  mentioned  in  the  complaint 
(excepting  as  to  M.  L.  Shoemaker  &  Co.  (Inc.),  which  was  not  incor- 
porated until  March  27,  1917,  from  which  time  it  has  purchased  raw 
materials  in  different  States  of  the  United  States  and  caused  the 
same  to  be  transported  to  its  refinery  where  they  are  made  or  manu- 
factured into  the  finished  product  and  then  sold  and  shipped  to  pur- 
chasers in  various  States  of  the  United  States)  a  constant  current  of 
trade  in  commerce  in  said  products  between  and  among  the  various 
States  of  the  United  States  and  especially  to  and  through  the  city 
of  Philadelphia,  State  of  Pennsylvania,  and  the  city  of  Trenton, 
State  of  New  Jersey,  and  therefrom  to  and  through  other  States  and 
Territories  of  the  United  States. 

Par.  2.  That  for  a  number  of  years  prior  to  September,  1915,  all 
of  the  individuals,  respondents,  named  in  the  foregoing  paragraph, 
together  with  representatives  of  respondent  Baugh  &  Sons  Co.,  had 
been  holding  and  attending  meetings  in  the  city  of  Philadelphia  for 
the  purpose  of  fixing  and  maintaining  prices  to  be  paid  butchers  in 
the  city  of  Philadelphia  and  the  surrounding  territory  for  their 
fats,  bones,  suet,  and  similar  materials,  and  for  the  purpose  also  of 
agreeing  upon  divisions  of  territory  in  which  there  would  be  no 
competition  in  the  purchase  of  raw  materials.  That  for  the  purpose 
of  carrying  out  agreements  made  at  these  meetings  the  corporation 
respondents  mentioned  in  the  foregoing  paragraph  (excepting  M.  L. 
Shoemaker  &  Co.  (Inc.),  which  did  not  become  a  corporation  until 
Mar.  27,  1917),  and  M.  L.  Shoemaker  A  Co.  (Ltd.),  of  which  the 
respondent,  Winfield  S.  Allen,  was  an  officer  and  which  was  dis- 
solved December  15,  1916,  refused  to  take  customers  from  each  other 
and  paid  practically  the  same  prices  for  the  various  materials  pur- 
chased, and  that  they  purchased  only  in  certain  agreed  territories, 
the  effect  of  all  of  which  was  to  keep  down  the  price  of  raw 
materials. 

Par.  3.  That  the  Brown  Co.  was  a  corporation  organized  under 
the  laws  of  New  Jersey  in  1912,  with  its  principal  factory  and  place 
of  business  located  at  Trenton,  N.  J.  It  commenced  business  in 
1912  with  a  paid-in  capital  stock  of  $25,000,  and  its  president  was 
David  G.  Weil,  of  the  firm  of  Stemf  eld  A  Weil,  hide  dealers  in  Phila- 
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delphia,  Pa.,  carrying  on  ita  business  of  rendering  fats,  bones,  suet, 
and  kindred  materials  at  its  factory  in  Trenton,  N.  J.,  securing 
its  raw  materials  from  which  it  rendered  its  finished  products  from 
butcher  shops  located  in  the  city  of  Trenton,  aforesaid,  and  in  the 
surrounding  territory  in  New  Jersey.  After  its  raw  materials  were 
manufactured  into  the  finished  products,  such  products  were  sold 
and  shipped  to  purchasers  in  various  States  of  the. United  States 
and  were  sold  in  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged.  In  September,  1915,  it 
was  decided  by  the  officers  of  the  Brown  Co.  to  increase  the  volume 
of  its  raw  materials  by  sending  a  wagon  into  Philadelphia,  Pa.,  for 
the  purpose  of  purchasing  from  butcher  shops  in  that  city  fats,  bones, 
and  suet  and  kindred  materials,  which  were  to  be  transported  from 
Philadelphia,  Pa.,  to  the  factory  of  the  Brown  Co.  at  Trenton,  N.  J., 
to  be  rendered  into  finished  products.  This  was  done,  and  during 
the  month  of  September,  1915,  the  Brown  Co.  acquired  70  customers 
in  Philadelphia,  Pa.,  from  whom  it  purchased  raw  materials  which 
it  transported  from  Philadelphia,  Pa.,  to  its  factory  in  Trenton, 
N.  J.,  where  those  materials  were  rendered  into  the  finished  products. 

Pab.  4.  That  when  the  Brown  Co.  first  sent  its  wagon  into  Phila- 
delphia the  individuals,  respondents,  held  a  meeting  and  decided  to 
unite  their  efforts  and  the  efforts  of  the  rendering  companies  they 
were  respectively  identified  with  against  the  Brown  Co.  to  compel 
it  to  cease  buying  raw  materials  in  the  city  of  Philadelphia.  This 
meeting  was  attended  by  a  representative  of  Baugh  &  Sons  Co. 
Efforts  were  made  to  induce  the  Brown  Co.  to  withdraw  from  the 
Philadelphia  field.  F.  W.  English,  in  behalf  of  the  persons  who 
attended  the  above-mentioned  meeting,  and  in  behalf  of  the  firms 
represented  at  that  meeting,  asked  David  G.  Weil,  president  of  the 
Brown  Co.,  to  withdraw  the  wagon  of  the  Brown  Co.  from  Phila- 
delphia and  cease  collecting  raw  materials  in  the  city  of  Philadelphia. 
When  Weil  would  not  accede  to  that  request,  English  said  that  the 
Brown  Co.  would  be  compelled  to  cease  buying  raw  materials  in 
Philadelphia  because  the  corporations  for  which  he  was  spokesman 
would  compete  with  the  Brown  Co.  by  way  of  purchasing  raw  mate- 
rials in  Trenton,  N.  J.,  whereby  the  Brown  Co.  would  be  compelled 
to  withdraw  from  Philadelphia. 

Par.  5.  That  the  respondent,  the  United  Bendering  Co.,  was  then 
organized,  its  charter  being  dated  October  8,  1915.  The  amount  of 
paid-in  capital  stock  was  $10,000,  which  was  paid  as  follows :  M.  L. 
Shoemaker  &  Co.  (Ltd.)  paid  $2,500,  for  which  two  stock  certificates, 
one  for  20  and  the  other  for  5  shares  of  the  par  value  of  $100  each, 
were  issued  to  Winfield  S.  Allen,  respondent ;  the  D.  B.  Martin  Co., 
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respondent,  paid  $2,500,  for  which  two  stock  certificates,  one  for  20 
and  the  other  for  5  shares  of  the  par  value  of  $100  each,  were  ii^ued 
to  F.  W.  English,  respondent ;  the  Berg  Co.,  respondent,  paid  $2,500, 
for  which  two  stock  certificates,  one  for  20  and  the  other  for  5  shares 
of  the  par  value  of  $100  each,  were  issued  to  Nathan  Berg,  re- 
spondent; the  Consolidated  Dressed  Beef  Co.,  respondent,  paid 
$2,500,  for  which  two  stock  certificates,  one  for  20  and  the  other  for 
5  shares  of  the  par  value  of  $100  each,  were  issued  to  Christopher 
Offenhauser,  respondent.  While  Baugh  &  Sons  Co.  did  not  con- 
tribute to  the  paid-in  capital  stock  of  the  United  Rendering  Co.,  it 
agreed  that  it  would  pay  one-fifth  of  the  loss  of  the  United  Rendering 
Co.  up  to  an  amount  equal  to  one-fifth  of  the  paid-in  capital  stock 
of  $10,000  of  the  United  Rendering  Co.,  respondent.  That  the  said 
persons,  respondents,  in  whose  names  certificates  for  shares  of  stock 
in  the  United  Rendering  Co.,  respondent,  were  issued  were  the  offi- 
cers of  the  United  Rendering  Co.,  respondent,  and  continued  to  be 
officers  of  that  company  until  June  4, 1918. 

Par.  6.  That  Winfield  S.  Allen,  respondent,  president  of  the 
United  Rendering  Co.,  respondent,  called  on  Randolph  H.  Miller,  a 
stockholder  and  director  of  the  Brown  Co.,  who  lived  at  Asbury  Park, 
N.  J.,  and  tried  to  induce  the  said  Miller  to  use  his  influence  to  have 
the  Brown  Co.  withdraw  from  Philadelphia.  Allen  told  Miller  that 
he,  Allen,  was  not  making  any  threats,  but  that  the  Brown  Co. 
would  not  make  any  money  in  Philadelphia.  On  this  occasion  Allen 
requested  the  assistance  of  Miller  to  obtain  for  him,  Allen,  the  con- 
trol of  the  Brown  Co.'s  capital  stock,  which  request  was  refused. 
This  visit  of  Allen's  to  Miller  took  place  at  about  the  time  of  the 
organization  of  the  United  Rendering  Co. 

Par.  7.  That  on  November  1,  1915,  the  United  Rendering  Co. 
began  purchasing  raw  materials  in  the  city  of  Trenton,  N.  J.,  under 
the  supervision  of  one  Milton  Wylie  Brown,  a  former  employee  of 
the  Brown  Co.,  and  who  by  reason  of  having  been  a  former  em- 
ployee of  that  company,  was  acquainted  with  the  Brown  Co.'s  cus- 
tomers. In  purchasing  these  raw  materials  the  United  Rendering 
Co.,  through  Milton  Wylie  Brown,  paid  prices  which  were  higher 
than  the  Brown  Co.  was  paying,  unwarranted  by  trade  conditions, 
and  prohibitive  to  competitors.  By  paying  such  prohibitive  and  un- 
warranted prices  during  the  month  of  November,  1916,  the  United 
Rendering  Co.  secured  32  customers  who  had  immediately  pre- 
viously sold  their  raw  materials  to  the  Brown  Co.  From  December 
1,  1915,  to  April  1, 1916,  11  other  customers  of  the  Brown  Co.  were 
taken  by  the  United  Rendering  Co.    As  a  direct  result  of  the  loss 
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of  customers  (by  reason  of  which  the  amount  of  tonnage  of  the 
Brown  Co.  was  decreased),  and  because  of  the  high  prices  which  it 
was  compelled  to  pay  to  the  customers  it  kept,  the  Brown  Co.  sus- 
tained a  financial  loss,  which  loss  finally  forced  it  to  sell  out  to  one 
Edward  T.  Murphy  in  December,  1916.  The  raw  materials  collected 
by  the  United  Rendering  Co.  were  not  rendered  at  Trenton,  but 
were  shipped  to  Philadelphia  by  boat,  railroad,  or  truck,  and  there 
refined  into  the  finished  products  by  the  Consolidated  Dressed  Beef 
Co.,  the  Berg  Co.,  the  D.  B,  Martin  Co.,  and  M.  L.  Shoemaker  & 
Co.  (Ltd.).  For  a  short  time  after  the  United  Eendering  Co.  com- 
menced business,  the  corporations  last  above  mentioned  in  turn  ren- 
dered the  raw  materials  collected  by  the  United  Rendering  Co.,  but 
later  the  said  raw  materials  were  sold  to  the  highest  bidder  among 
the  Berg  Co.,  Consolidated  Dressed  Beef  Co.,  the  D.  B.  Martin  Co., 
and  M.  L.  Shoemaker  &  Co.  (Ltd.).  The  bids  were  made  at  meet- 
ings of  the  board  of  directors  of  the  United  Rendering  Co.  held  in 
the  Bellevue-Stratford  Hotel,  Philadelphia,  and  attended  by  a  rep- 
resentative of  Baugh  &  Sons  Co.  The  prices  bid  and  paid  by  the 
respondents  for  the  materials  collected  by  the  United  Rendering 
Co.  were,  from  November,  1916,  to  November,  1916,  in  excess  of  the 
prices  the  respondents  were  paying  for  similar  materials  in  the  city 
of  Philadelphia.  , 

Pab.  8.  That  the  purpose  of  the  respondents  in  organizing  the 
United  Rendering  Co.  an*  in  paying  through  it  prohibitive  prices 
for  raw  materials  in  Trenton,  N.  J.,  was  to  punish  the  Brown  Co. 
for  continuing  the  purchase  of  raw  materials  in  Philadelphia. 

Par.  9.  That  in  April,  1916,  the  United  Rendering  Co.  purchased 
the  fat  route  of  one  Levy,  who  had  been  purchasing  raw  materials 
in  the  city  of  Asbury  Park,  N.  J.,  in  competition  with  the  Flavell 
Co.,  of  which  Randolph  H.  Miller,  a  stockholder  and  director  of 
the  Brown  Co.,  was  a  stockholder  and  officer.  The  United  Render- 
ing Co.  thereupon  purchased  raw  materials  in  Asbury  Park  at  prices 
unwarranted  by  trade  conditions,  and  as  a  result  the  Flavell  Co. 
lost  to  the  United  Rendering  Co.  a  number  of  customers,  and  as  a 
further  result  the  Flavell  Co.  did  not  mak^  any  profit  from  the 
business  it  conducted.  That  the  purpose  of  the  United  Rendering 
Co.  in  going  to  Asbury  Park  was  to  compel  the  Brown  Co.  to  cease 
buying  raw  materials  in  Philadelphia.  That  in  September,  1916, 
after  Randolph  H.  Miller  had  sold  his  interest  in  the  Brown  Co., 
the  Flavell  Co.,  of  which  he  was  then  President,  paid  the  United 
Rendering  Co.  $5,000,  for  which  the  United  Rendering  Co.  agreed 
to  cease  buying  raw  materials  in  the  territory  covered  by  the  Flavell 
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Co.    That  the  only  physical  assets  received  by  the  Flavell  Co.  in  the 
above-mentioned  transaction  were  a  horse  and  wagon. 

Par,  10.  That  the  Brown  Co.  was  dissolved  and  its  business  con- 
tinued by  a  new  corporation  organized  December  1, 1916,  and  known 
as  the  Brown  Co.  (Inc.).  The  chief  stockholder  of  the  Brown  Co. 
(Inc.),  was  Edward  T.  Murphy.  That  in  December,  1916,  the  re- 
spondents (excepting  M.  L.  Shoemaker  &  Co.  (Inc.),  which  was 
not  organized  until  March  27,  1917),  through  Nathan  Berg,  at- 
tempted to  induce  Murphy  to  withdraw  the  Brown  Co.  (Inc.)  from 
the  Philadelphia  territory  and  offered  the  Brown  Co.  (Inc.)  in  return 
$35,000  cash^  and  in  addition,  all  the  trade  which  the  United  Bender- 
ing  Co.  had  acquired  in  Trenton,  N.  J.,  and  vicinity.  That  when 
Murphy  refused  this  offer,  the  respondents  then  raised  the  prices 
they  were  paying  butchers  in  the  city  of  Philadelphia  for  raw  ma- 
terials by  reason  of  which  the  Brown  Co.  (Inc.),  suffered  a  loss  of 
$30,000  in  the  period  from  December  1, 1916,  to  April  1,  1917,  when 
Murphy  sold  his  holdings  in  the  Brown  Co.  (Inc.)  to  the  American 
Agricultural  Chemical  Co. 

Pab.  11.  That  when  the  United  Bendering  Co.  was  organized  on 
October  8,  1915,  the  president  thereof,  Winfield  S.  Allen,  was  also 
the  vice  president  and  general  manager  of  M.  L.  Shoemaker  &  Co. 
(Ltd.),  a  limited  partnership  engaged  in  the  rendering  business, 
with  its  factory  and  principal  place  of  business  located  in  Phila- 
delphia. That  the  said  Allen  continued  tas  president  of  the  United 
Bendering  Co.  until  June  4,  1918.  That  he  remained  vice  president 
and  general  manager  of  M.  L.  Shoemaker  &  Co.  (Ltd.),  until  its  dis- 
solution in  December,  1916.  Upon  the  dissolution  of  M.  L.  Shoe- 
maker &  Co.  (Ltd.)  the  assets  of  the  firm  became  the  assets  of 
a  new  corportation  known  as  M.  L.  Shoemaker  &  Co.  (Inc.),  which 
was  organized  March  27, 1917,  uRder  the  laws  of  the  State  of  Penn- 
sylvania, and  which  commenced  business  on  April  1,  1917.  That 
the  said  Allen,  on  March  27, 1917,  became  a  stockholder  and  officer  of 
M.  L.  Shoemaker  &  Co.  (Inc.),  and  at  the  time  testimony  in  this 
proceeding  was  concluded,  was  an  officer  and  stockholder  of  M.  L. 
Shoemaker  &  Co.  (Inc.).  That  after  April  1, 1917,  M.  L.  Shoemaker 
&  Co.  (Inc.)  was  represented  by  the  said  Allen  at  meetings  of  the 
United  Bendering  Co.,  and  purchased  raw  materials  from  the  United 
Bendering  Co. 

Pab.  12.  That  the  president  of  M.  L.  Shoemaker  &  Co.  (Ltd.) 
knew  of  the  connection  between  that  company  and  the  United 
Bendering  Co.  After  the  dissolution  of  M.  L.  Shoemaker  &  Co. 
(Ltd.) ,  and  before  the  organization  of  M.  L.  Shoemaker  &  Co.  (Inc.) , 
the  trustees  for  the  winding  up  of  the  business  of  M.  L.  Shoemaker 
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&  Co.  (Ltd.)  sold  to  Winfield  S*  Allen  the  shares  of  stock  held  by 

Winfield  S.  Allen  for  M.  L.  Shoemaker  &  Co.  (Ltd.)  in  the  United 
Bendering  Co.    That  these  shares  of  stock  were  sold  at  private  sale 

to  Winfield  'S.  Allen,  who  was  one  of  the  trustees  in  the  winding  up 

of  the  business  of  M.  L.  Shoemaker  &  Co.  (Ltd.).    Another  of  the 

trustees  was  William  B.  Adamson,  who  had  been  president  of  M.  L. 

Shoemaker  &  Co.  (Ltd.),  and  who  became  on  March  27,  1917,  the 

president  of  M.  L.  Shoemaker  &  Co.  (Inc.).    That  the  stock  so  sold 

by  the  trustees  to  said  Allen  at  private  sale  was  the  only  part  of  the 

assets  of  M.  L.  Shoemaker  &  Co.  (Ltd.)  disposed  of  by  tiie  trustees 

at  private  sale. 

Par.  18.  That  while  the  respondents,  from  November  1,  1915,  to 
September  1, 1916  (excepting  M.  L.  Shoemaker  &  Co.  (Inc.),  which 
had  not  then  been  organized),  were  paying  prohibitive  prices  in 
Trenton  and  prices  unwarranted  by  trade  conditions  and  prohibitive 
to  competitors,  the  respondents.  Consolidated  Dressed  Beef  Co.,  the 
D.  B.  Martin  Co.,  the  Berg  Co.,  and  Baugh  &  Sons  Co.,  were  doing 
business  generally  at  a  profit. 

Par.  14.  That  the  United  Bendering  Co.,  from  November  1,  1915, 
to  January  1, 1917,  sustained  a  substantial  loss  in  the  purchase  of  raw 
materials. 

Par.  15.  That  on  or  about  June  4,  1918,  Winfield  S.  Allen,  re- 
spondent; Christopher  Offenhauser,  respondent;  and  Nathan  Beig, 
respondent,  resigned  their  respective  offices  in  the  United  Bendering 
Co. 

Par.  16.  That  during  the  month  of  June,  1917,  servants  and  em- 
ployees of  respondent,  M.  L.  Shoemaker  &  Co.  (Inc.),  interfered 
witii  the  business  of  a  competitor,  the  Brown  Co.  (Inc.),  by  causing 
certain  of  said  respondent's  automobiles  to  follow  the  trucks  of  the 
Brown  Co.  (Inc.)  for  the  purpose  of  spying  upon  the  business  and 
customers  of  the  said  the  Brown  Co.  (Inc.) ;  that  such  spying  upon 
the  business  and  customers  of  said  the  Brown  Co  (Inc.)  was  calcu- 
lated, designed  to,  and  did  hinder,  delay,  and  embarrass  the  said 
Brown  Co.  (Inc.),  a  competitor  of  M.  L.  Shoemaker  &  Co.  (Inc.),  in 
the  conduct  of  its  business. 

CONCLUSIONS. 

The  practices  of  the  said  respondents,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
section  6  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled "An  act  to  create  a  Federal  Trade  Commission,  to  define  ita 
powers  and  duties,  and  for  other  purposes." 
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ORDER    TO    CEASE    AND    DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answers  of  the 
respective  respondents  (excepting  that  the  United  Rendering  Co., 
respondent,  which  did  not  file  answer,  entered  its  appearance),  the 
testimony  and  evidence,  and  the  argument  of  counsel,  and  the  Com- 
mission having  made  its  findings  as  to  the  facts  with  its  conclusions 
that  the  respondents  have  violated  the  provisions  of  the  act  of  Con- 
gress approved  September  26,  1914,  entitled  ^^An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes," 

It  is  now  orderedj  That  the  respondents,  the  United  Rendering  Co., 
the  Berg  Co.,  the  D.  B.  Martin  Co.,  Consolidated  Dressed  Beef  Co., 
Baugh  &  Sons  Co.,  Winfield  S.  Allen,  Nathan  Berg,  F.  W.  English, 
and  Christopher  Offenhauser,  do  cease  and  desist  from  engaging  in  a 
combination  or  conspiracy  among  themselves  or  with  others,  with  the 
intent  and  purpose  of  discouraging,  stifling,  and  suppressing  com- 
petition in  the  business  of  refining  animal  fats  and  the  sale  of  their 
other  products  in  interstate  commerce,  by  purchasing  and  offering  to 
purchase  raw  materials  necessary  in  the  manufacture  of  their  prod- 
mcts,  in  certain  local  areas,  to  wit,  in  and  about  the  city  of  Trenton, 
N.  J.,  or  elsewhere,  at  and  for  prices  unwarranted  by  trade  conditions 
and  so  high  as  to  be  prohibitive  to  competitors  in  such  areas. 

And  it  is  further  ordered^  That  the  respondent,  M.  L.  Shoemaker 
&  Co.  (Inc.),  do  cease  and  desist,  through  and  by  their  agents,  serv- 
ants, and  employees,  from  interfering  with  the  business  of  any  of 
their  competitors  in  the  purchase  of  raw  materials  used  in  the  refin- 
ing of  animal  fats  by  causing  said  respondent's  automobiles  to  follow 
the  trucks  of  such  competitors  for  the  purpose  of  spying  upon  the 
business  and  customers  of  such  competitors,  when  calculated  and 
designed  to  hinder,  delay,  and  embarrass  said  competitors  in  the 
conduct  of  their  business. 

And  it  is  further  ordered^  That  the  respondents  make  and  file  with 
the  Commission,  within  30  days  from  the  date  of  service  hereof,  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  this  order  has  been  conformed  to. 
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FEDERAL  TRADE  COAfMISSION 

V. 

RAYMOND  BROTHERS-CLARK  COMPANY. 

OOMPLAINT  IN  THE  MATTER  OF  THE  AliLEGED  VIOLATION  OF  SECTION  B  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEFTEKBER  26,  1914. 

Docket  460— February  23,  1921. 

Syixabus. 

Where  a  corporation  dealing  in  i^rroceriea  at  wholesale, 

(a)  Failed  to  Inform  a  competing  concern,  which  was  engaged  also  in  retail- 
ing, of  the  arrival  of  a  much-needed  shipment  in  a  "  pool "  car  consigned 
to  it  by  a  manufacturer,  although  it  promptly  informed  other  concerns 
whose  shipments  arrived  in  said  car; 

<&)  Kept  the  shipment  belonging  to  such  competitor  in  its  possession  more 
than  a  month,  meanwhile  protesting  to  the  manufacturer  against  his  sell- 
ing directly  to  said  competitor  and  trying  to  secure  a'  Jobber's  commission 
on  the  transaction ;  and 

(c)  Threatened  to  return  to  the  manufacturer  all  goods  of  his  manufacture 
wlilch  it  had  in  stock  if  the  commission  claimed  were  not  allowed  or  if 
further  sales  were  made  directly  to  said  competitor,  and  to  cease  buying 
from  him  in  future,  and  did  so  cease ; 

With  the  effect  of  hindering  competition  between  the  competing  concern  and 
its  competitors,  and  with  the  intent  and  tendency  to  limit  the  manufacturer 
in  the  selection  of  his  customers,  in  restraint  of  his  trade,  and  to  restrict 
the  competing  concern  in  its  purchases  of  commodities  in  competition  with 
other  buyers : 

Held,  That  su<^  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Raymond  Bros.-Clark 
Co.,  hereinafter  referred  to  as  the  respondent,  has  been  and  is  vio- 
lating the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26,  1914,  entitled  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  issues  this  complaint,  stating  its 
charges  in  that  respect,  upon  information  and  belief,  as  follows : 

Paragraph  1.  That  the  Basket  Stores  Co.  is  a  corporation  or- 
ganized under  the  laws  of  Nebraska,  having  its  principal  place  of 
business  at  Omaha,  in  the  State  of  Nebraska,  and  also  having  branch 
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stores  and  places  of  business  at  other  places,  including  Lincoln,  in 
said  State  of  Nebraska;  that  the  said  company  is  engaged  in  the 
business  of  buying  and  selling  in  wholesale  quantities  groceries  and 
food  products  such  as  are  bought  and  sold  generally  by  persons, 
firms,  and  corporations  engaged  in  the  business  generally  known  as 
that  of  a  wholesale  grocer;  that  in  the  course  of  its  said  business 
the  Basket  Stores  Co.  purchases  the  products  dealt  in  by  it  in  the 
various  States  and  Territories  of  the  United  States  and  transports 
the  same  through  other  States  and  Territories  to  the  cities  of  Omaha 
and  Lincoln,  in  the  State  of  Nebraska,  where  such  commodities 
are  resold,  and  there  is  continually  and  has  been  at  all  times  here- 
after mentioned  a  constant  current  of  trade  and  commerce  in  the 
commodities  so  purchased  by  the  said  Basket  Stores  Co.  between 
and  among  the  various  States  and  Territories  of  the  United  States; 
that  the  said  Basket  Stores  Co.  is  in  active  competition  with  the 
respondent,  Raymond  Bros.-Clark  Co. 

Par.  2.  That  the  respondent,  Raymond  Bros.-Clark  Co.,  is  a 
corporation  organized  under  the  laws  of  the  State  of  Nebraska, 
having  its  principal  place  of  business  at  Lincoln  in  said  State,  and 
is  engaged  in  the  business  known  generally  as  that  of  wholesale 
grocer;  that  the  said  respondent  purchases  the  commodities  dealt 
in  by  it  in  the  various  States  and  Territories  of  the  United  States  and 
transports  the  same  through  other  States  and  Territories  to  said  city 
of  Lincoln,  in  said  State  of  Nebraska. 

Par.  3.  That  the  T.  A.  Snider  Preserve  Co,  is  a  corporation 
manufacturing  certain  food  products  which  are  sold  and  transported 
in  the  various  States  and  Territories  of  the  United  States. 

Par.  4.  That  in  or  about  the  month  of  September,  1918,  the  said 
T.  A.  Snider  Preserve  Co.  caused  to  be  shipped  and  transported  from 
Marion,  in  the  State  of  Indiana,  to  the  city  of  Lincoln,  in  the  State 
of  Nebraska,  certain  products  manufactured  by  it  which  had  been 
sold  to  and  were  intended  for  delivery  to  the  said  Basket  Stores  Co. 
at  said  city  of  Lincoln,  Nebr. ;  that  the  said  products  were  shipped 
and  transported  in  a  car  which  also  contained  certain  products  of  the 
said  T.  A.  Snider  Preserve  Co.  which  had  been  ordered  by  and  were 
intended  for  delivery  to  the  respondent  at  said  Lincoln,  Nebr. ;  that 
when  the  said  car  arrived  the  respondent  took  possession  of  said 
products  intended  for  delivery  to  said  Basket  Stores  Co.  and  de- 
clined to  allow  delivery  of  the  same  to  the  said  Basket  Stores  Co. 
unless  the  said  T.  A.  Snider  Preserve  Co.  paid  to  the  respondent  the 
sum  of  $100  as  and  for  a  jobber's  profit  upon  the  sale  of  said  goods; 
that  thereafter  the  said  respondent  at  divers  times  attempted  to 
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coerce  and  compel  the  said  T.  A.  Snider  Preserve  Co.  to  refuse  to 
lecognize  said  Basket  Stores  Co.  as  a  jobber  and  to  refuse  to  sell  to 
said  Basket  Stores  Co.  at  prices  regularly  charged  to  recognized 
jobbers,  and  at  divers  times  has  represented  to  said  T.  A«  Snider 
Preserve  Co.  that  the  said  Basket  Stores  Co.  was  not  a  legitimate 
jobber  and  had  never  been  such,  but  was  engaged  in  the  retail  grocery 
business ;  and  said  respondent  has  at  divers  times  since  the  month  of 
September,  1918,  threatened  to  withdraw  its  patronage  from  said 
T.  A.  Snider  Preserve  Co.  if  said  company  sold  to  or  recognized  said 
Basket  Stores  Co.  as  a  jobber  and  refused  to  pay  to  said  respondent 
said  sum  of  $100  aforesaid ;  that  the  purpose  and  effect  of  the  afore- 
said acts  and  practices  of  the  respondent  were  and  are  to  cut  off  the 
supplies  of  its  said  competitor,  said  Basket  Stores  Co.,  to  stifle,  sup- 
press, and  prevent  competition  between  respondent  and  said  Basket 
Stores  Co.,  and  to  interfere  with  the  right  of  said  Basket  Stores  Co» 
and  said  T.  A.  Snider  Preserve  Co.  to  deal  freely  with  each  other  in 
interstate  commerce  upon  terms  mutuaUy  agreed  upon  between  them* 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Conmiission  issued  and  served  a 
complaint  upon  the  respondent,  Raymond  Bros.-Clark  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  commerce  in  vio- 
lation of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys  and 
filed  its  answer  herein,  thereupon  witnesses  were  examined  and  evi- 
dence received  in  support  of  the  allegations  of  said  complaint  and 
on  behalf  of  the  respondent  before  an  examiner  of  the  Federal  Trade 
Conmiission,  theretofore  duly  appointed,  and  the  testimony  so  taken 
was  reduced  to  writing  and  filed  in  the  ofiice  of  the  Commission^ 
whereupon  the  proceeding  came  on  for  final  hearing  by  said  Com- 
mission, and  it  having  heard  argument  of  counsel,  and  having  duly 
considered  the  complaint,  the  answer  thereto,  and  the  evidence  ad- 
duced, and  being  fully  advised  in  the  premises,  and  being  of  the  opin- 
ion that  the  method  of  competition  in  question  is  prohibited  by  said 
act,  makes  this  its  report,  stating  its  findings  as  to  the  facts: 

FINDINGS  AS  TO  THE  FACTS. 

Paraqbaph  1.  iiespondent  is  a  corporation  organized  under  and 
existing  by  virtue  of  the  laws  of  the  State  of  Nebraska.  Its  principal 
place  of  business  is  at  Lincoln,  Nebr.  Respondent's  business  is  that 
of  a  wholesale  grocer,  buying  groceries,  provisions,  and  the  like  com- 
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modities  m  wholesale  quantities  from  the  manufacturers  thereof 
throughout  the  United  States,  which  commodities  are  transported 
from  points  outside  the  State  of  Nebraska  to  the  warehouse  of  the 
respondent  at  Lincoln,  Nebr.,  and  are  resold  and  transported  to  cus- 
tomers  in  and  beyond  the  State  of  Nebraska.  The  business  opera- 
tions of  the  respondent  include  sales  and  deliveries  in  Nebraska,  Colo- 
rado, Kansas,  Wyoming,  South  Dakota,  and  Montana,  and  its  annual 
volume  of  business  is  approximately  $2,500,000.  In  the  conduct  of 
its  business  the  respondent  is  in  competition,  among  others,  with  the 
Basket  Stores  Co. 

Par.  2.  The  Basket  Stores  Co.  is  a  corporation  organized  under  and 
existing  by  virtue  of  the  laws  of  the  State  of  Nebraska.  Its  prin- 
cipal place  of  business  is  at  Omaha,  Nebr.  The  Basket  Stores  Co. 
conducts  two  lines  of  business — one,  that  of  a  wholesale  grocer,  and 
that  of  retail  selling  through  a  chain  or  organization  of  retail 
stores.  As  a  wholesale  grocer,  the  Basket  Stores  Co.  maintains  a 
warehouse  at  Omaha  and  a  branch  warehouse  at  Lincoln,  Nebr.  It 
buys  groceries,  provisions,  and  the  like  commodities  in  wholesale 
quantities  from  the  manufacturers  thereof  throughout  the  United 
States,  which  commodities  are  transported  from  points  outside  the 
State  of  Nebraska  to  the  warehouse  of  the  Basket  Stores  Co.  at 
Omaha  and  Lincoln,  Nebr.,  and  are  resold  in  part  and  transported 
to  customers  within  and  outside  of  the  State  of  Nebraska.  This 
part  of  the  Basket  Stores  Co.'s  business  is  about  10  per  cent  of  the 
total.  The  Basket  Stores  Co.  was  licensed  as  a  wholesale  grocery 
house  by  the  United  States  Food  Administration,  which  fact  was 
known  to  the  respondent.  The  Basket  Stores  Co.  also  operates  a 
series  or  chain  of  retail  stores,  72  in  number,  4  of  which  are  in  Iowa, 
the  remainder  being  located  in  Nebraska.  There  were,  at  this  time, 
18  stores  operated  by  the  Basket  Stores  Co.  in  Lincoln,  The  gro- 
ceries, provisions,  and  like  commodities  distributed  through  these 
stores  were  supplied  from  the  Basket  Stores  Co.'s  warehouses.  About 
90  per  cent  of  the  company's  business  was  done  through  these  retail 
stores.  The  total  annual  volume  of  the  Basket  Stores  Co.'s  busi- 
ness is  approximately  $2,600,000. 

Par.  3.  In  the  month  of  September,  1918,  a  representative  of  F.  A. 
Snider  Preserve  Co.  solicited  from  the  Basket  Stores  Co.'s  officials, 
at  its  head  office  at  Omaha,  and  obtained  an  order  for  commodities 
produced  by  the  Snider  Co.,  to  be  shipped  to  the  warehouse  of  the 
Basket  Stores  Co.  at  Lincoln.  The  Snider  Co.  also  secured  orders 
from  the  respondent  and  other  customers  in  neighboring  communi- 
ties. The  commodities  sold  in  and  around  Lincoln  were  placed  by 
the  Snider  Co.  in  one  car,  consigned  to  respondent  at  Lincoln,  mak- 
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ing  up  what  is  known  as  a  ^^  pool "  car  to  get  the  benefit  of  the  freight 
rate  on  a  car-lot  shipment.  The  Snider  Co.  sent  to  respondent  a 
statement  of  the  car  contents,  showing  the  various  business  houses 
for  which  certain  specified  goods  were  intended,  the  Basket  Stores 
Go.  and  its  purchase  from  Snider  Co.  being  shown  on  this  statement. 

Pab.  4.  This  pool  car  consigned  to  respondent  reached  Lincoln, 
Nebr.,  on  October  10,  1918,  and  was  promptly  unloaded  and  the 
contents  distributed  by  respondents.  Its  own  commodities  were 
placed  in  its  warehouse,  the  commodities  belonging  to  business  houses 
outside  of  Lincoln  were  reconsigned  to  them  by  local  freight,  and 
the  other  purchasers  in  Lincoln  were  notified  of  the  arrival  of  their 
goods,  and  promptly  obtained  the  same,  except  the  Basket  Stores  Co. 
The  commodities  belonging  to  this  company  were  stored  in  respond- 
ent's warehouse,  the  Basket  Stores  Co.  was  not  notified  of  the  arrival 
of  these  goods  in  Lincoln  or  of  their  presence  in  respondent's  ware- 
house, and  no  opportunity  to  obtain  its  goods  was  afforded  the 
Basket  Stores  Co.  imtil  November  15, 1918,  when  respondent  notified 
the  Basket  Stores  Co.  of  the  presence  of  its  property. 

Pab.  5.  The  Basket  Stores  Co.  was  in  need  of  these  commodities  for 
its  trade,  its  stock  of  these  goods  was  low,  and  the  delay  in  receipt 
due  to  the  actions  and  failure  of  the  respondent  to  extend  to  the 
Basket  Stores  Co.  the  same  course  of  dealing  that  it  used  with  all 
the  other  owners  of  commodities  contained  in  the  pool  car  was  a 
hindrance  and  an  obstruction  to  the  Basket  Stores  Co.  in  the  conduct 
of  its  business  in  competition  with  the  respondent  and  others  in  the 
wholesale  trade  and  with  its  competitors  in  the  retail  trade. 

Par.  6.  On  October  8,  1918,  prior  to  the  arrival  of  the  pool  car  at 
Lincoln,  the  respondent,  having  received  the  statement  from  F.  A. 
Snider  Preserve  Co.  regarding  the  contents  of  the  car  and  the  dis- 
tribution to  be  made  thereof,  in  writing  protested  to  the  Snider  Co. 
against  the  sale  direct  to  the  Basket  Stores  Co.,  and  asked  for  the 
allowance  of  the  regular  jobber's  profit  on  the  sale,  as  though  made 
through  respondent.  The  Snider  Co.  did  not  reply  to  this  letter. 
Subsequent  to  the  arrival  of  the  car  at  Lincoln,  the  distribution  of 
its  contents  to  the  owners  thereof,  except  as  to  the  Basket  Stores  Co., 
and  while  the  goods  purchased  by  that  company  were  in  respondent's 
custody,  respondent  wrote  the  Snider  Co.,  on  October  22,  1918,  re- 
ferring to  the  unanswered  letter  and  asking  what  it  was  to  charge  the 
Snider  Co.  for  checking  out,  unloading,  and  reshipping  the  other 
jobbers'  goods.  It  likewise  wrote  the  Snider  Co.  on  the  same  day 
with  reference  to  damage  to  goods  in  transit.  In  response  to  a  re- 
quest from  the  Snider  Co.  for  payment,  respondent  wrote,  on  Novem- 
ber 16,  declining  to  make  payment  to  the  Snider  Co.  for  goods  pur- 
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chased  from  it  by  the  respondent  until  reply  was  made  by  the  Snider 
Co.  to  respondent's  letters  (of  October  8  and  22)  and  until  allowance 
was  made  respondent  for  the  jobbers'  commission  on  the  sale  to  the 
Basket  Stores  Co.  The  Snider  Co.  suggested  that  respondent  remit, 
taking  credit  for  amounts  claimed,  and  explaining  fully  the  reasons 
therefor.  The  respondent  complied,  deducting,  among  other 
amounts,  the  sum  of  $100  as  commission  on  the  sale  to  the  Basket 
Stores  Co.  This  deduction,  among  others,  the  Snider  Co.  refused  to 
allow,  and  returned  the  remittance.  Whereupon,  on  December  16, 
respondent  wrote  the  Snider  Co.,  insisting  upon  the  allowance  of 
this  commission,  protesting  against  the  action  of  the  Snider  Co.  in 
selling  direct  to  the  Basket  Stores  Co.,  and  threatening  the  Snider 
Co.  with  the  cessation  of  respondent's  business  and  return  of  all 
the  goods  produced  by  the  Snider  Co.  then  in  respondent's  stock, 
if  this  commission  were  not  allowed  and  the  Snider  Co.  continued 
direct  sales  to  the  Basket  Stores  Co. 

Par.  7.  Early  in  January  following,  the  Snider  Co.  sent  a  repre- 
sentative to  Lincoln,  who  interviewed  the  president  of  the  respondent 
in  an  attempt  to  obtain  a  settlement  of  the  controversy,  which  was 
not  successful.  The  respondent,  in  accordance  with  the  statements 
in  its  letter  of  December  16th,  ceased  to  purchase  from  the  Snider  Co. 

OONCLUSIONS. 

The  conduct  of  the  respondent  tended  to,  and  did,  unduly  hinder 
competition  between  the  Basket  Stores  Co.  and  others  similarly  en- 
gaged in  business,  and  the  intent  and  purpose  of  the  respondent  xwas 
also  to  press  the  F.  A.  Snider  Co.  to  a  selection  of  customers,  in  re- 
straint of  its  trade,  and  to  restrict  the  Basket  Stores  Co.  in  the  pur- 
chase of  commodities  in  competition  with  other  buyers,  and  the  con- 
duct of  the  respondent  tended  to  the  accomplishment  of  the  intent 
and  purpose  of  respondent. 

The  acts  and  practices  of  the  respondent,  as  hereinbefore  set  out, 
constitute  unfair  methods  of  competition  in  commerce  among  the 
States  of  the  United  States,  and  violate  the  act  of  Congress  approved 
September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

• 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  the  testimony  and  evidence,  and  the  argument  of 
counsel,  and  the  Commission  being  of  opinion  that  the  method  of 
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competition  in  question  is  prohibited  by  the  act  of  Congress  approved 
September  26, 1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,"  and 
having  made  its  report  in  which  it  stated  its  findings  as  to  the  facts 
with  its  conclusions  that  the  respondent  has  violated  the  provisions 
of  said  act : 

It  is  therefore  ordered^  That  the  respondent  Raymond  Bros.-Clark 
Co.,  its  officers  and  agents,  forever  cease  and  desist  from  directly  or 
indirectly — 

,(1)  Hindering  or  preventing  any  person,  firm,  or  corporation  in 
or  from  the  purchase  of  groceries,  provisions,  or  the  like  commodities 
direct  from  the  manufacturers  or  producers  thereof,  in  interstate 
commerce,  or  attempting  so  to  do. 

(2)  Hindering  or  preventing  any  manufacturer,  producer,  or 
dealer  in  groceries,  provisions,  and  the  like  commodities,  in  or  from 
the  selection  of  customers  in  interstate  commerce,  or  attempting  so 
to  do. 

(3)  Influencing  or  attempting  to  influence  any  manufacturer,  pro- 
ducer, or  dealer  in  groceries,  provisions,  and  the  like  commodities 
not  to  accept  as  a  customer  any  firm  or  corporation  with  which  the 
manufacturer,  producer,  or  dealer  in  the  exercise  of  a  free  judgment, 
has  or  may  desire  to  have  such  relationship. 

And  it  is  further  ordered^  That  the  respondent  Kaymond  Bros.- 
Clark  Co.  shall,  within  60  days  of  the  service  upon  it  of  a  copy  of 
this  order,  file  with  the  Commission  a  report  in  writing,  setting  forth 
in  detail  the  msenner  and  form  in  which  it  has  complied  with  the 
order  to  cease  and  desist  hereinbefore  set  out. 
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FEDERAL  TRADE  COMMISSION 
ALUMINUM  COMPANY  OF  AMERICA. 

COMPLAINT  IN  THE  MATTER  OF  THE  AUiEOED  VIOLATION  OF  SECTION  7  OF 
AN  ACT  OF  CONGRESS  APPROVED  OCTOBER  15,  1914. 

Docket  248— March  9,  1921.  .    . 

Stllabits. 

Where  a  corporation  enjoying  a  monopoly  in  the  manufacture  and  sale  of  pig 
aluminum  and  aluminum  Ingot,  and  &\fio  engaged,  through  its  subsidiaries, 
in  the  manufacture  and  sale  of  sheet  aluminum  and  products  manufactured 
of  aluminum,  entered  Into  and  carried  out  an  agreement  with  one  of  its 
chief  competitors  in  the  manufacture  and  sale  of  sheet  aluminum,  for  the 
formation  of  a  new  corporation  (the  directorate  of  which,  when  formed, 
it  controlled)  to  take  over  and  operate  said  competitor's  aluminum  rolling 
mill,  it  to  take  two-thirds  of  the  outstanding  stock,  a  device  successfully 
aimed  at  the  acquisition  of  the  control  of  said  rolling  mill  and  its  products 
without  direct  acquisition  of  stock  In  said  competing  corporation  and 
equivalent  thereto  in  effect,  and  a  device  which  (1)  eliminated  actual 
competition  between  it  and  its  competitor  in  the  manufacture  and  sale 
of  sheet  aluminum  and  aluminum  cooking  utensils,  (2)  prevented  the 
new  company  from  becoming  its  competitor  in  the  manufacture  and  sale  of 
sheet  aluminum,  (8)  gave  it  a  complete  monopoly  in  the  production  and 
sale  of  certain  much-used  and  important  sizes  of  sheet  aluminum  manu- 
factured in  the  United  States,  and  tended  to  give  it  a  complete  monopoly 
of  all  sizes  of  sheet  aluminum  manufactured  in  the  United  States,  and  (4) 
was  followed  by  the  disappearance  of  a  market  in  the  United  States  for  the 
sale  of  ingot  or  pig  aluminum  to  aluminum  rolling  mills : 

Beld,  That  the  acquisition  and  continued  ownership  of  such  stock,  under  the 
circumstances  set  forth,  constituted  a  violation  of  sectidh  7. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Aluminmn  Co.  of 
America,  hereinafter  referred  to  as  the  respondent,  has,  during  the 
year  last  past,  violated  and  is  violating  section  7  of  the  act  of  Con- 
gress approved  October  15,  1914,  entitled  "An  act  to  supplement 
existing  laws  against  unlawful  restraints  and  monopolies,  and  for 
other  purposes,"  issues  this  complaint,  stating  its  charges  in  this 
respect  on  information  and  belief  as  follows : 

Pakaoraph  1.  That  the  respondent.  Aluminum  Co.  of  America^ 
is  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Pennsylvania,  with  its  principal 


ALUMINUM  CO.  OF  AMERICA.  303 

a02  Findings. 

office  and  place  of  business  located  at  the  city  of  Pittsburgh,  in  said 
State,  now  and  at  all  times  hereinafter  mentioned  engaged  in  the 
business  of  manufacturing  and  selling  aluminum  and  aluminum 
products  throughout  the  States  of  the  United  States,  the  Territories 
thereof,  the  District  of  Columbia,  and  foreign  countries,  in  direct 
competition  with  other  persons,  firms,  copartnerships,  and  corpora- 
tions similarly  engaged. 

Pab.  2.  That  the  respondent,  Aluminum  Co.  of  America,  in  the 
conduct  of  its  business,  manufactures  the  aluminum  and  aluminum 
products  so  sold  by  it  in  its  factory  located  at  the  city  of  Pittsburgh, 
State  of  Pennsfylvania,  and  after  such  aluminum  and  aluminum 
products  are  so  manufactured  they  are  continuously  moved  to,  from, 
and  among  other  States  and  Territories  of  the  United  States,  the 
District  of  Columbia,  and  foreign  countries,  and  there  is  continu- 
ously, and  has  been  at  all  times  hereinafter  mentioned,  a  constant 
current  of  trade  and  commerce  in  the  said  aluminum  and  aluminum 
products  between  and  among  the  various  States  and  Territories  of 
the  United  States,  the  District  of  Columbia,  and  foreign  countries, 
and  especially  to  and  through  the  city  of  Pittsburgh,  State  of  Penn- 
sylvania, and  therefrom  to  and  through  other  States  and  Territories 
of  the  United  States,  the  District  of  Columbia,  and  f  orei^  countries* 

Par.  8.  That  the  respondent,  Aluminum  Co.  of  America,  a  corpora- 
tion engaged  in  commerce,  as  aforesaid,  did,  during  the  year  1918^ 
in  violation  of  section  7  of  the  Clayton  Act,  acquire  a  large  part  of 
the  stock  and  share  capital  of  the  Aluminum  Boiling  Mill  Co.,  a  cor- 
poration also  engaged  in  commerce,  and  that  the  said  respondent, 
Aluminum  Co.  of  America,  ever  since  the  time  of  said  acquisition  of 
said  stock,  has  owned,  and  still  does  own,  a  large  part  of  the  stock 
and  share  capital  of  the  said  Aluminum  Boiling  Mill  Co. ;  and  that 
the  effect  of  the  acquisition  of  said  stock  and  share  capital,  and  the 
use  of  the  same,  either  by  voting  or  granting  of  proxies  or  otherwise^ 
may  be,  and  is  to  substantially  lessen  competition  between  the  re- 
spondent. Aluminum  Co.  of  America,  and  the  Aluminum  Boiling 
MiU  Co.,  or  to  restrain  such  commerce,  as  aforesaid,  in  certain  sec- 
tions and  communities,  or  tend  to  create  a  monopoly  in  such  line  of 
commerce. 

EEPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  OEDEE. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  October 
16,  1914,  entitled  '^  An  act  to  supplement  existing  laws  against  un- 
lawful restraints  and  monopolies,  and  for  other  purposes,"  the 
Federal  Trade  Commission  issued  and  served  a  complaint  upon  the 
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respondent,  Aluminum  Co.  of  America,  charging  it  with  a  yiolation 
of  section  7  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
Messrs.  Gordon  &  Smith,  and  having  filed  its  answer  herein,  hearings 
were  had  and  evidence  was  thereupon  introduced  in  support  of  the 
allegations  of  said  complaint  and  on  behalf  of  respondent  before  Mr. 
William  A.  Sutherland,  an  examiner  of  the  Federal  Trade  Commis- 
sion, theretofore  duly  appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission  having  heard  argument  of  counsel  and  having  duly  con- 
sidered the  record,  and  being  liow  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  The  respondent  Aluminum  Co.  of  America  is  a  corpo- 
ration organized,  existing,  and  doing  business  since  1888  under  the 
laws  of  the  State  of  Pennsylvania,  with  its  principal  office  in  the  city 
of  Pittsburgh  in  said  State.  The  authorized  capitalization  of  respond- 
ent is  $20,000,000  (all  common  stock),  $18,000,000  of  which  is  out- 
standing. It  is  now  and  for  many  years  since  its  organization  has 
been  engaged  in  the  business  of  manufacturing  and  selling  crude  or 
pig  aluminum  and  aluminum  ingot  throughout  the  various  States  of 
the  United  States,  the  Territories  thereof,  the  District  of  Columbia, 
and  foreign  countries.  The  respondent  has  now  and  for  many  years 
has  had  a  monopoly  in  the  United  States  in  said  business,  the  compe- 
tition which  it  has  met  in  the  United  States  coming  from  foreign 
companies  importing  crude  or  pig  aluminum  and  aluminum  ingot 
into  this  country.  The  respondent  produces  in  the  United  States 
approximately  one-half  of  the  pig  aluminum  and  aluminum  ingot 
produced  in  the  world.  Pig  aluminum  and  aluminum  ingot  are  used 
for  two  general  purposes,  namely,  for  casting  and  for  rolling  into 
sheet.  There  is  now  and  has  been  for  many  years  in  the  Unit;ed  States 
a  market  for  aluminum  ingot  known  as  secondary  ingot,  which  is 
made  from  remelted  aluminum,  but  such  secondary  ingots  are  not 
adaptable  for  conversion  into  aluminum  sheet.  Virgin  ingot,  of 
which  the  Aluminum  Co.  of  America  is  now  and  has  been  for  many 
years  the  only  producer  in  the  United  States,  is  the  only  kind  of 
aluminum  ingot  convertible  into  sheet  aluminum.  Respondent 
now,  and  for  many  years  prior  to  1918,  has  as  a  part  of  its  business 
sold  throughout  the  various  States  of  the  United  States,  the  Terri- 
tories thereof,  the  District  of  Columbia,  and  foreign  countries  all  of 
the  sheet  aluminum  manufactured  by  its  subsidiaries  for  sale,  and 
since  the  taking  over  by  the  Aluminum  Soiling  Mill  Co.  of  the 
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aluminum-rolling  mill  of  the  Cleveland  Metal  Products  Co.,  it  has 
sold  throughout  the  various  States  of  the  United  States,  the  Terri- 
tories thereof,  the  District  of  Columbia,  and  foreign  countries  all  of 
the  sheet  aluminum  produced  by  that  mill.  One-half  of  all  of  the 
sheet  aluminum  produced  in  the  world  is  produced  by  the  subsidiaries 
of  the  respondent,  and  the  sale  of  the  sheet  aluminum  produced  by 
such  subsidiaries  has  been  and  is  controlled  by  respondent.  Re- 
spondent now  and  for  many  years  has  had  subsidiary  corporations 
in  the  United  States  which  fabricate  aluminum  in  the  form  of  wire, 
tubing,  cooking  utensils,  and  into  general  fabricated  forms,  and  such 
subsidiaries  and  the  respondent  now  and  for  many  years  have  en- 
gaged in  the  business  of  selling  such  wire,  tubing,  cooking  utensils, 
and  general  fabricated  forms  throughout  the  various  States,  Terri- 
tories of  the  United  States,  the  District  of  Columbia,  and  foreign 
countries. 

Par.  2.  There  are  and  have  been  since  prior  to  1918,  in  the  United 
States,  corporations  in  competition  with  the  respondent  and  its  sub- 
sidiaries in  the  manufacture  and  sale  of  aluminum  cooking  utensils, 
all  of  which  companies,  together  with  the  respondent  and  its  said  sub- 
sidiaries, require  sheet  aluminum  in  the  manufacture  of  their  fin- 
ished products.  The  sources  of  supply  for  sheet  aluminum  in  the 
United  States,  prior  to  the  outbreak  of  the  European  war  in  1914, 
were  from  foreign  companies  and  the  respondent  and  its  subsidiaries. 
In  March,  1915,  the  Cleveland  Metal  Products  Co.,  as  hereinafter 
mentioned,  became  the  only  competitor  of  the  respondent  and  its  sub- 
sidiaries in  the  manufacture  of  sheet  aluminum  and  in  the  sale  thereof 
throughout  the  various  States  of  the  United  States,  the  Territories 
thereof,  and  the  District  of  Columbia,  and  in  the  latter  part  of  1916 
the  Bremer- Waltz  Corporation,  as  hereinafter  mentioned,  became  a 
competitor  of  the  respondent  and  its  subsidiaries  in  the  manufacture 
of  sheet  aluminum  and  in  the  sale  thereof  throughout  the  various 
States  of  the  United  States,  the  Territories  thereof,  and  the  District 
of  Columbia,  and  at  or  about  the  time  that  the  Cleveland  Metal 
Products  Co.  entered  into  negotiations  with  respondent  for  the  sale 
of  the  former  company's  aluminum  rolling  mill,  the  United  States 
Smelting  &  Aluminum  Co.  became  a  competitor  of  the  respondent 
and  its  subsidiaries  in  the  manufacture  of  sheet  aluminum  and  in  the 
sale  thereof  tiiroughout  the  various  States  of  the  United  States,  the 
Territories  thereof,  and  the  District  of  Columbia.  The  Cleveland 
Metal  Products  Co.,  the  Bremer- Waltz  Corporation,  and  the  United 
States  Smelting  &  Aluminum  Co.  were  the  only  competitors  in 
America  of  the  respondent  and  its  subsidiaries  in  the  manufacture 
and  sale  of  sheet  aluminum  at  the  time  the  Cleveland  Metal  Products 
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Co.  disposed  of  its  aluminum  rolling  mill  as  hereinafter  mentioned, 
and  the  United  States  Smelting  &  Aluminum  Co.  was  an  inconsider- 
able factor  in  the  trade. 

Par.  3.  The  Cleveland  Metal  Products  Co.  is  a  corporation  or- 
ganized, existing,  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio  since  1910;  and  from  1910  to  March  8, 
1915,  was  engaged  in  the  business  of  manufacturing  enameled  stove 
parts  and  enamel  parts  for  other  manufacturers  using  the  same  and 
in  selling  such  parts  throughout  the  various  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia.  The  Cleveland 
Foundry  Co.,  an  Ohio  corporation  with  its  principal  office  in  Cleve- 
land, Ohio,  for  many  years  up  to  January,  1917,  was  engaged  in  the 
business  of  manufacturing  oil  cooking  stoves  and  oil  heaters  in  which 
aluminum  is  used.  Both  of  these  companies,  namely,  the  Cleveland 
Metal  Products  Co.  and  the  Cleveland  Foundry  Co.,  used  aluminxun 
in  crude  and  semicrude  form  and  in  the  form  of  sheet.  In  January, 
1917,  the  Cleveland  FoundryCo.  and  the  Cleveland  Metal  Products 
Co.  were  consolidated,  the  business  of  both  companies  being  con- 
tinued under  the  name  of  the  Cleveland  Metal  Products  Co.,  which 
by  the  consolidation  had  an  authorized  capitalization  of  $5,000,000 
in  common  stock  and  $6,000,000  in  preferred  stock,  $4,000,000  of 
each  class  being  issued.  In  1912  the  Cleveland  Metal  Products  Co. 
conceived  the  idea  of  going  into  the  business  of  manufacturing 
aluminum  cooking  utensils,  and  in  the  autumn  of  1913  Fred  W. 
Bamsay,  president  of  the  company,  went  to  Europe,  where  he  con- 
ferred with  officials  of  various  foreign  companies  importing  alu- 
minum ingot  into  this  country,  for  the  purpose  of  determining 
whether  the  Cleveland  Metal  Products  Co.  eould  obtain  from  sources 
other  than  respondent  and  its  subsidiaries  a  supply  of  aluminum 
ingot  in  the  event  that  it  erected  an  aluminum  rolling  mill  for  the 
purpose  of  converting  aluminum  ingot  into  aluminum  sheet,  which 
aluminimi  sheet  is  the  form  of  aluminum  from  which  aluminum 
cooking  utensils  are  made.  If  the  Cleveland  Metal  Products  Co. 
went  into  the  business  of  manufacturing  alimiinmn  cooking  utensils, 
it  would  be  competing  with  subsidiaries  of  the  Aluminum  Co.  of 
America  in  the  sale  of  such  utensils  and  with  the  respondent  and 
its  subsidiaries  in  the  sale  of  sheet  aluminum,  and  if  it  erected  an 
aluminum  rolling  mill  for  the  purpose  of  manufacturing  its  own 
aluminum  sheet  its  only  sources  of  supply  of  aluminum  pig  and  alu- 
minum ingot  were  from  the  Aluminum  Co.  of  America  or  from  for- 
eign companies.  The  purpose  of  the  president  of  the  Cleveland 
Metal  Products  Co.  in  ascertaining  whether  he  could  buy  aluminum 
ingot  from  foreign  companies  was  to  determine  whether  the  Cleve- 
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land  Metal  Products  Co,  could  be  free  and  independent  from  the 
Aluminum  Co.  of  America  in  the  source  of  supply  of  aluminum 
ingot,  and  could  compete  with  that  company  and  its  subsidiaries  in 
the  production  and  sale  of  aluminum  sheet  and  in  the  manufacture 
and  sale  of  aluminum  cooking  utensils.  The  president  of  the  Cleve- 
land Metal  Products  Co.  having  received  assurances  in  Europe  that  his 
company  could  obtain  ingot  from  foreign  companies  on  satisfactory 
terms,  returned  to  the  United  States,  and  in  1914  the  Cleveland  Metal 
Products  Co.  commenced  the  construction  of  an  aluminum  rolling 
milL  The  mill  was  completed  in  1916  and  was  put  into  operation 
in  March  of  that  year.  It  was  a  well-planned,  well-designed,  and 
well- working  unit. 

Pab.  4.  The  capacity  of  this  aluminum  rolling  mill  of  the  Cleve- 
land Metal  Products  Co.  was  250,000  pounds  of  aluminum  sheet  per 
month,  and  the  mill  was  equipped  to  roll  sheets  of  all  sizes  up  to 
60  inches  in  width  by  120  inches  in  length.  Twenty-seven  per  cent 
of  the  output  of  this  mill  was  used  by  the  Cleveland  Metal  Products 
Co.  in  tiie  manufacture  of  its  aluminum  cooking  utensils  and  other 
products  in  which  sheet  aluminum  was  necessary,  and  the  balance 
of  the  output,  73  per  cent,  .was  sold  in  the  open  market  to  dealers 
in  and  users  of  sheet  aluminum.  The  Cleveland  Metal  Products  Co. 
thereby  became  and  was  until  its  rolling  mill  passed  to  respondent, 
in  competition  with  respondent  and  its  subsidiaries  in  the  manu- 
facture and  sale  in  commerce  of  sheet  aluminum  and  aluminum 
cooking  utensils.  A  considerable  part  of  the  sheet-aluminum  in- 
dustry  has  been  and  is  in  the  sale  of  sheet  aluminum  to  the  manu- 
facturers of  automobile  bodies,  in  which  aluminum  sheet  greater 
than  30  inches  in  width  is  necessary.  The  only  sources  of  supply 
for  such  sheet  in  the  United  States  from  the  time  this  rolling  mill  was 
built  until  shortly  after  the  signing  of  the  armistice  of  the  World  War 
on  November  11, 1918,  were  from  the  respondent  and  its  subsidiaries, 
the  Cleveland  Metal  Products  Co.,  and  from  small  stocks  of  foreign 
companies  on  hand  in  this  country  when  the  Great  War  in  Europe 
broke  out.  The  only  companies  in  t^e  United  States  manufactur- 
ing aluminum  sheet  over  30  inches  in  width  were  the  subsidiaries  of 
the  Aluminum  Co.  of  America  (respondent)  and  the  Cleveland  Metal 
Products  Co.,  all  which  companies  from  1915  until  January  of 
1918  were  confronted  with  a  demand  in  excess  of  the  supply.  The 
total  cost  of  the  rolling  mill  erected  by  the  Cleveland  Metal  Products 
Co.,  including  5,515  acres  of  land,  the  site  of  the  mill,  was  $227,- 
154.64.  From  June  30,  1915,  to  December  31,  1915,  the  net  profits 
of  the  Cleveland  Metal  Products  Co.  in  the  manufacture  and  sale 
of  sheet  aluminum  was  $23,629.44.    The  net  profits  of  the  Cleveland 
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Metal  Products  Co.  in  the  manufacture  and  sale  of  sheet  aluminum 
for  the  calendar  year  1916  were  $219,009.25,  and  the  net  profits  for 
the  calendar  year  1917  in  the  manufacture  and  sale  of  sheet  aluminum 
were  $52,120.01.  In  addition,  the  Cleveland  Metal  Products  Co. 
made  a  substantial  profit  in  its  general  business.  The  sheet  which 
it  manufactured  in  excess  of  its  own  fabricating  requirements  it  sold 
to  various  automobile-body  builders,  manufacturers  of  cooking 
utensils,  and  manufacturers  of  other  products  in  which  sheet  alumi- 
num is  used.  In  the  latter  part  of  1916  the  Bremer-Waltz  cor- 
poration, having  completed  a  rolling  mill  at  St.  Louis,  Mo.,  com- 
menced the  business  of  selling  sheet  aluminum  which  it  rolled,  but 
the  largest  sized  sheet  which  its  mill  was  capable  of  turning  out 
was  30  inches  in  width.  The  United  States  Smelting  &  Aluminum 
Co.,  hereinbefore  referred  to,  rolled  aluminum  sheet  of  a  maximum 
width  of  30  inches.  In  November,  1919,  the  Bremer-Waltz  Corpo- 
ration sold  a  part  of  its  physical  assets,  consisting  of  its  aluminum 
rolling  mill,  to  the  Aluminum  Goods  Manufacturing  Co.,  36  per 
cent  of  whose  stock  is  owned  by  the  Aluminum  Co.  of  America  and 
on  whose  directorate  the  Aluminum  Co.  of  America  is  represented  by 
two  members.  The  Aluminum  Goods  Manufacturing  Co.  prior  to 
the  purchase  by  it  of  the  rolling  mill  of  the  Bremer-Waltz  Corpo- 
ration had  and  still  has  tWo  rolling  mills,  all  of  the  output  of  which, 
together  with  all  of  the  output  of  the  mill  purchased  from  the 
Bremer-Waltz  Corporation,  is  used  by  the  Aluminum  Groods  Manu- 
facturing Co.  itself  in  the  manufacture  of  the  finished  products  made 
by  it,  consisting  principally  of  cooking  utensils. 

Pas.  5.  Since  1917  the  supply  of  aluminum  sheet  imported  into 
this  country  and  that  manufactured  in  this  country  has  not  been 
equal  to  the  demand. 

Par.  6.  On  February  17, 1918,  the  Aluminum  Co.  of  America  (re- 
spondent) and  the  Cleveland  Metal  Products  Co.  agreed  to  organize 
a  third  corporation  under  the  laws  of  the  State  of  Ohio,  which  third 
corporation  was  to  purchase  the  aluminum  rolling  mill  and  the 
aluminum  r(Jling-mill  business  of  the  Cleveland  Metal  Products 
Co.  This  corporation  was  not  organized  until  March  20,  1918,  al- 
though the  rolling  mill  of  the  Cleveland  Metal  Products  Co.  was 
operated  by  the  respondent.  Aluminum  Co.  of  America,  for  the  new 
company  from  February  28, 1918,  until  and  since  the  date  of  the  in- 
corporation of  the  new  company,  which  new  company  was  incor- 
porated under  the  name  ''  The  Aluminum  Boiling  Mill  Co.^  During 
the  negotiations  for  the  sale  by  the  Cleveland  Metal  Products  Co. 
of  its  aluminum  rolling  mill  to  the  Aluminum  Rolling  Mill  Co.,  the 
president  of  the  Cleveland  Metal  Products  Co.  expressed  to  officers 
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of  the  respondent  a  wish  for  an  assurance  that  if  the  Cleveland  Metal 
Products  Co.  went  out  of  business  of  rolling  sheet  aluminum,  it,  the 
Cleveland  Metal  Products  Co.,  would  have  a  source  of  supply  from 
the  respondent  for  its  own  needs  in  the  manufacture  of  cooking  uten- 
sils and  such  other  things  requiring  sheet  aluminum  as  it  made,  which 
assurance  was  given  to  the  Cleveland  Metal  Products  Co.  during  the 
negotiations  aforesaid.  The  Aluminum  Soiling  Mm  Co.  has  an  au- 
thorized capitalization  of  $1,000,000,  all  common,  $600,000  of  which 
is  outstanding;  $400,000  of  the  outstanding  capital  stock  was  ac- 
quired by  the  respondent,  the  Aluminum  Co.  of  America,  at  the  for- 
mation of  the  Aluminum  Boiling  Mill  Co.,  at  which  time  the  Cleve- 
land Metal  Products  Co.  acquired  $200,000  worth  of  said  stock. 
Both  the  Cleveland  Metal  Products  Co.  and  the  Aluminum  Co.  of 
America  still  own  the  stock  acquired  by  them  at  the  organization  of 
the  Aluminum  Boiling  Mill  Co.  The  Aluminum  Boiling  Mill  Co. 
paid  to  the  Cleveland  Metal  Products  Co.  $34,890.70  over  and  above 
the  original  cost  of  the  land  and  buildings  purchased  by  it,  no  de- 
preciation having  been  deducted  from  the  original  cost  of  the  build- 
ings and  equipment.  The  board  of  directors  of  the  Aluminum  Boil- 
ing Mill  Co.  consists  of  seven  members,  four  of  whom  have  at  all 
times  represented  the  Aluminun)  Co.  of  America,  and  three  of  whom 
have  represented  the  Cleveland  Metal  Products  Co.  The  qualifying 
shares  of  stock  for  the  four  directors  representing  the  Aluminum 
Co.  of  America,  although  standing  in  the  names  of  those  respective 
directors,  have  been  assigned  in  blank  to,  have  been  paid  for,  and  are 
and  have  been  in  the  custody  of  the  Aluminum  Co.  of  America. 

Pab.  7.  Fred  W.  Bamsay,  president  of  the  Cleveland  Metal  Prod- 
ucts Co.,  is  president  also  of  the  Aluminum  Boiling  Mill  Co.,  and  al- 
though the  Aluminum  Boiling  Mill  Co.  has  produced  more  sheet 
aluminum  than  the  Cleveland  Metal  Products  Co.  needs,  the  latter- 
named  company,  because  of  the  control  by  the  respondent  of  the 
Aluminum  Boiling  Mill  Co.,  has  not  been  able  to  secure  from  the 
Aluminum  Boiling  Mill  Co.  all  of  the  sheet  aluminum  which  it,  the 
Cleveland  Metal  Products  Co.,  has  needed  for  the  manufacture  of 
aluminum  cooking  utensils  and  similar  products. 

Pah.  8.  When  the  Cleveland  Metal  Products  Co.  commenced  the 
operation  of  its  aluminum  rolling  mill  in  1915,  its  supply  of  ingots 
was  obtained  from  stodcs  of  foreign  companies  on  hand  in  this 
country,  and  when  that  source  of  supply  was  exhausted,  it  was  com- 
pelled to  and  did  purchase  ingot  from  the  Aluminum  Co.  of  Amer- 
ica, because  that  was  the  only  source  of  supply.  All  of  the  pig 
aluminum  and  aluminum  ingot  used  by  the  Aluminum  Boiling  Mill 
Co.  has  been  purchased  from  the  Aluminum  Co.  of  America. 
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Par.  9.  After  the  sale  by  the  Cleveland  Metal  Products  Co.  to  the 
Aluminum  Rolling  Mill  Co.  of  the  rolling  mill  of  the  former  it  (the 
Cleveland  Metal  Products  Co.)  continued  in  and  is  still  in  the 
business  of  manufacturing  and  selling  aluminum  cooking  utensils, 
enameled  stove  parts,  enameled  parts  for  oil  stoves  and  heaters,  but 
has  since  the  sale  of  said  rolling  mill  ceased  purchasing  aluminum 
ingot  for  the  purpose  of  rolling  the  same  into  aluminum  sheet,  and 
since  the  sale  of  said  rolling  mill  the  Cleveland  Metal  Products  Co. 
has  ceased  manufacturing  and  selling  sheet  aluminum. 
-  Par.  10.  While  the  supply  of  sheet  aluminum  since  1917,  and  par- 
ticularly since  the  signing  of  the  armistice  on  November  11,  1918, 
has  been  inadequate  for  the  demand  there  has  been,  particularly 
since  the  early  part  of  1919,  no  market  in  this  country  for  the  sale 
of  ingot  or  pig  aluminum  to  aluminum  rolling  mills  because  all  of 
them  with  the  exception  of  one,  namely,  the  United  States  Smelting 
&  Aluminum  Co.,  an  inconsiderable  factor  in  the  trade,  are  owned 
or  controlled  by  the  respondent,  the  Aluminum  Co.  of  America. 

Par.  11.  The  rolling  mill  of  the  Cleveland  Metal  Products  Co. 
sold  to  the  Aluminum  Boiling  Mill  Co.,  being  located  in  Cleveland, 
Ohio,  was  close  to  large  automobile  manufacturing  companies  using 
large  amounts  of  sheet  aluminum,  and  it  was  an  advantage  to  the 
Aluminum  Co.  of  America  to  have  a  rolling  mill  in  Cleveland,  be- 
cause it  had  none  in  that  territory  prior  to  the  formation  of  the 
Aluminum  Rolling  Mill  Co. 

Par.  12.  The  creation  of  the  Aluminum  Rolling  Mill  Co.,  by  agree- 
ment between  the  respondent  and  the  Cleveland  Metal  Products  Co., 
and  the  acquisition  by  respondent  of  a  controlling  interest  in  the 
Aluminum  Rolling  Mill  Co.,  and  the  transfer  to  the  latter  company 
by  the  Cleveland  Metal  Products  Co.  of  its  rolling  mill  and  business 
in  the  products  thereof,  was  a  device  for  the  accomplishment  of  the 
purpose  of  the  respondent  to  obtain  control  of  the  said  rolling  mill 
and  business  in  its  products  instead  of  the  direct  acquisition  of  stock 
in  the  Cleveland  Metal  Products  Co.,  and  was  in  effect  equivalent 
thereto ;  the  result  of  the  use  of  this  device,  as  completely  as  though 
the  respondent  had  obtained  a  controlling  stock  interest  in  the  Cleve- 
land Metal  Products  Co.,  was  to  eliminate  the  actual,  existing  compe- 
tition between  the  respondent  and  the  Cleveland  Metal  Products  Co. 
in  the  manufacture  and  sale  in  interstate  commerce  of  sheet  aluminum 
and  aluminum  cooking  utensils,  to  prevent  the  Aluminum  Rolling 
Mill  Co.  from  becoming  a  competitor  of  the  respondent  in  the  manu- 
facture and  in  the  sale  in  interstate  commerce  of  sheet  aluminum,  and 
tended  to  and  did  create  in  the  respondent  a  monopoly  in  the  manu- 
facture and  sale  in  interstate  commerce  of  sheet  aluminum. 
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Pab.  13.  The  acquisition  and  continued  ownership  by  respondent 
of  the  controlling  interest  in  the  stock  of  the  Aluminum  Rolling  Mill 
Co.  tended  to  and  did  bring  about  a  complete  monopoly  in  the  respond- 
ent of  the  production  and  sale  of  sheet  aluminum  of  certain  much-used 
and  important  sizes  manufactured  in  the  United  States,  and  tended 
to  bring  about  a  complete  monopoly  in  the  respondent  of  the  sale,  in 
interstate  commerce,  of  all  sizes  of  .sheet  aluminum  manufactured  in 
the  United  States. 

COKCLJJSION. 

The  acquisition  and  the  continued  ownership  by  the  respondent, 
the  Aluminum  Co.  of  America,  of  two-thirds  of  the  outstanding  capi- 
tal stock  of  the  Aluminum  Rolling  Mill  Co.,  under  the  conditions 
and  circumstances  described  in  the  foregoing  findings  constitute  a 
violation  of  section  7  of  the  act  of  Congress  approved  October  15, 
1914,  entitled  ''An  act  to  supplement  existing  laws  against  unlawful 
restraints  and  monopolies,  and  for  other  purposes." 

ORDER  TO  DIVEST  STOCK. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission on  the  complaint  of  the  Comimission,  the  answer  of  the  re- 
spondent, the  testimony  and  evidence  and  the  argument  of  counsel, 
and  the  Commission  having  made  its  findings  as  to  the  facts  with 
its  conclusion  that  the  respondent  has  violated  section  7  of  the  pro- 
visions of  the  act  of  Congress,  approved  October  15,  1914,  entitled, 
^'An  act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes," 

It  U  now  ordered^  That  the  respondent.  Aluminum  Co.  of  America, 
shall  within  one  year  from  the  day  of  the  date  hereof  divest  itself 
in  good  faith  of  all  the  stock  in  the  Aluminum  Rolling  Mill  Co. 
owned  by  it  by  selling  and  by  absolutely  disposing  of  the  same;  but 
such  stock  or  any  part  thereof  shall  not  be  sold  to: 

(1)  Any  stockholder,  or  ofScer,  director,  or  agent  of,  or  anyone 
otherwise  directly  or  indirectly  connected  with  or  under  the  con- 
trol or  influence  of  the  respondent. 

(2)  Any  stockholder  in,  or  ofScer  or  director  or  agent  of,  or  any- 
one otherwise  directly  or  indirectly  connected  with  or  under  the 
control  or  influence  of  any  of  the  subsidiaries  of  or  any  of  the  cor- 
porations associated  with  the  respondent. 

(3)  Any  stockholder  in,  or  officer,  director,  or  agent  of,  or  anyone 
otherwise  directly  or  indirectly  connected  with  or  under  the  control 
of  any  corporation  in  which  the  respondent,  or  in  which  any  sub- 
sidiary or  associate  company  of  respondent  owns  stock. 
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(4)  Any  corporation  in  which  the  respondent,  or  in  which  any 
of  the  subsidiary  or  associate  companies  of  the  respondent  owns 
stock,  or  to  any  corporation  which  owns  stock  in  any  corporation 
owned  or  controlled  directly  or  indirectly  by  or  under  the  influence 
directly  or  indirectly  of  the  respondent 

(5)  Any  corporation  engaged  in  any  branch  of  the  aluminum 
industry  in  which  any  stockholder,  officer,  director  or  agent  of,  or 
anyone  directly  or  indirectly  under  the  control  or  influence  of  the 
respondent  owns  stock. 

(6)  Any  corporation  engaged  in  any  branch  of  the  aluminum  in- 
dustry in  which  any  stockholder,  officer,  director,  or  agent  of,  or 
anyone  directly  or  indirectly  under  the  control  or  influence  of  any 
of  the  respondent's  subsidiary  or  associate  companies  own  stock: 

Provided,  That  nothing  herein  contained  shall  prohibit  the  re- 
spondent from  selling  the  said  stock  or  any  part  thereof  to  the  Cleve- 
land Metal  Products  Co.,  its  officers,  directors,  stockholders,  or 
agents. 

It  i8  further  ordered,  That  the  respondent,  Aluminum  Co.  of 
America,  shall  within  13  months  after  the  day  of  the  date  of  the  serv- 
ice upon  it  of  this  order,  file  with  the  Commission  a  report  in  writ- 
ing setting  forth  in  detail  the  manner  and  form  in  which  this  order 
has  been  conformed  to. 
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FEDERAL  TRADE  COMMISSION 

t;. 
UNITED  STATES  COLOR  &  CHEMICAL  CO.,  INC- 

COMPLAINT  IK  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  C0NQKB86  AFPBOTED  SEFTEMBEH  26,  1014. 

Docket  021— March  9,  192L 
Syllabus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  dyeatuffs  and 
chemicals;  gave  to  employees  of  customers,  without  the  knowledge  and 
consent  of  their  employers,  cash  gratuities  as  an  Inducement  for  them  to 
influence  their  employers  to  purchase  Its  products  and  to  refrain  from 
dealing  with  its  competitors: 

Eeld,  That  such  gifts,  under  the  drciimstances  set  forth,  constituted  an  imfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  United  States  Color 
&  Chemical  Co.  (Inc.),  hereinafter  referred  to  as  the  respondent, 
has  been  and  is  using  unfair  methods  of  competition  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  September 
26, 1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  this  respect 
on  information  and  belief  as  follows: 

Paragraph  1.  That  the  respondent  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Massachusetts,  with  its  princi- 
pal place  of  business  in  the  city  of  Boston,  State  of  Massachusetts. 

Par.  2.  That  respondent  is  engaged  in  the  business  of  manufac- 
turing and  selling  dyestuffs  and  chemicals,  causing  such  commodities 
to  be  transported  from  the  State  of  Massachusetts  through  and  into 
other  States  of  the  United  States,  in  direct,  active  competition  with 
other  persons,  partnerships^  and  corporations  similarly  engaged. 

Par,  3.  That  the  respondent  in  the  course  of  its  business  gives 
and  has  given  to  employees  of  its  customers,  cash  gratuities  or  com- 
missions to  influence  such  employees  to  induce  their  employers  to  pur- 
chase respondent's  products,  and  without  other  consideration  there- 
for. That  such  cash  gratuities  aggregate  in  one  year  approximately 
$10,000. 
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Pab.  4.  That  by  reason  of  the  facts  recited  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce,  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  the  United  States  Color  &  Chemical 
Co.  (Inc.),  charging  it  with  the  use  of  unfair  methods  of  competition 
in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondent  not  having  entered  its  appearance  and  not  having 
filed  its  answer  herein,  hearings  were  had  and  evidence  was  there- 
upon introduced  in  support  of  the  allegations  of  said  complaint 
before  an  examiner  of  the  Federal  Trade  Commission  theretofore 
duly  appointed,  after  which  the  respondent  entered  its  appearance 
and  filed  its  answer  herein,  and  stipulated  and  agreed  that  a  state- 
ment of  facts  signed  and  executed  by  counsel  for  the  Commission 
and  the  respondent,  subject  to  the  approval  of  the  Commission,  shall 
be  taken  by  the  Commission  in  lieu  of  testimony,  and  agreeing  and 
consenting  that  the  Federal  Trade  Commission  shall  forthwith  pro- 
ceed to  make  and  enter  its  findings  as  to  the  facts,  its  conclusion, 
and  order,  without  the  introduction  of  testimony,  and  thereupon  this 
proceeding  came  on  for  final  hearing,  and  the  respondent  having 
waived  the  filing  of  briefs  and  oral  argument,  and  the  Commission, 
having  duly  considered  the  record  and  now  being  fully  advised  in 
the  premises,  makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACPS* 

Paragraph  1.  That  the  respondent.  United  States  Color  &  Chemi- 
cal Co.  (Inc.),  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Massachusetts,  with  its  principal  place  of  busi- 
ness at  the  city  of  Boston  in  said  State,  and  is  now  and  at  all  times 
hereinafter  mentioned  has  been  engaged  in  the  business  of  manu- 
facturing and  selling  dyestuffs  and  chemicals,  causing  such  commodi- 
ties to  be  transported  from  the  State  of  Massachusetts  through  and 
into  other  States  of  the  United  States,  in  direct,  active  competition 
with  other  persons,  partnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent,  United  States  Color  &  Chemical 
Co.  (Inc.),  in  the  course  of  its  business,  as  described  in  para- 
graph 1  hereof,  for  several  years  last  past  has  given  cash  gratuities 
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to  employees  of  its  customers,  without  the  knowledge  or  consent  of 
their  employers  and  without  other  consideration  therefor,  as  an  in- 
ducement to  influence  their  employers  to  purchase  respondent's  prod- 
ucts and  to  refrain  from  purchasing  the  products  of  its  competitors. 

CONGLUSION. 

• 

The  practices  of  said  respondent,  under  the  conditions  and  circum- 
stances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  commerce  and  constitute  a  violation  of  the 
act-  of  Congress  approved  September  26,  1914,  entitled  ''An  act  to 
create  a  Federal  Trade  Commission,,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

OBDER  TO  CEASE  AKD  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  an  agreed  statement  of  facts,  and  the  testimony,  and  the 
Commission  having  made  its  findings  as  to  the  facts  with  its  con- 
clusion that  the  respondent  has  violated  the  provisions  of  the  act  of 
Congress  approved  September  26,  1914,  entitled  "An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes," 

It  is  ordered^  That  the  respondent.  United  States  Color  &  Chemical 
Co.,  and  its  officers,  directors,  agents,  servants,  and  employees,  cease 
and  desist  from  directly  or  indirectly  giving  to  employees  of  its  cus- 
tomers cash  gratuities  or  gratuities  of  any  kind  whatsoever,  as  an 
inducement  to  influence  their  employers  to  purchase  respondent's 
products  and  to  refrain  from  purchasing  the  products  of  its  com- 
petitors. 

It  is  further  ordered^  That  the  respondent,  within  60  days  after  the 
date  of  service  upon  it  of  this  order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the  manner  and  form  in  which  it 
has  complied  with  the  order  to  cease  and  desist  hereinbefore  set 
forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

THOMAS  DUGGAN  AND  W.  C.  DUGGAN,  PARTNERS 
STYLING  THEMSELVES  THOMAS  DUGGAN  &  SON.   * 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  5  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  691— March  9,  1921. 

Syllabus. 

Where  a  firm  engaged  in  the  sale  of  ship  chandlery,  gave  to  captains  and  other 
employees  of  vessels  to  which  it  furnished  supplies,  without  the  knowledge 
and  consent  of  their  employers,  cash  gratuities  and  commissions,  expensive 
gifts,  meals,  theater  tickets,  automobile  rides,  and  other  forms  of  enter- 
tainment as  an  inducement  to  purchase  supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Thomas  Duggan  and 
W.  C.  Duggan,  partners  styling  themselves  Thomas  Duggan  &  Son, 
hereinafter  referred  to  as  respondents,  have  been  and  are  using  un- 
fair methods  of  competition  in  violation  of  the  provisions  of  section 
6  of  an  act  of  Congress  approved  September  26,  1914,  entitled  ^^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  it  appearing  that  a  proceeding 
by  it  in  respect  thereof  would  be  to  the  interest  of  the  public,  issues 
this  complaint,  stating  its  charges  in  this  respect  on  information  and 
belief,  as  follows : 

Paragraph  1.  That  respondents  constitute  a  partnership  and 
carry  on  business  at  Savannah,  Ga.,  under  the  firm  name  and  style 
of  Thomas  Duggan  &  Son,  and  are  engaged  in  the  business  of  sell- 
ing ship  chandlery  supplies  for  ships  engaged  in  coastwise  and 
foreign  commerce,  and  deliver  said  commodities  to  ships  reaching 
the  port  of  Savannah  while  engaged  in  transporting  passengers  and 
commodities  between  ports  in  various  States  of  the  United  States 
and  in  transporting  passengers  and  commodities  between  ports  of 
the  United  States  and  foreign  countries,  such  supplies  so  sold  by 
respondents  being  for  consumption  and  use  by  the  purchasers  thereof 
upon  the  high  seas  in  and  beyond  the  territorial  jurisdiction  of  the 
United  States ;  said  business  is  and  has  been  conducted  by  respondents 
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in  direct,  active  competition  with  other  persons,  partnerships,  and 
corporations  similarly  engaged! 

Par.  2.  That  the  respondents  in  the  course  of  their  business  as  de- 
scribed in  paragraph  1  hereof  give  and  have  given  to  captains  and 
other  officers  and  employees  of  vessels  to  which  they  furnish  ship 
chandlery  supplies,  cash  gratuities  and  commissions,  expensive  gifts, 
meals,  theater  tickets,  automobile  drives,  and  other  forms  of  enter- 
tainment, amusement,  or  diversion  to  induce  such  officers  and  em- 
ployees to  purchase  from  respondent  ship  chandlery  supplies  for  the 
ships  operated  by  them  for  the  owners  thereof,  and  without  other 
consideration  therefor.  That  respondents  expend  for  cash  gratuities 
and  commissions  as  aforesaid  sums  of  money  equaling  approximately 
5  per  cent  of  the  total  volume  of  sales  by  respondents  of  such  ship 
chandlery  supplies,  and  have  paid  out  for  entertainment  purposes  as 
aforesaid  sums  of  money  equaling  approximately  2^  per  cent  of  the 
volume  of  business  done. 

Pah.  8.  That  by  reason  of  the  facts  recited,  the  respondents  are 
using  an  unfair  method  of  competition  in  commerce,  within  the 
intent  and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,''  approved  September  26, 1914. 

REPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26, 1914,  the  Federal  Trade  Conmiission  issued  and  served  a 
complaint  upon  the  re^ondents,  Thomas  Duggan  and  W.  C.  Duggan, 
partners  styling  themselves  Thomas  Duggan  &  Son,  charging  them 
with  the  use  of  unfair  methods  of  competition  in  violation  of  the 
provisions  of  said  act. 

The  respondents  having  entered  their  appearance  and  filed  their 
answer  herein  admitting  all  of  the  allegations  of  the  complaint  and 
each  count  and  paragraph  thereof,  and  having  stipulated  and  agreed 
that  a  statement  of  facts  signed  and  executed  by  counsel  for  the 
Commission  and  the  respondents,  subject  to  the  approval  of  the  Com- 
mission, are  the  facts  in  this  case  and  shall  be  taken  by  the  Federal 
Trade  Commission  as  such  and  in  lieu  of  testimony,  and  agreeing  and 
consenting  that  the  Federal  Trade  Commission  shall  forthwith  pro- 
ceed to  make  and  enter  its  findings  as  to  the  facts,  its  conclusion  and 
otrder,  without  the  introduction  of  testimony,  and  thereupon  this  pro- 
ceeding came  on  for  final  hearing,  and  the  respondents  having  waived 
the  filing  of  briefs  and  oral  argument,  and  the  Conmiission  having 
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duly  considered  the  record  and  now  being  fully  advised  in  the 
premises,  makes  this  its  findings  as  to  the  facts  and  conclusion: 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondents,  Thomas  Duggan  and  W.  C. 
Duggan,  are  partners  styling  themselves  Thomas  Duggan  &  Son^ 
having  their  principal  place  of  business  in  the  city  of  Savannah^ 
State  of  Georgia,  and  are  now  and  at  all  times  hereinafter  mentioned 
have  been  engaged  in  the  selling  of  ship  chandlery  for  ships  engaged 
in  coastwise  and  foreign  commerce,  causing  said  commodities  to  be 
delivered  to  ships  reaching  ports  in  the  State  of  Georgia  while  en- 
gaged in  transporting  passengers  and  commodities  between  ports  in 
the  various  States  of  the  United  States  and  between  ports  of  the 
United  States  and  foreign  countries,  in  due  course  of  commerce  among 
the  several  States  of  the  United  States  or  with  foreign  nations,  such 
supplies  so  sold  being  for  consumption  and  use  by  the  purchasers 
thereof  upon  the  high  seas  in  and  beyond  the  territorial  jurisdiction 
of  the  United  Stat^,  said  business  being  conducted  by  the  respond- 
ents in  direct  competition  with  other  persons,  partnerships,  and  cor- 
porations similarly  engaged. 

Par.  2.  That  the  respondents  in  the  course  of  their  business  as 
described  in  paragraph  1  hereof,  for  several  years  last  past  have  given 
to  captains  and  other  officers  and  employees  of  vessels  to  which  they 
furnish  ship  chandlery  supplies,  without  the  knowledge  or  consent 
of  their  employers  and  without  other  consideration  therefor,  cash 
gratuities  and  commissions,  expensive  gifts,  meals,  theater  tickets, 
automobile  rides,  and  other  forms  of  entertainment,  amusement,  or 
diversion,  to  induce  such  officers  and  employees  to  purchase  from  re- 
spondents ship  chandlery  supplies  for  the  ships  operated  by  them 
for  the  owners  thereof.  That  respondents  have  expended  for  cash 
gratuities  and  commissions  as  aforesaid  sums  of  money  equalling  ap- 
proximately 5  percent  of  the  total  volume  of  sales  by  the  respondents 
of  such  ship  chandlery  supplies,  and  have  paid  out  for  entertainment 
purposes  approximately  2^  per  cent  of  the  volume  of  said  business. 

CONCLUSION. 

The  practices  of  the  said  respondents,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute  a 
violation  of  the  act  of  Congress  approved  September  26,  1914,  en- 
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titled  ^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes.'' 

OBDIEB  TO  CEASE  AND  DESICT. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents,  and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondents  have  violated  the  provisions  of  the  act  of  Congress 
approved  September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondents,  Thomas  Duggan  and  W,  C. 
I^uggan,  partners  styling  themselves  Thomas  Duggan  &  Son,  and 
their  agents,  servants,  and  employees,  cease  and  desist  from  directly 
or  indirectly  giving  to  captains  and  other  officers  and  employees  of 
vessels  cash  gratuities  and  commissions,  expensive  gifts,  meals, 
theater  tickets,  automobile  rides,  and  other  forms  of  entertainment, 
amusement,  or  diversion,  as  an  inducement  to  such  officers  and 
employees  to  purchase  for  the  owners  of  the  vessels  operated  by 
them  ship  chandlery  supplies  from  the  respondents. 

It  is  further  ordered^  That  the  respondents  within  60  days  after 
the  date  of  service  upon  them  of  this  order  file  with  the  Commission 
a  report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  the  order  to  cease  and  desist  herein- 
before set  forth. 
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FEDERA.L  TRADE  COMMISSION 

V. 

JOHN  W.  FOCKE, 

COMPLAINT  IN  THE  HATTER  OP  THE  ALLEGED  VIOLATION  OP  SECmON  5  OP 
AN  AOr  OP  CONGRESS  APPROVED  SEPTEMBER  86,  1914, 

Docket  627.~March  23,  1921. 

Syllabus. 

Where  an  Individual  engasred  In  the  siRe  of  ship  chandlery  supplies,  Indndlng 
steward's  supplies,  deck,  engine,  and  cabin  snpidles,  gave  to  captains  and 
other  officers  of  vessels  to  which  he  furnished  supplies,  without  the  knowl- 
edge and  consent  of  their  employers,  valuable  gifts,  cash  commissions,  and 
gratuities  as  an  inducement  to  purchase  supplies : 

Seld,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  John  W.  Focke,  herein- 
after referred  to  as  the  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  violation  of  the  provisions  of  section  5  of 
an  act  of  Congress  approved  September  26, 1914,  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in 
respect  thereof  would  be  to  the  interest  of  the  public,  issues  this 
complaint,  stating  its  charges  in  this  respect  on  information  and  be- 
lief as  follows: 

Paragraph  1.  That  the  respondent  is  engaged  in  the  business  of  sell- 
ing ship  chandlery  including  steward's  supplies,  deck,  engine,  and 
cabin  supplies,  for  ships  engaged  in  coastwise  and  foreign  commerce, 
causing  said  commodities  to  be  delivered  to  ships  reaching  ports  in  the 
State  of  Texas,  while  engaged  in  transporting  passengers  and  com- 
modities between  ports  in  various  States  of  the  United  States  border- 
ing upon  the  eastern  and  southeastern  coast  thereof,  and  in  trans- 
porting passengers  and  commodities  from  American  ports  to  foreign 
countries  in  due  course  of  commerce  among  the  several  States  of  the 
United  States  and  with  foreign  countries ;  such  supplies  so  sold  by 
respondent  being  for  consumption  and  use  by  the  purchasers  thereof 
upon  the  high  seas  in  and  beyond  the  territorial  jurisdiction  of  the 
United  States.  Said  business  is  and  has  been  conducted  by  respond- 
ent in  direct,  active  competition  with  other  persons,  partnerahips, 
and  corporations  similarly  engaged. 
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Par.  2.  That  the  respondent  in  the  course  of  its  business  as  set  out 
in  paragraph  1  hereof,  gives  and  has  given'  to  captains  and  other 
officers  of  vessels  to  which  it  furnishes  ship  chandlery,  valuable  gifts 
and  cash  commissions  to  purchase  ship  chandlery  supplies  from  re- 
spondent. 

Par.  8.  That  by  reason  of  the  facts  recited  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled  ^An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,'^  approved  September  26, 1914. 

BEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  John  W.  Focke,  charging  him  with 
using  unfair  methods  of  competition  in  commerce  in  violation  of  the 
provisions  of  said  act. 

The  respondent  having  entered  his  appearance  and  filed  his  answer 
herein,  hearings  were  had,  and  evidence  was  thereupon  introduced 
in  support  of  the  allegations  of  said  complaint  before  an  examiner 
of  the  Federal  Trade  Commission  theretofore  duly  appointed,  and 
the  respondent  having  stipulated  and  agreed  that  the  Commission 
shall  forthwith  proceed  to  make  and  enter  its  findings  as  to  the  f acts^ 
its  conclusion  and  order  without  the  introduction  of  testimony,  the 
filing  of  briefs  or  oral  argument  on  his  behalf,  and  thereupon  this 
proceeding  came  on  for  final  hearing,  and  the  Commission,  having 
duly  considered  the  record  and  being  now  fully  advised  in  the  prem- 
ises, makes  this  its  findings  as  to  the  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  John  W.  Focke,  is  engaged  in 
the  business  of  selling  ship  chandlery  supplies,  including  steward's 
supplies,  deck,  engine,  and  cabin  supplies,  at  the  city  of  Galveston, 
State  of  Texas,  for  ships  engaged  in  coastwise  and  foreign  com* 
merce,  and  causes  said  commodities  to  be  delivered  to  ships  reach- 
ing ports  in  the  State  of  Texas,  while  engaged  in  transporting  pas- 
sengers and  commodities  between  ports  in  various  States  of  the 
United  States  bordering  upon  the  eastern  and  southeastern  coast 
thereof,  and  in  transportinsf  passengers  and  commodities  between 
American  ports  and  foreign  countries  in  due  course  of  commerce 
among  the  several  States  of  the  United  States  and  with  foreign 
nations;  that  such  supplies  so  sold  by  the  respondent  are  consumed 
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and  used  by  the  purchasers  thereof  upon  the  high  seas  in  and  be- 
yond the  territorial  jurisdiction  of  the  United  States,  and  said  bus> 
iness  is  and  has  been  conducted  by  respondent  in  direct  active  com- 
petition with  other  persons,  partnerships  and  corporations  similarly 
engaged. 

Par.  2.  That  the  respondent,  in  course  of  his  business  as  described 
in  paragraph  1  hereof,  for  several  years  last  past  has  given  to  cap- 
tains and  other  ofScers  of  vessels  to  which  he  furnishes  ship  chan- 
dlery supplies,  without  the  knowledge  and  consent  of  their  employ- 
ers and  without  other  consideration  therefor,  valuable  gifts,  cash 
commissions,  and  gratuities,  amounting  in  value  to  approximately 
6  per  cent  of  their  invoices,  as  inducements  to  purchase  for  the  own- 
ers of  the  vessels  operated  by  them  ship  chandlery  supplies  from  the 
respondent 

CONCLUSION. 

That  the  practices  of  the  said  respondent,  under  the  conditions 
and  circumstances  described  in  the  foregoing  findings,  are  unfair 
methods  of  competition  in  interstate  and  foreign  commerce  and  con- 
stitute a  violation  of  the  act  of  Congress  approved  September  26, 
1914,  entitled,  ^^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, and  the  testimony,  and  the  Commission  having  made  its 
findings  as  to  the  facts,  with  its  conclusion  that  the  respondent  has 
violated  the  provisions  of  an  act  of  Congress  approved  September  26, 
1914,  entitled,  '^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duticSs,  and  for  other  purposes," 

It  is  now  ordered,  That  the  respondent,  John  W.  Focke,  and  his 
agents,  servants,  and  employees,  cease  and  desist  from  directly  or  in- 
directly giving  to  captains  or  other  officers  or  employees  of  vessels 
valuable  gifts,  cash  commissions,  or  gratuities  of  any  kind  whatso- 
ever as  inducements  to  purchase  for  the  owners  of  the  vessels  op- 
erated by  them  ship  chandlery  supplies  from  the  respondent. 

It  is  farther  ordered,  That  the  respondent,  within  60  days  after  the 
service  upon  him  of  this  order,  file  with  the  Commission  a  report  in 
writing  setting  f Qrth  in  detail  the  manner  and  form  in  which  he  has 
complied  with  the  order  to  cease  and  desist  hereinabove  set  forth« 
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FEDERAL  TRADE  COMMISSION 

McKENZIE  OERTING,  DOING  BUSINESS  UNDER  THE 
NAME  AND  STYLE  OF  McKENZIE  OERTING  &  CO. 

OOMPIiAIKT  IN  THE  HATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  5  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  20,  1914. 

Docket  652— March  23,  1921. 

Stllabus. 

Where  an  indiyidual  engaged  in  the  sale  of  ship  chandlery,  gave  to  captains  and 
other  employees  of  vessels  to  which  he  furnished  supplies,  without  the 
knowledge  and  consent  of  their  employers,  cash  commissions  and  gratui- 
ties as  an  indaoement  to  purchase  supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  CommisBion,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  McKenzie  Oerting,  doing 
business  under  the  trade  name  and  style  of  McKenzie  Oerting  &  Co., 
hereinafter  referred  to  as  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  commerce,  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes,"  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Paraqraph  1.  That  the  respondent,  McKenzie  Oerting,  carries  on 
business  at  Pensacola,  Fla.,  under  the  name  and  style  of  McKenzie 
Oerting  A  Co. 

Par.  2.  That  respondent  is  engaged  in  the  business  of  selling  ship 
chandlery  for  ships  engaged  in  coastwise  and  foreign  commerce,  and 
delivers  the  commodities  so  sold  to  ships  reaching  ports  in  the  State 
of  Florida,  while  engaged  in  transporting  passengers  and  commodi- 
ties between  ports  in  various  States  of  the  United  States  and  in  trans- 
porting passengers  and  commodities  between  ports  of  the  United 
States  and  foreign  countries,  in  due  course  of  coimnerce  between  the 
several  States  of  the  United  States  and  with  foreign  nations,  such 
supplies  so  sold  by  respondent  being  for  consumption  and  use  by  the 
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purchasers  thereof  upon  the  high  seas  in  and  beyond  the  territorial 
jurisdiction  of  the  United  States.  Said  business  is  and  has  been  con- 
ducted by  respondent  in  direct,  active  competition  with  other  per- 
X)ns,  partnerships,  and  corporations  similarly  engaged. 

Pab.  3.  That  the  respondent  in  the  course  of  its  business  as  set 
out  in  paragraph  2  hereof,  gives  and  has  given  to  captains  and 
other  officers  and  employees  of  vessels  to  which  it  furnishes  ship 
chandlery,  expensive  gifts  and  large  sums  of  money  in  the  form  of 
cash  commissions,  to  induce  such  officers  and  employees  to  purchase 
their  requirements  of  ship  chandlery  from  respondent  and  without 
other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  has 
been  using  an  unfair  method  of  competition  in  commerce  within 
the  intent  and  meaning  of  section  5  of  an  act  of  Congress  entitled 
^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDING  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  McKenzie  Oerting,  doing  business 
under  the  name  and  style  of  McKenzie  Oerting  &  Co.,  charging  him 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  vio- 
lation of  the  provisions  of  the  said  act. 

The  respondent  having  entered  his  appearance  and  having  filed 

his  answer  herein,  hearings  were  had  and  evidence  was  thereupon 

introduced  in  support  of  the  allegations  of  said  complaint  before 

an  examiner  of  the  Federal  Trade  Commission  theretofore  duly 

appointed,  after  which  the  respondent  filed  an  amended  answer  in 

which  he  agrees  and  consents  that  the  Federal  Trade  Conmiission 
shall  forthwith  proceed  upon  said  amended  answer  and  the  evidence 

submitted  herein  to  make  and  enter  its  findings  as  to  the  facts, 

its  conclusion,  and  order  disposing  of  this  proceeding,  without  the 

introduction  of  further  testimony,  or  the  filing  of  briefs  or  oral 

argument  in  support  thereof. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and 

the  Commission,  having  duly  considered  the  record  and  being  now 

fully  advised  in  the  premises,  makes  this  its  -findings  as  to  the 

facts  and  conclusion : 

riNDINGS  AS  TO  THE  TACTS. 

Paragraph  1.  That  the  respondent,  McKenzie  Oerting,  is  engaged 
in  the  business  of  selling  ship  chandlery  supplies,  under  the  trade 
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name  and  style  of  McKenzie  Oerting  A  Co.,  at  the  city  of  Pensacola, 
State  of  Florida,  to  ships  engaged  in  coastwise  and  foreign  com- 
merce, and  causes  said  oMunoditiee  to  be  delivered  to  ships  reaching 
ports  in  the  State  of  Florida  while  engaged  in  transporting  pas- 
sengers and  commodities  between  ports  in  the  various  States  of  the 
United  States,  and  in  transporting  passengers  between  ports  of  the 
United  States  and  foreign  countries,  in  due  course  of  commerce, 
among  the  several  States  of  the  United  States  and  with  foreign 
nations;  that  such  supplies  so  sold  by  the  respondent  are  consumed 
and  used  by  the  purchasers  thereof  upon  the  high  seas  in  and 
beyond  the  territorial  jurisdiction  of  the  United  States,  and  said 
business  is  and  has  been  conducted  by  the  respondent  in  direct,  active 
competition  with  other  persons,  partnerships,  and  corporations  simi- 
larly engaged. 

Pab.  2.  That  the  respondent,  in  the  course  of  his  business  as 
described  in  paragraph  1  hereof,  for  several  years  last  past  has 
given  to  captains  and  other  officers  and  employees  of  vessels  reaching 
the  port  of  Pensacola  to  which  he  has  furnished  ship  chandlery 
supplies,  without  the  knowledge  or  consent  of  their  employers  and 
without  other  consideration  therefor,  cash  commissions  and  gratui- 
ties, amounting  in  value  from  3  to  5  per  cent  of  their  invoices,  as 
inducements  to  purchase  for  the  owners  of  the  vessels  operated  by 
them  ship  chandlery  supplies  from  the  respondent. 

CONCLUSION. 

That  the  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  conmierce  and  constitute 
a  violation  of  the  act  of  Congress  approved  September  26,  1914, 
entitled,  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes." 

ORDEB  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  amended  answer  of 
the  respondent,  and  the  testimony,  and  the  Commission  having  made 
its  findings  as  to  the  facts,  with  its  conclusion  that  the  respondent  has 
violated  the  provisions  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ''An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  McKenzie  Oerting,  doing 
business  under  the  name  and  style  of  McKenzie  Oerting  &  Co.,  and 
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his  agents,  servants,  and  employees,  cease  and  desist  from  directly 
or  indirectly  giving  to  captains  or  other  officers  or  employees  of 
vessels  cash  commissions  or  gratuities  of  any  kind  whatsoever  as  in- 
ducements to  purchase  for  the  owners  of  the  vessel  operated  by  them 
ship  chandlery  supplies  from  the  respondent. 

It  is  further  ordered^  That  the  respondent,  within  60  days  after 
the  date  of  service  upon  him  of  this  order,  file  with  the  Commission 
a  report  in  writing,  setting  forth  in  detail  the  maimer  and  form  in 
which  he  has  complied  with  the  order  to  cease  and  desist  hereinaboye 
set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

ST.  LOUIS  LIGHTNING  ROD  CO.,  MONARCH  LIGHTNING 
ROD  CO.,  AND  FRANKLIN  LIGHTNING  ROD  CO. 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
'AN  ACT  OF  CONORESS  APPROVED  6EPTEMBPJI  26,  1914. 

Docket  807— March  SO,  1921. 

Syllabus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  lightning  rods, 
couplings,  and  fixtures  under  its  patents,  brands,  trade-marks,  and  trade 
names  of  "Franklin,"  "Franklin  lightning  rods,"  and  "C.  B.  F.  R."  (Cole 
Bros.  Franklin  Rods),  and  in  its  stationery  and  advertising  used  there* 
with  a  picture  of  Benjanrin  Franklin,  and  thereafter  a  competitor,  whose 
acknowledged  products  were  made  and  sold  under  its  own  well-known 
name,  brand  and  trade-mark, 

(a)  Secretly  organized  and  operated  two  other  companies  with  fictitious  ad- 
dresses for  nonexistent  offices  and  manufacturing  plants  as  Independent 
manufacturers  and  competitors,  in  whose  names  it  solicited  business  and 
sold  ^s  own  products  to  customers  to  whom  it  could  not  sell  under  its  own 
name  and  brand ; 

(b)  Adopted  for  one  of  these  bogus  independent  companies  the  name  of  "  Frank- 
lin Lightning  Rod  Ck).,"  using  therewith  on  its  stationery  and  advertising 
a  picture  of  Benjamin  Franklin,  and  sold  under  the  name  of  "Franklin 
lightning  rods"  its  products,  similar  to  Its  competitor's,  thus  passing  off 
its  goods  for  its  competitor's; 

(o)  Published  fftlse  and  disparaging  statements  and  criticisms  of  a  competitor 
and  its  course  of  business,  together  with  letters  of  said  competitor  pro- 
cured from  its  customers; 

All  with  the  intent  and  effect  of  deceiving  and  confusing  the  public,  embar- 
rassing its  competitor,  and  restraining  his  trade : 

Held,  That  such  acts  and  practices,  under  the  circumstances  set  forth,  con- 
stituted unfair  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  St.  Louis  Lightning  Bod 
Co.,  Monarch  Lightning  Eod  Co.,  and  Franklin  Lightning  Rod  Co., 
hereinafter  referred  to  as  respondents,  have  been  and  are  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  Septem- 
ber 26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes,'^  and  it  ap- 
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pealing  that  a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public,  issues  this  complaint,  stating  its  charges  in  that 
respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  St.  Louis  Lightning  Bod  Co., 
is  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Missouri,  with  its  principal  office 
and  place  of  business  located  at  the  city  of  St.  Louis,  in  said  State, 
and  is  now  and  at  all  times  hereinafter  mentioned,  has  been  engaged, 
directly  and  through  its  subsidiaries  and  owned  and  controlled  con- 
.cems,  in  the  manufacture  and  sale  of  lightning  rods,  fixtures,  and 
ornaments  generally  in  commerce  throughout  the  States  of  the  United 
States,  the  Territories  thereof,  and  the  District  of  Columbia,  in 
direct  competition  with  other  persons,  partnerships,  and  corpora- 
tion similarly  engaged ;  that  the  respondent,  Monarch  Lightning  Bod 
Co.,  is  a  corporation  organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Missouri,  with  its  principal 
office  and  place  of  business  located  at  the  city  of  St.  Louis,  in  said 
State,  and  is  now  and  at  all  times  hereinafter  mentioned  has  been 
engaged  in  the  sale  of  lightning  rods,  fixtures,  and  ornaments  gen- 
erally in  commerce  throughout  the  United  States,  the  Territories 
thereof,  and  the  District  of  Columbia,  in  direct  competition  with 
other  persons,  partnerships,  and  corporations  similarly  engaged ;  that 
the  respondent,  Franklin  Lightning  Rod  Co.,  is  a  corporation  or- 
^ganized,  existing,  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Missouri,  with  its  principal  office  and  place  of 
business  in  St.  Louis,  in  said  State,  and  is  now  and  at  all  times  herein- 
after mentioned  has  been  engaged  in  the  sale  of  lightning  rods,  fix- 
tures, and  ornaments  generally  in  commerce  throughout  the  United 
States,  the  Territories  thereof,  and  the  District  of  Columbia,  in  direct 
competition  with  other  persons,  partnerships  and  corporations  simi- 
larly engaged. 

Par.  2.  That  the  respondent  St.  Louis  Lightning  Bod  Co.  was 
organized  in  1902  by  H.  F.  Kretzer,  who  afterwards,  in  October, 
1916,  organized  and  financed  the  respondent  Monarch  Lightning 
Bod  Co.  as  a  subsidiary  of  said  St.  Louis  Lightning  Bod  Co.,  and 
afterwards,  in  August,  1917,  organized  and  financed  the  respondent 
Frankling  Lightning  Bod  Co.  also  as  a  subsidiary  of  the  said  St. 
Louis  Lightning  Bod  Co. ;  that  the  stock  ownership  and  control  of 
the  respondent  St.  Louis  Lightning  Bod  Co.  and  its  subsidiaries 
have  always  been  vested  in  said  H.  F.  Kretzer  and  members  of  his 
family  up  to  the  date  of  the  death  of  the  said  H.  F.  Kretzer  in 
January,  1919,  and  since  his  death  in  the  surviving  members  of  the 
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family;  that  the  nominal  incorporatoTS  and  officers  of  said  subsidiary 
oMrporations  are  former  employees  of  said  ijSt.  Louis  Lightning  Bod 
Co. ;  that  the  respondent  St.  Louis  Lightning  Bod  Co.  has  concealed 
and  still  continues  to  conceal  from  the  purchasing  public  its  control 
of  an  interest  in  the  respondents  Monarch  Lighting  Bod  Co.  and 
Franklin  Lightning  Bod  Co.  and  has  permitted  and  still  permits  said 
respondents  to  be  held  out  and  advertised  as  wholly  independent  of 
said  St.  Louis  Lightning  Bod  Co.,  and  has  authorized  and  permitted 
the  products  of  said  subsidiaries  to  be  sold  and  offered  for  sale  with- 
out any  disclosure  of  the  real  stock  ownership  or  control  of  said 
subsidiaries,  thereby  acquiring  for  such  subsidiaries  certain  trade 
and  business  which  could  not  have  been  acquired  Had  the  Istock  owner- 
ship and  control  of  said  subsidiaries  been  known  to  the  public. 

Pab.  3.  That  the  selection  of  the  corporate  name  for  the  respondent 
Monarch  Lightning  Bod  Co.  has  had  the  effect  of  creating  confusion 
in  the  trade,  thereby  enabling  respondents  to  compete  unfairly  for 
the  business  of  a  competitor,  which  competitor  had  given  to  its  prod- 
ucts the  trade  name  of  '^  Monarch,"  and  had  adopted  for  its  products 
the  trade  slogan  of  ^^ Monarch  of  all  rods";  that  the  selection  of  the 
corporate  name  for  the  respondent  Franklin  Lightning  Bod  Co. 
has  had  the  effect  of  creating  confusion  in  the  trade,  thereby  .en- 
abling respondents  to  compete  unfairly  for  the  business  of  another 
competitor  which  had  succeeded  to  the  business  and  assets,  including 
the  good  will,  of  the  Cole  Bros.  Lightning  Bod  Co.,  which  company 
had  marketed  its  product  under  the  trade  name  of  '' Franklin"; 
that  the  name  of  an  employee  of  the  St.  Louis  Lightning  Bod  Co., 
with  the  name  of  ^^  Daniels,"  was  used  as  an  incorporator  of  said 
Franklin  Lightning  Bod  Co.,  which  had  the  effect  of  causing  further 
confusion  in  the  trade,  due  to  the  fact  that  in  the  organization  of  a 
leading  competitor  of  respondents'  there  was  a  man  well  known  to 
the  trade  by  the  name  of  "  Daniels."  * 

Pab.  4.  That  respondents  for  more  than  two  years  last  past  have 
been  pursuing  the  policy  of  spying  on  the  business  of  their  competi- 
tors, thereby  obtaining  confidential  information  concerning  the  busi- 
ness of  said  competitors,  and  have  been  secretly  paying  employees  of 
its  competitors  large  sums  of  money  for  confidential  information 
concerning  the  business  of  such  competitors,  including  names  of 
customers  and  destinations  of  shipments  of  products  sold  by  said 
competitors  and  other  information  constituting  business  secrets,  and 
have  used  the  information  thus  obtained  in  acquiring  the  business  of 
their  competitors. 
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Par.  5.  That  respondents  have  pursued  the  policy  of  making  dis- 
paraging statements  concerning  the  responsibility  and  business  of 
their  competitors  and  have  reported  to  the  trade  that  one  of  its  most 
active  competitors  had  retired  from  the  lightning>rod  business  and 
had  gone  into  the  moving-picture  business. 

Par.  6.  That  respondents  have  misbranded  certain  products  sold 
by  them  and  have  designated  a  rod  sold  by  them  with  a  joint  or  con- 
nection which  it  designated  as  a  ^^ rivet  grip"  connection,  whereas 
there  is  no  rivet  used  in  making  such  connection  or  joint,  but  said 
connection  or  joint  contains  only  an  imitation  of  a  head  of  a  rivet. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission,  having  issued  and  served  upon  the 
above-named  respondents  its  complaint  herein,  wherein  it  is  alleged 
that  it  had  reason  to  believe  that  said  respondents  have  been,  and 
now  are,  using  unfair  methods  of  competition  in  interstate  com- 
merce in  violation  of  the  provisions  of  section  5  of  an  act  of  Con- 
gress, approved  September  26,  1914,  entitled,  "An  act  to  create  a 
Federal  Trade  Conmiission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  that  a  proceeding  by  it  in  that  respect  would 
be  to  the  interest  of  the  public,  and  fully  stating  its  charges  in  this 
respect,  and  the  said  respondents  having  entered  their  appearances 
and  filed  their  answers  to  said  complaint,  and  the  issues  so  raised 
having  come  on  for  hearing  before  an  examiner  of  the  Commission, 
and  the  Federal  Trade  Commission  having  duly  appeared  and  intro- 
duced its  evidence  in  support  of  the  said  charges,  and  the  said  re- 
spondents having  duly  appeared  in  person  and  by  attorney  and 
introduced  their  evidence  in  denial  thereof,  and  all  testimony  heard 
at  said  hearing  having  been  reduced  to  writing,  and,  together  with 
the  evidence  received^  having  been  duly  filed  in  the  office  of  the  Com- 
mission, and  the  Commission  and  respondents  having,  through  their 
respective  attorneys,  submitted  briefs  and  made  oral  argument  herein, 
and  the  Commission  having  duly  considered  the  same  and  being  fully 
advised  in  the  premises,  makes  this  its  report  in  writing,  stating  its 
findings  as  to  the  facts  and  conclusions  as  follows : 

FINDIKOS  AS  TO  THE  FACTS. 

Pabaorafh  1.  That  respondent  St.  Louis  Lightning  Rod  Co.  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Missouri,  having  its  principal  office  and  place  of 
business  located  at  the  city  of  St.  Louis  in  said  State,  and  is  now,  and 
at  all  times  hereinafter  mentioned  has  been,  engaged  in  the  business 


ST.  liOXnS  UGHTNUrQ  BOD  00.  BT  AU  S31 

82T  Flndinga 

of  manufacturing  and  selling  and  shipping  lightning  rods  and  light- 
ning-rod couplings  and  fixtures  from  the  city  of  St.  Louis  in  the 
State  of  Missouri  to  purchasers  thereof,  located  throughout  various 
States  of  the  United  States,  in  direct  competition  with  other  persons, 
firms,  and  corporations  similarly  engaged. 

Par.  2.  That  respondent  Monarch  Lightning  Bod  Co.  is  a  trade- 
name company,  under  which  trade  name  the  respondent  St.  Louis 
Lightning  Rod  Co.  conducts  a  part  of  its  business.  That  respondent 
St.  Louis  Lightning  Bod  Co.,  through  respondent  Monarch  Lightning 
Rod  Co.  is  now,  and  at  all  times  hereinafter  mentioned  has  been, 
engaged  in  the  business  of  selling  and  shipping  lightning  rods  and 
lightning-rod  couplings  and  fixtures  from  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  to  purchasers  thereof  located  throughout  various 
States  of  the  United  States  in  direct  competition  with  other  persons, 
firms,  and  corporations  similarly  engaged. 

Pab.  3.  That  respondent  Franklin  Lightning  Rod  Co.  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Missouri,  having  its  principal  office  and  place  of.  business 
located  in  the  city  of  St.  Louis  in  said  State,  and  is  now,  and  at  all 
times  hereinafter  mentioned  has  been,  engaged  in  the  business  of 
selling  and  shipping  lightning  rods  and  lightning-rod  couplings  and 
fixtures  from  the  city  of  St.  Louis  in  the  State  of  Missouri  to  pur- 
chasers thereof  located  throughout  various  States  of  the  United  States 
in  direct  competition  with  other  persons,  firms,  and  corporations  sim- 
ilarly engaged. 

Par.  4.  That  Henry  F.  Kretzer  organized  and  caused  to  be  incorpo- 
rated respondent  St.  Louis  Lightning  Rod  Co.  in  1902,  and  became 
its  president,  and  served  as  such  until  his  death,  in  January,  1919 ; 
that  Henry  F.  Kretzer  during  his  lifetime  owned  and  controlled 
respondent  St.  Louis  Lightning  Rod  Co.,  and  that  since  his  death 
the  personal  representatives  of  Henry  F.  Kretzer  have  owned  and 
controlled  and  do  now  own  and  control  respondent  St.  Louis  Light- 
ning Rod  Co. ;  that  at  the  time  of  the  organization  of  the  respondent 
St.  Louis  Lightning  Rod  Co.  it  adopted,  applied,  and  used  the  trade 
name  "  Kretzer  Brand  "  for  its  lightning  rods ;  that  respondent  St. 
Louis  Lightning  Rod  Co.,  under  its  corporate  name,  has  continuously 
since  1902  manufactured  and  sold  "  Kretzer  Brand  "  lightning  rocb 
to  the  lightning-rod  trade  in  interstate  commerce,  through  the  medium 
of  traveling  agents,  correspondence,  and  advertising ;  that  the  trade 
name  ^  Kretzer  Brand  "  as  adopted  and  applied  to  lightning  rods 
manufactured  and  sold  by  respondent  St.  Louis  Lightning  Rod  Co. 
under  its  corporate  name  has  long  since  come  to  mean  and  designate 
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to  the  lightning-rod  trade  lightning  rods  manufactured  by  resposident 
St»  Louis  Lightning  Bod  Co. 

Par.  5.  That  the  respondent  St.  Louis  Lightning  Bod  Co.  through 
its  traveling  agents,  for  more  than  one  year  prior  to  the  filing  of  the 
complaint  herein,  secured  and  procured  from  customers  and  pros- 
pective customers  of  a  competitor  letters  written  to  said  customers 
and  prospective  customers  by  its  said  competitcMr,  and,  with  the 
purpose  of  embarrassing  and  restraining  its  said  competitor  in  the 
manufacture  and  sale  of  lightning  rods  in  interstate  commerce,  pub- 
lished and  circulated  among  lightning-rod  dealers  located  through- 
out various  States  of  the  United  States  certain  printed  publications 
wherein  was  printed  and  set  forth  copies  of  the  aforesaid  letters 
written  by  its  said  competitors  to  its  customers  and  prospective 
customers,  and  wherein  was  printed  and  set  forth  false  and  dis- 
paraging statements,  criticisms,  and  comments  concerning  its  said 
competitor  and  the  method  and  manner  in  which  its  said  competitor 
conducted  and  transacted  its  said  business,  and  that  the  tend^icy 
of  such  acts  has  been  to  hinder  and  dissuade  customers  and  pro- 
spective customers  from  purchasing  lightning  rods  from  its  said 
competitor. 

Par.  6.  That  respondent  St.  Louis  Lightning  Bod  Co.,  in  October, 
1916,  organized  respondent  Monarch  Lightning  Bod  Co.;  that  re- 
spondent Monarch  Lightning  Bod  Co.  is  owned  and  controlled  by 
respondent  St.  Louis  Lightning  Bod  Co. ;  that  respondent  St.  Louis 
Lightning  Bod  Co.,  through  the  respondent  Monarch  Lightning  Bod 
Co.  and  under  the  trade  name  Monarch  Lightning  Bod  Co.  has  con- 
tinuously since  October,  1916,  through  the  medium  of  advertising 
and  correspondence,  sold  lightning  rods  in  interstate  conmierce  to 
the  lightning-rod  trade,  said  lightning  rods  being  sold  as  and  desig- 
nated '^  Monarch  lightning  rods.'' 

Par.  7.  That  respondent  St.  Louis  Lightning  Bod  Co.  through 
respondent  Monarch  Lightning  Bod  Co.  since  the  organization  of 
said  Monarch  Lightning  Bod  Co.,  has  represented,  advertised,  and 
held  the  said  Monarch  Lightning  Bod  Co.  out  to  the  lightning-rod 
trade  and  the  general  public  to  be  an  independent  manufacturer  of 
lightning  rods  and  lightning-rod  couplings  and  fixtures,  with  man- 
ufacturing plant  and  business  office  located  at  822  Chestnut  Street, 
St.  Louis,  Mo.,  whereas  in  truth  and  in  fact  respondent  Monarch 
Lightning  Bod  Co.  has  not  now  and  has  never  had  any  manufactur- 
ing plant  and  does  not  now  and  has  never  manufactured  lightning 
rod  or  lightning-rod  couplings  and  fixtures,  and  in  truth  and  in  fact 
respondent  Monarch  Lightning  Bod  Co.'s  business  office  is  not  lo- 
cated at  822  Chestnut  Street,  in  the  city  of  St.  Louis,  in  the  State  of 
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Missouri,  but  is  located  in  the  office  of  respondent,  St.  Louis  Light- 
ning Rod  Cio.,  located  at  2185  DeKalb  Street,  in  the  city  of  St.  Louis, 
in  the  State  of  Missouri. 

Pab.  8.  That  respondent  St.  Louis  Lightning  Rod  Co.,  at  the  time 
of  the  organization  of  respondent  Monarch  Lightning  Rod  Co.,  fur- 
nished and  gave  to  respondent  Monarch  Lightning  Rod  Co.  a  list  con- 
taining the  names  and  address  of  lightning-rod  dealers  to  whom  re- 
spondent St  Louis  Lightning  Rod  Co.  had  been  unable  to  sell  its 
^^  Kretzer  Brand  "  lightning  rods ;  that  respondent  St.  Louis  Light- 
ning Rod  Co.,  through  the  said  Monarch  Lightning  Rod  Co.,  has, 
through  the  medium  of  correspondence  and  advertising,  solicited  the 
sale  of  and  sold  Monarch  lightning  rods  to  lightning-rod  dealers 
subsequent  to  and  in  Instances  where  respondent  St.  Louis  Lightning 
Rod  Co.  solicited  the  sale  of  and  had  been  unable  to  sell  its  ^^  Kretser 
Brand  "  lightning  rods. 

Par.  9.  That  Henry  F.  Kretzer  organized  and  caused  to  be  incor- 
porated respondent  Franklin  Lightning  Rod  Co.  in  August,  1917,  to 
engage  in  the  business  of  selling  lightning  rods  and  lightning-rod 
couplings  and  fixtures,  manufactured  by  respondent,  St.  Louis  Light- 
ning Rod  Co. ;  that  Henry  F.  Kretzer,  during  his  lifetime  owned  and 
controlled  respondent  Franklin  Lightning  Rod  Co.  and  that  since 
his  death  his  personal  representatives  have  owned  and  controlled 
and  do  now  own  and  control  respondent  Franklin  Lightning  Rod 
Co.  That  respondent  Franklin  Lightning  Rod  Co!  under  its  cor- 
porate name  has  continually,  since  1917,  through  the  medium  of  ad- 
vertising and  correspondence,  sold  lightning  rods  in  interstate  com- 
merce to  the  lightning-rod  trade,  said  lightning  rods  being  sold  as 
and  designated  ^'  Franklin  lightning  rods." 

Par.  10.  That  Cole  Bros.  Lightning  Rod  Co.,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Missouri,  and  located  at  the  city 
of  St.  Louis,  in  said  State,  adopted,  applied  and  used  the  name 
•*  Franklin "  for  lightning  rods  and  lightning-rod  couplings  and 
fixtures  and  adopted  and  used  a  certain  cut  or  picture  of  Benjamin 
Franklin  upon  its  stationery  and  advertising  matter;  that  the  name 
"  Franklin  "  as  adopted  and  applied  to  lightning  rods  and  lightning- 
rod  couplings  and  fixtures  had  been  used  by  Cole  Bros.  Lightning 
Rod  Co.  in  the  manufacture  and  sale  of  its  lightning  rods  and  light- 
ning-rod couplings  and  fixtures  for  many  years  prior  to  the  organi- 
zation of  respondent  Franklin  Lightning  Rod  Co.;  that  the  name 
**  Franklin,"  as  adopted  and  applied  to  lightning  rods  and  lightning- 
rod  couplings  and  fixtures,  had  come  to  mean  and  designate  to  -the 
lightning-rod  trade  lightning  rods  manufactured  and  sold  by  Cole 
Bros.  Lightning  Rod  Co, 
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Par.  11.  That  Cole  Bros.  Lightning  Rod  Co.,  prior  to  the  organi- 
zation of  respondent  Franklin  lightning  Bod  Co.,  was  the  owner  of 
United  States  registered  trade-mark  "  Franklin  "  as  applied  to  light- 
ning rods  and  lightning-rod  couplings  and  fixtures,  same  being  the 
name  it  had  for  many  years  adopted,  applied^  and  used  to  designate 
lightning  rods  and  lightning-rod  couplings  and  fixtures  of  its  manu- 
facture; said  trade-mark  being  evidenced  by  registered  certificate 
No.  104631. 

'  Par.  12.  That  Cole  Bros.  Lightning  Eod  Co.,  prior  to  the  organi- 
zation of  respondent  Franklin  Lightning  Bod  Co.,  was  the  owner  of 
United  States  registered  trade-mark  '^  C.  B.  F.  B."  as  applied  to 
lightning  rods  and  lightning-rod  couplings  and  fixtures,  same  being 
letters  indicating  Cole  Brothers  Franklin  rods,  which  it  had  for  many 
years  adopted,  applied  and  used  to  designate  lightning  rods  and 
lightning-rod  couplings  and  fixtures  of  its  manufacture,  said  trade- 
mark being  evidenced  by  registered  certificate  No.  104530. 

Par.  13.  That  Cole  Bros.  Lightning  Bod  Co.,  having  decided  to 
discontinue  the  further  manufacture  and  sale  of  lightning  rods  and 
lightning-rod  couplings  and  fixtures,  on  June  30, 1917,  sold,  assigned, 
and  transferred  to  the  Miller  Lightning  Bod  Co.,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Missouri,  having  its  business 
office  and  manufacturing  plant  located  at  the  city  of  St.  Louis,  in 
the  State  of* Missouri,  its  business,  trade-marks,  and  patents;  and 
that  the  said  Assignment  of  said  trade-marks  and  patents  was  duly 
recorded  in  the  United  States  Patent  Office,  October  27, 1917. 

Par.  14.  That  the  Miller  Lightning  Bod  Co.,  after  purchase  of  the 
Cole  Bros.  Lightning  Bod  Co.,  notified  the  lightning-rod  trade  and 
advertised  to  said  trade  that  it  had  purchased  the  business,  trade- 
marks, and  patents  of  Cole  Bros.  Lightning  Bod  Co.  and  would  be 
prepared  to  manufacture  and  sell  "  Cole  Bros.  Franklin  rods  " ;  that 
the  Miller  Lightning  Bod  Co.,  after  purchase  of  the  Cole  Bros. 
Lightning  Bod  Co.'s  business,  trade-marks,  and  patents,  did  manu- 
facture and  sell  lightning  rods  and  lightning-rod  couplings  and  fix- 
tures, branded,  marked,  and  designated  "  Cole  Bros.  Franklin  rods,** 
and  that  the  lightning  rods  and  lightning-rod  couplings  and  fix- 
tures so  branded  and  designated  are  the  same  in  every  respect  as  the 
lightning  rods  and  lightning-rod  couplings  and  fixtures  formerly 
manufactured  and  sold  by  Cole  Bros.  Lightning  Bod  Co.  and  well- 
known  to  the  trade  as  "  Franklin  lightning  rods." 

Pab.  15.  That  at  the  time  of  the  organization  of  respondent,  Frank- 
lin Lightning  Bod  Co.,  Henry  F.  Kretzer,  selected  and  chose  the  cor- 
porate name  "Franklin  Lightning  Bod  Co.";  that  the  lightning 
rods  and  lightning-rod  couplings  and  fixtures  manufactured  by  re- 
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spondent  St.  Louis  Lightning  Rod  Co.  and  sold  to  the  lightning-rod 
trade  by  respondent  Franklin  Lightning  Rod  Co.,  under  its  corporate 
name,  and  designated  and  advertised  as  ^'  Franklin  Lightning  rods," 
are  similar  in  size,  shape,  and  appearance  to  the  lightning  rods  and 
lightning-rod  couplings  and  fixtures  formerly  manufactured  and 
sold  by  Cole  Bros.  Lightning  Rod  Co.  and  known  to  the  trade  as 
"Franklin  Lightning  rods,"  now  manufactured  and  sold  by  the 
Miller  Lightning  Rod  Co. ;  that  respondent,  Franklin  Lightning  Rod 
Co.,  in  the  conduct  of  its  business  since  the  time  of  its  organization 
has  used  a  certain  cut  or  picture  of  Benjamin  Franklin  upon  its  sta- 
tionery and  advertising  matter. 

Par.  16.  That  respondent  St.  Louis  Lightning  Rod  Co.  has 
represented,  advertised,  and  held  respondent  Franklin  Lightning 
Rod  Co.  out  to  the  lightning-rod  trade  and  the  general  public  to 
be  an  independent  manufacturer  of  lightning  rods  and  lightning- 
rod  couplings  and  fixtures,  with  manufacturing  plant  ana  business 
office  located  at  2134  South  Second  Street,  St.  Louis,  Mo.,  whereas 
in  truth  and  in  fact  respondent  Franklin  Lightning  Rod  Co.  has 
not  now  and  has  never  had  any  manufacturing  plant  and  does  not 
now  and  has  never  manufactured  lightning  rods  or  lightning-rod 
couplings  and  fixtures,  and  in  truth  and  in  fact  respondent  Franklin 
Lightning  Rod  Co.'s  business  office  is  not  located  at  2134  South 
Second  Street,  in  the  city  of  St.  Louis,  in  the  State  of  Missouri,  but 
is  located  at  the  office  of  respondent  St.  Louis  Lightning  Rod  Co., 
located  at  2134  De  Kalb  Street,  in  the  city  of  St.  Louis,  in  the  State 
of  Missouri. 

Par.  17.  That  respondent  St.  Louis  Lightning  Rod  Co.,  at  the 
time  of  the  organization  of  respondent  Franklin  Lightning  Rod  Co., 
furnished  and  gave  to  respondent  Franklin  Lightning  Rod  Co.  a 
list  containing  the  names  and  addresses  of  lightning-rod  dealers  to 
whom  respondent  St.  Louis  Lightning  Rod  Co.  had  been  unable  to 
sell  its  ^^Kretzer  Brand"  lightning  rods;  that  respondent  Franklin 
Lightning  Rod  Co.  has,  through  the  medium  of  correspondence  and 
advertising,  solicited  the  sale  of  and  sold  Franklin  lightning  rods 
to  lightning-rod  dealers  subsequent  to  and  in  instances  where  re- 
spondent St.  Louis  Lightning  Rod  Co.  solicited  the  sale  of  and  has 
been  unable  to  sell  its  '^  Kretzer  Brand  "  lightning  rods. 

Par.  18.  That  the  effect  of  the  acts,  practices,  and  representations 
of  respondents  in  the  manner  and  form  mentioned  and  set  forth  in 
the  foregoing  paragraphs  are  designed  and  calculated  to  embarrass 
competitors  of  said  respondents  in  the  conduct  of  their  said  business, 
and  have  the  tendency  and  capacity  to  confuse  and  deceive  the 
lightning-rod  trade,  and  have  resulted  in  confusion  and  uncertainty 
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regarding  the  relation  between  respondents  and  a  competitor  of 
respondents  and  have  resulted  in  the  lightning-rod  trade  being 
misled  into  believing  that  lightning  rods  sold  by  respondents  were 
of  the  manufacture  and  sale  of  a  competitor  of  said  respondents. 

GOKCLUSIONS. 

The  practices  of  the  said  respondents,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  ^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes.'* 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis^ 
sion  upon  the  complaint  of  the  Commission  and  answer  of  the  re- 
spondents, testimony,  and  evidence,  and  the  argument  of  counsel^ 
and  the  Commission  having  made  its  findings  as  to  the  facts,  with  its 
conclusions  that  the  respondents  have  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled  ^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  is  now  orderedy  That  the  respondent  St.  Louis  Lightning  Rod 
Co.,  and  its  agents,  servants,  and  employees,  and  each  and  every 
one  of  them,  do  cease  and  desist  from  directly  or  indirectly : 

1.  Publishing  or  circulating  advertising  matter  or  other  written  or 
printed  matter  wherein  is  printed  or  set  forth  any  false  or  disparag- 
ing statement,  comment,  or  criticism  concerning  the  business  or 
business  method  of  any  competitor,  or  wherein  is  printed  or  set  forth 
any  false  or  disparaging  statement,  comment,  or  criticism  concern- 
ing a  letter  or  letters  written  by  any  competitor  to  a  customer  or 
prospective  customer,  with  the  purpose  or  effect  of  restraining  or 
embarrassing  any  competitor  in  the  conduct  of  its  business  or  hinder- 
ing or  dissuading  customers  or  prospective  customers  from  purchas- 
ing lightning  rods  from  any  of  its  competitors. 

2.  Until  such  time  as  respondent  Monarch  Lighting  Rod  Co.  may 
be  actually  engaged  in  the  manufacture  of  lightning  rods  and  light- 
ning-rod couplings  and  fixtures,  circulating  in  advertising  matter,  in 
letters,  or  otherwise,  statements  or  representations  to  the  effect  that 
said  Monarch  Lightning  Rod  Co.  is  a  manufacturer  of  lightning 
rods  and  lightning-rod  couplings  and  fixtures,  or  in  any  other  man- 
ner conveying  the  impression  that  said  Monarch  Lightning  Rod  Co. 
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is  engaged  in  the  business  of  manufacturing  lightning  rods  or  light- 
ning-rod couplings  or  lightning-rod  fixtures,  when  it  is  not  actually 
so  engaged. 

3.  Circulating  in  advertising  matter,  in  letters,  or  otherwise  state- 
ments or  representations  which  falsely  state  or  represent  the  address 
or  location  of  respondent  Monarch  Lightning  Bod  Co.'s  ofBce  or 
place  of  business. 

4.  Selling  lightning  rods  or  lightning-rod  couplings  or  fixtures 
through  respondent  Franklin  Lightning  Bod  Co.  without  fully  dis- 
closing to  the  trade  and  the  purchasing  and  consuming  public  that 
the  St.  Louis  Lightning  Bod  Co.  controls  the  distribution  and  sale  of 
lightning  rods  and  lightning-rod  couplings  and  fixtures  sold  through, 
by,  or  under  the  name  of  respondent  Franklin  Lightning  Bod  Co. 

5.  Until  such  time  as  respondent  Franklin  Lightning  Bod  Co.  may 
be  actually  engaged  in  the  manufacture  of  lightning  rods  and  light- 
ning-rod couplings  and  fixtures,  circulating  in  advertising  matter,  in 
letters,  or  otherwise,  statements  or  representations  to  the  effect  tliat 
said  Franklin  Lightning  Bod  Co.  is  a  manufacturer  of  lightning  rods 
and  lightning-rod  couplings  and  fixtures,  or  in  any  other  manner 
conveying  the  impression  that  said  Franklin  Lightning  Bod  Co.  is 
engaged  in  the  business  of  manufacturing  lightning  rods,  or  light- 
ning-rod couplings,  or  lightning-rod  fixtures  when  it  is  not  actually 
so  engaged. 

6.  Circulating  in  advertising  matter,  in  letters,  or  otherwise  state- 
ments or  representations  which  falsely  state  or  represent  the  address 
or  location  of  respondent  Franklin  Lightning  Bod  Co.'s  office  or 
place  of  business. 

It  M  further  ordered^  That  the  respondent  St.  Louis  Lightning 
Bod  Co.  shall,  within  60  days  after  the  service  upon  it  of  a  copy  of 
this  order,  file  with  the  Federal  Trade  Commission  a  report  in  writ- 
ing, setting  forth  in  detail  the  manner  and  form  in  which  it  has 
complied  with  the  order  to  cease  and  desist  herein  set  forth. 

74636*— 22 ^22 
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FEDERAL  TRADE  COMMISSION 
BIG  FOUR  GROCERY  COMPANY. 

OOMIOiAINT  IN  THB  MATTEB  OF  THE  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONOBESS  APPROVED  SEFTEKBEB  26,  10 14, 

Docket  547— March  80,  1921. 
Syllabus. 

Where  a  corporation  engaged  In  the  sale  of  groceries  by  mall,  exclnsively  In 
combination  orders  so  assembled  that  each  assortment  contained  one  or  more 
items,  the  quality  and  retail  prices  of  which  were  well  known  to  the  pur- 
chasing public,  and  other  items,  the  greater  part  of  the  assortment,  the 
quality  and  retail  prices  of  which  were  not  well  known,  in  advertiaing  said 
orders 

(a)  Set  forth  prices  of  the  different  items,  which  for  the  staple  articles  were 
less  than  cost,  but  for  the  others  were  sufficiently  high  to  afford  a  satisfac- 
tory profit  on  the  assortment  as  a  whole,  thereby  deceiving  customers  as 
to  prices  of  all ; 

(&)  Falsely  represented  that  the  prices  both  of  assortments  and  items  compos- 
ing the  same,  were  less  than  those  of  its  competitors  for  similar  assortments 
and  items;  and 

(c)  Advertised  that  it  was  selling  sugar  at  4}  cents  a  pound,  flour  at  $7.98  a 
barrel,  F^s  Naptha  soap  at  2  cents  a  bar,  and  Quaker  Oats  at  4  cents  a 
package,  the  fact  being  that  It  sold  none  of  the  items  in  the  assortments  at 
the  prices  specified,  but  only  In  combination  orders : 

Held,  That  such  false  and  misleading  advertising,  under  the  circumstances  set 
forth,  constituted  unfair  methods  of  competition. 

AMENDED  COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from 
a  preliminary  investigation  made  by  it  that  Big  Four  Grocery  Co., 
hereinafter  referred  to  as  the  respondent,  has  been  and  is  using  un- 
fair methods  of  competition  in  interstate  commerce  in  violation  of 
the  provisions  of  section  5  of  an  act  of  Congress  approved  Septem- 
ber 26,  1914,  entitled,  ^'An  act  to  create  a  Federal  Trade  Commis- 
sion, to  define  its  powers  and  duties,  and  for  other  purposes,'^  and  it 
appearing  that  a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public,  issues  this  amended  complaint  stating  its 
charges  in  that  respect  on  information  and  belief  as  follows : 

Pabaoraph  1.  That  the  Big  Four  Grocery  Co.  is  a  corporation 
organized,  existing,  and  doing  business  undelr  and  by  virtue  of  flie 
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laws  of  the  State  of  Illinois,  haying  its  principal  office  and  place  of 
business  located  at  tl\e  city  of  Chicago,  in  said  State,  now  and  at  all 
times  hereinafter  mentioned  engaged  in  the  business  of  selling 
groceries  and  similar  articles  throughout  the  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia  from  one  central 
office  by  advertisements,  catalogues,  parcel  post,  express,  and  other 
means  in  direct  competition  with  other  persons,  firms,  copartner- 
ships, and  corporations  similarly  engaged. 

Pab.  2.  That  in  the  conduct  of  its  business  the  respondent.  Big 
Four  Grocery  Co.,  transports  and  causes  to  be  transported  the  mer- 
chandise so  sold  by  it  through  various  States  of  the  United  States  in 
and  to  other  States  of  the  United  States,  where  the  same  are  de- 
livered to  the  purchasers  thereof,  and  there  is  continuously  and  has 
been  at  all  times  herein  mentioned  a  constant  current  of  trade  and 
commerce  in  said  merchandise  between  and  among  the  various  States 
of  the  United  States  and  the  District  of  Columbia,  and  more  espe- 
cially from  other  States  and  Territories  of  the  United  States  and 
the  District  of  Columbia  to  and  through  the  city  of  Chicago,  State 
of  Illinois,  and  therefrom  to  and  through  other  States  and  Terri- 
tories of  the  United  States  and  the  District  of  Columbia. 

Par.  3.  That  said  respondent  in  the  course  of  its  said  business 
makes  use  of  catalogues  and  other  advertising  matter  which  is  given 
general  circidation  throughout  the  States  and  Territories  of  the 
United  States  and  in  the  District  of  Columbia,  which  said  catalogues 
and  advertisements  contain  certain  false  and  misleading  statements 
concerning  respondent's  said  business  and  alleged  benefits  which  the 
public  might  derive  from  trading  with  respondent ;  that  among  such 
false  and  misleading  statements  are  statements  to  the  effect  that 
respondent  sells  sugar  at  4^  cents  per  pound  and  flour  at  $7.98  per 
barrel ;  that  in  respondent's  Trial  Order  No.  2  the  estimated  retail 
value  of  the  several  items  is  $3.64  and  that  purchasers  save  approxi- 
mately $1.65  by  purchasing  said  order  at  $1.99  from  respondent; 
whereas  the  prices  obtained  by  respondent  for  the  goods  sold  in  com- 
bination lots  or  assortments  as  a  whole  are  substantially  the  same 
or  greater  than  the  prices  which  retail  grocers  generally  obtain  for 
Uke  assortments  as  a  whole,  and  respondents  do  not  possess  any  ad- 
vantage in  buying  grocery  products  which  enable  them  to  sell  such 
products  at  prices  lower  than  those  of  other  dealers. 

Par.  4.  That  the  several  combination  lots  or  assortments  so  adver- 
tised by  respondent  are  sold  by  it  and  for  certain  fixed  prices  for 
such  combination  lots  or  assortments  as  a  whole;  that  said  fixed 
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prices  are  sufficient  in  amount  to  yield  respondent  a  profit  on  the 
combination  lot  or  assortment  as  a  whole,  respondent  refusing  to 
sell  separately  the  items  comprising  any  such  given  assortment; 
that  the  various  items  and  quantities  thereof  comprising  each  said 
combination  lot  or  assortment  are  listed  and  arranged  in  such  adver- 
tisements so  that  appearing  opposite  to  or  in  connection  with  such 
items  are  figures,  ostensible  prices,  which  have  no  relation  to  the 
actual  prices  at  which  respondent  sells  such  items,  either  separately 
or  in  combination,  but  are  of  such  arbitrary  amounts  and  arrange- 
ment that  when  added  appear  to  equal  the  total  price,  or  the  one 
and  only  price  so  advertised,  which  respondent  expects  to  receive 
or  does  receive;  that  the  arrangement  and  positions  of  said  items 
with  reference  to  said  figures  or  ostensible  prices  are  such  that  oppo- 
site to  or  in  connection  with  staples  the  prices  of  which  are  well 
known  to  the  public  generally,  such  as  flour  and  sugar,  are  placed 
figures,  ostensible  prices,  far  below  the  wholesale  cost  thereof  or  of 
any  cost  at  which  respondent  could  secure  such  staples  at  any  time 
herein  mentioned ;  and  opposite  to  or  in  connection  with  items,  the 
prices  of  which  are  not  well  known  to  the  public,  are  placed  figures, 
ostensible  prices,  of  sufficient  amounts  to  give  respondent  a  satis- 
factory profit  on  each  item  of  such  combination  lots  or  assortments 
and  to  cover  the  loss  respondent  would  sustain  if  it  actually  sold 
said  staples  at  the  prices  advertised ;  that  the  method  of  advertising 
thus  employed  by  respondent  has  a  capacity  to  deceive  and  does 
deceive  purchasers  and  prospective  purchasers  into  the  belief  that 
respondent  is  selling  staples  and  other  groceries  at  prices  far  below 
its  competitors,  when  in  truth  and  in  fact  the  prices  obtained  by 
respondent  for  the  goods  sold  in  combination  lots  or  assortments 
as  a  whole  are  substantially  the  same  or  greater  than  the  prices  which 
retail  grocers  generally  obtain  for  like  assortments  as  a  whole. 

Par.  6.  That  the  respondent,  Big  Four  Grocery  Co.,  for  more 
than  six  months  last  past  in  commerce  aforesaid  has  published  and 
printed  in  the  advertisements  circulated,  as  aforesaid,  price  lists 
comparing  the  prices  charged  by  it  to  the  average  retail  price 
charged  by  its  competitors;  that  the  average  retail  price  lists  so 
advertised  and  published  are  false  and  misleading  and  are  cal- 
culated and  designed  to  and  do  mislead  the  trade  and  general  public 
into  the  belief  that  such  average  retail  prices  are  higher  than  they 
are  in  truth  and  in  fact,  thereby  imputing  respondent's  competitors 
with  the  purpose  of  charging  more  than  a  fair  price  for  their 
groceries. 
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REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26,  1914,  the  Federal  Trade  Commission  issued  and  served  an 
amended  complaint  upon  the  respondent,  Big  Four  Grocery  Co., 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce, in  violation  of  the  provisions  of  said  act. 

The  respondent  having  failed  to  answer  said  amended  complaint 
within  the  time  prescribed  by  law  and  the  rules  of  practice  of  the 
Commission,  or  at  all,  due  notice  was  served  upon  the  respondent  of 
the  time  and  place  of  hearing,  and  thereupon  hearings  were  had  be- 
fore an  examiner  of  the  Commission  theretofore  duly  appointed,  and 
testimony  was  introduced  and  evidence  received  in  support  of  the 
allegations  of  the  amended  complaint,  and  the  respondent,  by  its 
attorney,  Charles  B.  Stafford,  appeared  and  stated  of  record  that 
it  would  neither  submit  testimony  nor  make  a  defense  herein. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  fully  considered  the  record,  and  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusions : 

FINDINOS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Big  Four  Grocery  Co.,  at 
the  time  of  the  issuance  of  the  amended  complaint  herein,  was  a 
corporation  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  having  its  principal  office 
and  place  of  business  located  at  the  city  of  Chicago,  in  said  State,  and 
at  the  time  of  the  issuance  of  the  amended  complaint  herein  and  for 
more  than  one  year  therefrom  has  been  engaged  in  the  business  of 
selling  and  shipping  grocery  products,  in  combination  or  assortment 
lots,  from  the  city  of  Chicago,  in  the  State  of  Illinois,  to  purchasers 
thereof  located  throughout  the  various  States  and  Territories  of 
the  United  States,  and  the  District  of  Columbia,  in  direct  competition 
with  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Par.  2.  That  during  all  of  the  time  herein  mentioned  the  re- 
spondent in  the  course  of  its  business  as  aforesaid  has  conducted  and 
now  conducts  the  same  through  the  medium  of  advertisements,  cata- 
logues^  and  other  printed  and  written  matter,  published  and  circu- 
lated through  the  various  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia. 
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Par.  3.  That  combinations  or  assortments  of  grocery  products 
sold  by  the  respondent  as  aforesaid  contain  many  different  items  of 
groceries;  that  one  or  more  of  the  items  of  groceries  contained  in 
each  combination  or  assortment  consist  of  staple  articles  the  quality 
and  retail  prices  of  which  are  well  known  to  the  purchasing  public; 
that  the  remaining  articles  in  each  combination  or  assortment,  which 
constitute  the  greater  part  of  said  combination  or  assortment,  consist 
of  articles  the  quality  and  retail  prices  of  which  are  not  well  known 
to  the  purchasing  public. 

Par.  4.  That  in  said  advertisements  and  catalogues  published  and 
circulated  by  the  respondent  as  aforesaid  are  printed  and  set  forth 
the  prices  alleged  to  be  charged  by  the  respondent  for  each  item 
comprising  each  combination  or  assortment  of  groceries;  that  the 
prices  alleged  to  represent  the  sale  prices  of  said  staple  articles  are 
less  than  the  prices  at  which  the  respondent  purchases  said  articles; 
that  the  alleged  sale  prices  of  these  articles  of  which  the  quality 
and  prices  are  not  known  to  the  purchasing  public,  are  suflSciently 
high  to  enable  the  respondent  to  make  a  satisfactory  profit  on  the 
aggregate  items  comprising  each  combination  or  assortment;  that 
said  advertisements  and  catalogues  have  the  tendency  and  capacity 
to,  and  do,  mislead  and  deceive  the  purchasing  public  into  the  belief 
that  the  respondent  sells  each  and  every  item  of  groceries  contained 
in  said  combinations  or  assortments  at  a  certain  definite  price  and 
that  those  articles  of  which  the  quality  and  price  are  not  well  known 
to  the  purchasing  public  are  sold  by  the  respondent  at  prices  as 
low,  proportionately,  as  the  prices  which  respondent  represents  as 
the  selling  price  of  said  staple  articles,  whereas,  in  truth  and  in  fact, 
the  respondent  does  not  sell  any  separate  article  comprising  said 
combinations  or  assortments  of  groceries  at  a  definite  price,  but  sells 
only  the  said  entire  combinations  or  assortments  at  such  a  definite 
price  as  will  allow  respondent  a  satisfactory  profit  thereon,  and 
will  not  sell  separately  any  article  mentioned  in  any  of  its  combina- 
tions or  assortments  of  groceries. 

Par.  6.  That  in  said  advertisements  and  catalogues,  published  and 
circulated  as  aforesaid,  the  respondent  has,  at  all  times  herein  men- 
tioned, represented  that  the  prices  of  its  combinations  or  assort- 
ments of  groceries,  and  the  prices  of  individual  items  thereof  are 
less  than  the  prices  at  which  such  combinations  or  assortments,  and 
such  individual  items  are  sold  by  its  competitors;  whereas,  in  truth 
and  in  fact,  similar  combinations  or  assortments  of  better  quality 
and  similar  individual  items  of  better  quality  could  have  been  pur- 
chased at  considerably  less  prices  from  competitors  of  the  respondent 
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Pab.  6.  That  in  said  advertisements  and  catalogues,  published  and 
circulated  as  aforesaid,  the  respondent  has  at  all  times  herein  men- 
tioned represented  that  it  is  selling  sugar  at  4^  cents  a  pound,  flour 
at  $7.98  a  barrel,  and  Fels  Naptha  soap  at  2  cents  a  bar,  and  Quaker 
Oats  at  4  cents  a  package;  whereas,  in  truth  and  in  fact,  the  re- 
spondent does  not  sell  the  aforesaid  staples  or  any  other  product 
named  as  an  item  in  said  combinations  or  assortments  at  prices  which 
respondent  specifies  in  connection  therewith. 

CONCLUSIONS. 

That  the  methods  set  forth  in  the  foregoing  findings  of  facts, 
under  the  circimistances  therein  set  forth,  are  unfair  methods  of 
competition,  in  violation  of  the  provisions  of  section  6  of  the  act  of 
Congress  approved  September  26,  1914,  entitled  ^'An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes.'' 

ORDER  TO  CSASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  amended  complaint  of  the  Commission,  the  state- 
ment of  the  respondent  by  its  attorney,  Charles  B.  Stafford,  Esq., 
that  it  would  not  make  a  defense  herein,  the  testimony  and  evidence 
in  support  of  the  allegations  of  the  complaint;  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusions  that  the 
respondent  has  violated  the  provisions  of  the  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^'An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  now  ordered^  That  the  respondent.  Big  Four  Grocery  Co.,  its 
officers,  agents,  representatives,  servants,  and  employees,  do  cease 
and  desist,  both  directly  and  indirectly,  in  the  course  of  interstate 
commerce,  from : 

1.  Publishing  or  circulating,  or  causing  to  be  published  or  circu- 
lated, catalogues  or  other  advertising  matter  wherein  there  are  of- 
fered for  sale  combinations  or  assortments  consisting  of  well-known 
products,  the  prices  and  quality  of  which  are  well  known  to  the  pur- 
chasing public,  and  unknown  products,  the  prices  and  quality  of 
which  are  unknown  to  the  purchasing  public,  when  said  well-known 
products  are  quoted  at  prices  below  cost  and  said  unknown  products 
quoted  at  sufficiently  increased  prices  to  offset  the  alleged  reduced 
prices  and  sufficient  to  render  a  profit  on  such  combinations  or  as- 
8ortment& 
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2.  Publishing  or  circulating,  or  causing  to  be  published  or  circu- 
lated, catalogues  or  other  advertising  matter  wherein  is  set  forth 
any  false  or  misleading  statement  or  representation  concerning  the 
prices  at  which  groceries  are  offered  for  sale  by  respondent  or  con- 
cerning the  prices  at  which  its  competitors  sell  groceries  or  concern- 
ing the  business  methods  employed  by  its  competitors. 

It  is  f'wrther  ordered^  That  tiie  respondent,  within  60  days  after 
the  date  of  service  upon  it  of  this  order,  file  with  the  Commission 
a  report  in  writing,  setting  forth  in  detail  the  manner  and  form 
in  which  it  has  complied  with  the  order  to  cease  and  desist  herein- 
before set  forth. 
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^* 
FEDERAL  PRESS,  INC.,  AND  C.  W.  PARKER. 

OOlf  PLAINT  IN  THE  If  AITEB  OF  THE  ALUSGED  YIOI^TION  OF  SECTION  5  OF 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEKBEE  26,  1014. 

Docket  622— March  30,  ld21. 

Where  a  corporation  having  offlcea  in  many  of  the  more  important  cities  had 
long  engaged  in  the  biennial  publication  of  the  well-known  reference  book 
Who's  Who  (Who's  Who  in  America),  the  general  appearance  of  which 
was  uniformly  the  same,  and  thereafter  a  competitor,  with  the  intent  and 
effect  of  misleading  the  public  into  confusing  it  with  said  corporation,  and 
thereby  securing  desired  data  and  mibscriptions, 

(a)  Adopted  the  same  general  appearance  and  price  for  its  publications  cap- 
tioned "Who's  Who  in  the  Northwest,"  "Who's  Who  and  Why,"  and  (in 
preparation)  "Who's  Who  and  Why  in  the  United  States";  thereby 
deceiving  many  into  purchasing  its  publications  for  those  of  said  cor- 
poration ; 

(b)  Sent  prospective  customers  circular  letters  containing  such  statements  as 
"  You  will  And  attached  a  proof  of  your  biographical  matter  prepared  for 
Insertion  in  the  forthcoming  edition  of  Who's  Who  and  Why,"  and  "At- 
tached hereto  is  a  clipping  of  your  biographical  matter"  (taken  from  the 
latest  edition  of  Who's  Who),  requesting  any  necessary  additions  or  cor- 
rections and  its  return,  together  with  a  subscription  to  the  forthcoming 
edition  of  Who's  Who  and  Why,  following  the  method  used  by  the  original 
Who's  Who  in  soliciting  such  data  and  subscriptions,  and  thereby  mis- 
leading many  into  complying  in  the  belief  that  they  were  subscribing  to 
the  original  Who's  Who ; 

(0)  Used  the  method  above  set  forth  in  soliciting  subscriptions  for  Who's  Who 
and  Why  in  the  United  States,  continuing,  however,  to  designate  the  pro- 
posed publication  as  "  Who's  Who  and  Why  " ;  and 

id)  Sent  to  proctpective  customers^  following  the  method  of  Who's  Who  with 
I>erson8  not  former  subscribers,  blank  biographical  questionnaires  with  a 
request  for  data  for,  and  subscriptions  to  its  publications,  falsely  stating 
that  it  was  located  in  Washington  at  a  specified  address,  and  had  offices  in 
57  cities  named : 

Beld,  That  such  simulation  and  practices,  under  the  circumstances  set  forth, 
constituted  unf&ir  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  t 
preliminaty  investigation  made  by  it,  that  the  Federal  Press  (Inc.) 
and  C.  W.  Parker,  hereinafter  referred  to  as  respondents,  are  now. 
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and  for  more  than  a  year  last  past  have  been,  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914, 
entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes,"  and  it  appearing 
that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent  Federal  Press  (Inc.)  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of 
Oregon,  with  principal  place  of  business  at  Portland,  in  said  State. 

Par.  2.  That  the  respondent,  C.  W.  Parker,  is  the  president  of  the 
respondent  Federal  Press  (Inc.)  and  owns  all  of  its  stock  except 
single  shares  held  by  each  of  two  business  associates,  which  stock 
is  held  by  such  business  associates  merely  to  enable  them  to  qualify 
as  officers  and  directors.  That  the  respondent,  C.  W.  Parker,  is  in 
exclusive  charge  of  the  management  and  affairs  of  the  respondent 
Federal  Press  (Inc.). 

Par.  3.  That  the  respondents  publish  and  sell  books  entitled 
"  Who's  Who  in  the  Northwest,"  "  Who's  Who  and  Why,"  and  other 
books  under  similar  titles,  containing  personal  sketches  of  living 
Americans  and  in  some  instances  illustrated  by  a  picture  of  the  sub- 
ject of  the  sketch.  Eespondents  cause  said  books  to  be  transported 
to  the  purchasers  thereof  from  the  State  of  Oregon  through  and  into 
other  States  of  the  United  States,  the  Territories  thereof,  and  the 
District  of  Columbia. 

Par.  4.  That  respondents'  books  are  made  of  approximately  the 
same  size,  color,  binding,  and  general  appearance  of  another  publi- 
cation containing  personal  sketches  of  living  Americans  whose  po- 
sition or  achievements  are  considered  by  the  publishers  to  be  of 
general  interest,  entitled  ^^  Who's  Who  in  America,"  published  by 
A.  N.  Marquis  &  Co.,  of  Chicago,  111.,  which  books  were  sold  by 
respondents  at  the  same  price  as  that  obtained  for  the  Marquis 
publication,  and,  because  of  the  similarity  in  size,  binding,  and  gen- 
eral appearance  of  the  books  so  sold  by  respondents  to  those  sold 
by  A.  N.  Marquis  &  Co.,  a  great  confusion  has  resulted,  and  pur- 
chasers have  been  induced  to  buy  respondents'  books  upon  the  mis- 
taken belief  that  they  were  the  books  of  A.  N.  Marquis  &  Co.,  which 
through  years  of  usage  and  circulation  have  become  well  known  to 
the  public. 

Par.  6.  That  respondents,  as  a  means  of  inducing  persons  to 
buy  their  publications,  have  made  use  of  circular  letters  accom- 
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panied  by  a  sketch  of  the  person  addressed  clipped  from  the  pub- 
lication entitled  ^^  Who's  Who  in  America,"  described  in  paragraph 
4  hereof,  with  the  statement  that  such  clipping  was  a  proof  of 
the  biographical  matter  of  the  person  addressed,  prepared  for 
insertion  in  a  forthcoming  edition  of  a  book  to  be  published  by 
respondents,  and  the  request  was  made  by  respondents  that  such 
additions  or  corrections  as  were  deemed  necessary  be  made  and  the 
proof  returned  to  respondents.  That  respondents  made  use  of  the 
further  statements  in  their  circular  letters  and  printed  matter  dis- 
tributed throughout  various  States  of  the  United  States,  soliciting 
purchases  of  their  books,  that  they  were  located  at  625  Riggs 
Building,  Washington,  D.  C,  and  were  operating  in  57  different 
cities  in  various  States  of  the  United  States  and  in  Canada.  That 
such  statements  were  false  and  misleading  and  were  calculated  to 
and  did  deceive  many  of  the  persons  addressed  into  purchasing 
respondents'  books,  believing  that  they  were  the  books  of  the  A.  N, 
Marquis  Co. 

Par.  6.  That  by  reason  of  the  facts  recited  the  respondent  is 
using  an  unfair  method  of  competition  in  commerce,  within  the 
intent  and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^'An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26,  1914. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

The  Federal  Trade  Commission,  having  issued  and  served  its 
complaint  herein,  wherein  it  is  alleged  that  it  has  reason  to  believe 
that  the  respondents,  Federal  Press  (Inc.)  and  C.  W.  Parker,  have 
been  and  are  using  unfair  methods  of  competition  in  interstate  com- 
merce in  violation  of  the  provisions  of  section  5  of  an  act  of  Con- 
gress, approved  September  26,  1914,  entitled  ^^An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  that  a  proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  and  fully  stating  its  charges  in  that 
respect,  and  the  respondents  having  entered  their  appearances  by  C. 
W.  Parker,  duly  authorized  to  act  in  the  premises,  and  having  filed 
their  answer  admitting  that  certain  of  the  matters  and  things  alleged 
in  said  complaint  are  true  in  the  manner  and  form  therein  set 
forth  and  denying  others  therein  contained,  and  thereafter  having 
made  and  executed  an  agreed  statement  of  facts,  which  has  been 
heretofore  filed,  in  which  it  is  stipulated  and  agreed  by  the  respond- 
ents that  the  Federal  Trade  Commission  shall  take  such  agreed  state- 
ment of  facts  as  the  facts  in  this  case  and  in  lieu  of  testimony  and 
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shall  proceed  forthwith  thereupon  and  issue  its  order  disposing 
of  this  proceeding  without  the  introduction  of  testimony  or  the  pres- 
entation of  argument  in  support  of  the  same,  and  waiving  any  and 
all  rights  they  may  have  to  require  the  introduction  of  such  testi- 
mony, the  Federal  Trade  Commission  now  makes  and  enters  this  its 
report,  stating  its  findings  as  to  the  facts  and  conclusions. 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent  Federal  Press  (Inc.)  is  a  cor- 
poration duly  incorporated  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Oregon,  with  its  principal  place  of  business 
in  the  city  of  Portland,  in  said  State.  That  C.  W.  Parker  is  the  presi- 
dent of  the  Federal  Press  (Inc.),  and  owns  all  of  its  stock  except 
single  shares  held  by  two  business  associates  in  order  to  enable  them 
to  qualify  as  officers  and  directors.  That  respondent  C.  W.  Parker 
is  exclusively  in  charge  of  the  management  and  affairs  of  the  respond- 
ent Federal  Press  (Inc.). 

Par.  2.  That  the  respondents  publish  and  sell  books  entitled 
"  Who's  Who  in  the  Northwest,"  "  Who's  Who  and  Why,'^  "  Who's 
Who  and  Why  in  the  United  States,"  and  other  books  under  similar 
titles  containing  personal  sketches  of  living  Americans,  and  in  some 
instances  illustrated  by  a  picture  of  the  subject  of  the  sketch.  That 
the  respondents  cause  said  books  to  be  transported  to  the  purchasers 
thereof  from  the  State  of  Oregon  through  and  into  other  States  of 
the  United  States,  the  Territories  thereof,  and  the  District  of  Co- 
lumbia. 

Par.  8.  That  respondent  C.  W.  Parker  began  the  publication  of 
books  similar  to  those  described  in  paragraph  2  above  in  1909  with 
the  publication  of  an  edition  of  "Who's  Who  In  the  Northwest" 
That  neither  respondent  C.  W.  Parker  nor  any  company  in  which  he 
was  interested  published  in  the  United  States  any  other  book  or  books 
similar  to  those  described  in  paragraph  2  above  until  1917,  when  re- 
spondent C.  W.  Parker,  under  the  name  of  Western  Press  Associa- 
tion, got  out  another  edition  of  "  Who's  Who  in  the  Northwest.^' 

Par.  4.  That  respondent  C.  W.  Parker  in  1917  formed  and  incor- 
porated the  respondent  Federal  Press  (Inc.).  That  in  1919  respond- 
ent C.  W.  Parker  published,  under  the  name  of  Federal  Press  (Inc), 
a  book  similar  to  those  described  in  paragraph  2  above  and  entitled 
"  Who's  Who  and  Why."  That  at  the  time  the  C!ommission  com- 
menced this  investigation,  about  March  19,  1920,  respondents  had  in 
process  of  preparation  a  book  similar  to  those  described  in  paragraph 
2  above  which  was  to  be  issued  under  the  title, "  Who's  Who  and  Why 
in  the  United  States." 
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Par.  5.  That  A.  N.  Marquis  &  Co.  of  Chicago,  III.,  has  published 
biannuallj  since  1899,  at  Chicago,  111.,  a  book  containing  personal 
sketches  of  living  Americans  under  the  title,  "Who's  Who  in 
America,"  and  has  caused  this  book  to  be  transported  from  the  said 
State  of  Illinois  through  and  into  every  other  State  of  the  United 
States,  the  Territories  thereof,  andHhe  District  of  Columbia.  That 
through  many  years  of  usage  and  circulation  this  publication  has 
become  well  known  to  the  public  and  is  generally  known  throughout 
the  United  States  as  "  Who's  Who." 

Par.  6.  That  all  editions  of  the  above-referred-to  publication  of 
A.  N.  Marquis  &  Co.  has  been  of  approximately  the  same  size,  color, 
binding,  and  general  appearance.  That  respondents'  books  are  made 
of  approximately  the  same  size,  color,  binding,  and  general  appear- 
ance as  the  publication  above  referred  to  of  A.  N.  Marquis  &  Co. 
That  respondents  sold  their  books  at  the  same  price  as  that  obtained 
for  the  Marquis  publication.  That  because  of  this  similarity  in 
size,  color,  binding,  general  appearance,  and  price  many  persons 
bought  respondents'  books  believing  them  to  be  the  publication  above 
referred  to  of  A.  N.  Marquis  &  Co. 

Par.  7.  That  A.  N.  Marquis  &  Co.  for  many  years  has  solicited 
data  for  and  subscription  to  its  publication,  "Who's  Who  in 
America,"  by  means  of  circular  letters,  accompanied  by  a  sketch  of 
the  person  addressed  clipped  from  the  latest  previous  edition  of  the 
publication  Who's  Who  in  America,  requesting  a  revision  and  return 
of  the  sketch  and  a  subscription  to  the  forthcoming  edition  of  the 
publication.  That  it  also  solicited  data  for  its  publication,  particu- 
larly from  thoiSe  of  whom  sketches  did  not  appear  in  previous  edi- 
tions of  the  work,  by  means  of  a  blank  biographical  questionnaire. 

Par.  8.  That  respondents,  as  a  means  of  securing  data  for  and  sub- 
scription to  their  books,  sent  from  Portland,  Oreg.,  to  many  persons 
throughout  various  States  of  the  United  States,  the  Territories 
thereof,  and  the  District  of  Columbia,  circular  letters  containing  the 
statement, "  You  will  find  att&ched  a  proof  of  your  biographical  mat- 
ter prepared  for  insertion  in  the  forthcoming  edition  of  Who's  Who 
and  Why,"  and  requesting  that  such  additions  or  corrections  as  were 
deemed  necessary  be  made  and  the  proof  returned  to  respondents,  to 
which  letters  were  attached  the  biographical  matter  of  the  person 
addressed  clipped  from  the  latest  previous  edition  of  Who's  Who  in 
America,  described  above.  The  circular  letters  also  >requested  the 
parties  addressed  to  subscribe  to  Who's  Who  and  Why.  That  many 
persons  to  whom  such  circular  letters  were  sent  revised  the  bio- 
graphical matter  attached,  returned  it  to  respondents,  and  subscribed 
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to  their  publication  believing  it  to  be  the  book  above  described  of 
A.  N.  Marquis  &  Co. 

Par.  9.  That  respondents,  as  a  means  of  securing  data  for  and  sub- 
scriptions to  their  books,  sent  from  Portland,  Oreg.,  to  many  persons 
throughout  the  various  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia*  circular  letters  to  which  were  attached 
the  biographical  matter  of  the  person  addressed  clipped  from  the 
latest  previous  edition  of  Who^s  Who  in  America,  above  d^cribed, 
and  which  letters  contained  the  statement,  ^  Attached  hereto  is  a  clip- 
ping of  your  biographical  matter.  Will  you  kindly  make  such  cor- 
rection or  additions  as  may  be  necessary  or  that  you  may  desire,  and 
return  same  to  us  by  an  early  mail  for  insertion  in  Who's  Who  and 
Why."  The  circular  letters  also  requested  a  subscription  to  the  forth- 
coming edition  of  the  publication  from  the  party  addressed.  That 
many  persons  to  whom  such  circular  letters  were  sent  revised  the 
biographical  matter  attached,  returned  it  to  respondents,  and  sub- 
scribed to  their  publication  believing  it  to  be  the  book  above  de- 
scribed of  A.  N.  Marquis  A  Co. 

Par.  10.  That  respondents  used  the  methods  described  in  para- 
graphs 8  and  9  above  in  soliciting  data  for  and  subscriptions  to  their 
publication  to  be  known  as  "  Who's  Who  and  Why  in  the  United 
States,"  continuing  in  the  circular  letters  to  designate  the  publication 
as  "  Who's  Who  and  Why." 

Par.  11.  That  A.  N.  Marquis  &  Co.,  in  connection  with  the  publi- 
cation and  distribution  of  Who's  Who  in  America,  for  many  years 
has  maintained  offices  or  agencies  .in  many  of  the  more  prominent 
cities  of  the  United  States,  and  this  is  generally  known  to  those 
familiar  with  its  publication. 

Par.  12.  That  the  biographical  questionnaires  requesting  data  for 
and  subscriptions  to  their  publications  sent  by  respondents  from  Port- 
land, Oreg.,  to  some  persons  in  other  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia,  contained  the  state- 
ments that  respondents  were  located  at  625  Riggs  Building,  Wash- 
ington, D.  C,  and  were  operating  in  57  different  cities  in  various 
States  of  the  United  States  and  Canada.  That  in  practically  none 
of  these  cities  did  respondents  ever  have  any  offices  or  places  of 
business.  That  those  named  merely  represent  cities  from  which 
respondents  have  secured  subscribers.  That  respondents  for  about 
a  year  maintained  an  office  for  the  receipt  and  forwarding  of  mail 
only,  at  625  Biggs  Building,  Washington,  D.  C. 

Par.  18.  That  because  of  the  representations  described  in  para* 
graph  12  above  some  persons  in  various  States  of  the  United  States 
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furnished  respondents  biographical  data,  believing  that  respondents 
were  the  publishers  of  the  book  entitled  "  Who's  Who  in  America." 

Par.  14.  That  the  similarity  in  the  names  for  respondents'  publica- 
tions to  the  name  for  the  publication  of  A.  N.  Marquis  &  Co.,  when 
taken  in  connection  with  the  above-described  acts  of  respondents,  is 
calculated  to  and  has  produced  confusion  in  the  minds  of  the  public 
and  deceived  and  misled  many  of  it  into  subscribing  to  and  purchas- 
ing respondents'  publications,  believing  that  they  were  the  books  of 
A.  N.  Marquis  &  Co. 

Par.  15.  That  the  above-described  acts  of  respondents  were  in- 
tended to  and  did  mislead  and  deceive  many  persons  into  furnishing 
data  for,  subscribing  to,  and  purchasing  respondents'  books,  be- 
lieving that  they  were  the  books  of  A.  N.  Marquis  &  Co. 

CONCLtrSIONS. 

That  the  methods  of  competition  set  forth  in  the  foregoing  find- 
ings as  to  the  facts,  under  the  circumstances  therein  set  forth,  are 
unfair  methods  of  competition  in  commerce,  in  violation  of  the  pro- 
visions of  section  6  of  an  act  of  Congress,  approved  September  26, 
1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  de- 
fine its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  GEASE  AND  DESIST. 

The  Federal  Trade  Commission,  having  issued  and  served  its 
complaint  herein  and  the  respondents,  Federal  Press  (Inc.)  and  C. 
W.  Parker,  having  entered  their  appearances  by  C.  W.  Parker,  duly 
authorized  and  empowered  to  act  in  the  premises,  and  having  filed 
their  answer  and  thereafter  having  made  and  executed  and  filed  an 
a^eed  statement  of  facts  in  which  it  is  stipulated  and  agreed  that 
the  Federal  Trade  Commission  shall  take  such  agreed  statement  of 
facts  as  the  facts  in  this  case  and  in  lieu  of  testimony  and  proceed 
forthwith  upon  the  same  and  enter  its  order  without  the  introduction 
of  testimony,  and  waiving  therein  any  and  all  right  to  require  the 
introduction  of  testimony  or  the  presentation  of  argument  in  support 
of  the  same,  and  the  Federal  Trade  Commission  having  made  and 
entered  its  report,  stating  its  findings  as  to  the  facts  and  conclusions 
that  the  respondents  have  violated  section  5  of  an  act  of  Congress 
approved  September  26,  1914,  entitled  ^'An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses,'^ which  said  report  is  hereby  referred  to  and  made  a  part 
hereof :  Now,  therefore, 
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It  is  ordered^  That  the  respondents,  Federal  Press  (Inc.)  and  C.  W. 
Parker,  their  officers,  agents,  representatives,  servants,  and  employees 
cease  and  desist : 

(1)  Using  upon  any  publication  containing  sketches  of  living 
Americans  the  words  "Who's  Who,"  unless  it  is  clearly,  definitely, 
distinctly,  and  unmistakably  shown  to  the  public  that  such  publica- 
tion is  not  that  of  A.  N.  Marquis  &  Co. 

(2)  Making  their  books  containing  sketches  of  living  Americans  of 
so  nearly  the  same  size,  color,  binding,  general  appearance,  and  price 
as  to  confuse  and  mislead  the  public  into  believing  them  the  publica- 
tion of  A.  N.  Marquis  &  Co. 

(3)  Using  biographical  data  from  A.  N.  Marquis  &  Co.'s  pub- 
lications in  soliciting  data  for  and  subscriptions  to  their  publications 
unless  it  be  clearly,  definitely,  distinctly,  and  unmistakably  shown 
that  such  biographical  matter  is  from  the  publications  of  A.  N. 
Marquis  &  Co.  and  that  the  data  requested  and  subscriptions  asked 
are  not  for  a  publication  of  A.  N.  Marquis  &  Co. 

(4)  Bepresenting  themselves  as  operating  in  any  city  or  cities  of 
the  United  States  and  Canada  in  which  they  do  not  actually  main- 
tain offices  or  places  of  business. 

It  is  further  ordered^  That  the  respondents.  Federal  Press  (Inc.) 
and  C.  W.  Parker,  file  a  report  in  writing  with  the  Commission  30 
days  from  notice  hereof,  stating  in  detail  the  manner  in  which  this 
order  has  been  complied  witli  and  conformed  to. 
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FEDERAL  TRADE  COMMISSION 
RUNYAN  COMPANY. 

CX>MP!LAIMrr  IN  THE  MATnSS  OF  THB  AliLBOBD  VIOI<ATION  OF  SQOTION  6  OF 
AN  ACT  OF  CONGRESS  AFFBOVED  BEFTEHBER  26,  1914. 

Docket  e54— March  SO,  1021. 

Stllabus. 

Wbere  a  corporation  engaged  In  the  business  of  repairing  and  furnishing  repair 
parts  to  ships,  gaTe  to  captains  and  other  employees  of  vessels,  withont  the 
knowledge  and  consent  of  their  employers,  valnable  gifts,  cash  comml»' 
slons  and  gratuities  as  an  Indacement  to  have  the  sh^w  operated  by  them 
repaired  by  it: 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT.  \ 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Runyan  Co.,  herein- 
after referred  to  as  respondent,  has  been  and  is  using  unfair  methods 
of  competition  in  interstate  commerce  in  violation  of  the  provisions 
of  section  5  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled, ''An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,^'  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent  is  a  corporation  organized 
under  the  laws  of  the  State  of  Florida,  with  principal  place  of  busi- 
ness at  Pensacola,  in  said  State. 

Par.  2.  That  respondent  is  engaged  in  the  business,  among  other 
things,  of  repairing  and  furnishing  repair  parts  to  ships  which  reach 
the  port  of  Pensacola,  while  engaged  in  the  transportation  of  passen- 
gers and  cargoes  between  ports  in  various  States  of  the  United  States, 
and  the  transportation  of  passengers  and  cargoes  between  ports  of  the 
United  States  and  foreign  nations,  in  direct,  active  competition  with 
other  person^,  partnerships,  and  corporations  similarly  engaged. 

Par.  3.  That  respondent,  in  the  course  of  its  business  as  described 
in  paragraph  2  hereof,  gives  and  has  given  to  captains  and  other 
officers  and  employees  of  vessels  reaching  the  port  of  Pensacola, 
valuable  gifts  and  cash  commissions  and  gratuities  to  induce  such 
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captains,  o£Bicers,  and  employees  to  have  the  ships  operated  by  them 
for  the  owners  thereof  repaired  and  repair  parts  for  same  fumiahed 
by  respondent,  and  without  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  has 
been  using  an  unfair  method  of  competition  in  conmierce  within  the 
intent  and  meaning  of  section  6  of  an  act  of  Congress  entitled,  ^An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powera  and 
duties,  and  for  other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  the  Runyan  Co.,  charging  it  with 
the  use  of  unfair  methods  of  competition  in  commerce  in  violation  of 
the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein  and  having  stipulated  and  agreed  that  a  statement  of  facts 
signed  and  executed  by  Adrian  F.  Busick,  acting  chief  counsel  for  the 
Commission,  and  the  respondent,  subject  to  the  approval  of  the  Com- 
mission, are  the  facts  in  this  proceeding  and  shall  be  taken  by  the 
Federal  Trade  Commission  as  such  and  in  lieu  of  testimony,  and 
agreeing  and  consenting  that  the  Federal  Trade  Commission  shall 
forthwith  proceed  upon  said  agreed  statement  of  facts  to  make  and 
enter  its  findings  as  to  the  facts,  its  conclusion,  and  order,  without 
the  introduction  of  testimony,  and  thereupon  this  proceeding  came 
on  for  final  hearing,  and  the  respondent  having  waived  the  filing  of 
briefs  and  oral  argument,  and  the  Commission,  having  duly  con- 
sidered the  record  and  now  being  fully  advised  in  the  premises,  makes 
this  its  findings  as  to  facts  and  conclusion : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Runyan  Co.,  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Florida,  having  its  principal  place  of  business  located  at  the 
city  of  Pensacola,  in  said  State,  and  is  now  and  at  all  times  herein- 
after mentioned  has  been  engaged  in  the  business  of  repairing  and 
furnishing  repair  parts  to  ships  which  reach  the  port  of  Pensacola 
while  engaged  in  the  transportation  of  passengers  and  cargoes  be- 
tween ports  in  the  various  States  of  the  United  States  and  the  trans- 
portation of  passengers  and  cargoes  between  ports  of  the  United 
States  and  foreign  countries,  in  direct,  active  competition  with  other 
persons,  partnerships,  and  corporations  similarly  engaged;  that  the 
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respondent  carries  or  causes  to  be  carried  aboard  such  vessels  so  en- 
gaged  materials  and  repair  parte,  and  sends  ite  employees  aboard 
such  vessels  to  install  such  parts  and  make  such  repairs  thereon  as 
may  be  required  by  the  owners  of  such  vessels. 

Par.  2.  That  the  respondent,  the  Sunyan  Co.,  in  the  course  of  its 
business,  as  described  in  paragraph  1  above,  for  several  years  last 
past  has  given  to  captains  and  other  officers  and  employees  of  vessels 
reaching  the  port  of  Pensacola,  without  the  knowledge  and  consent 
of  their  employers  and  without  other  consideration  therefor,  valu- 
able gifts,  cash  commissions,  and  gratuities  as  an  inducement  to 
have  the  ships  operated  by  them  for  the  owners  thereof  repaired 
and  repair  parts  for  same  furnished  by  the  respondent  and  to  retain 
the  good  will  of  such  officers  iind  employees  and  to  secure  their  ap- 
proval of  said  work  and  to  influence  them  to  recommend  to  their  em- 
ployers that  repair  work  on  vessels  owned  by  their  employers  when 
calling  at  the  port  of  Pensacola  be  given  to  the  respondent. 

CXDNCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  and  foreign  commerce  and  constitute  a 
violation  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled "  An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  and  an  agreed  statement  of  facts,  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusion  that  the 
respondent  has  violated  the  provisions  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  "An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondent,  the  Bunyan  Co.,  and  its  officers, 
directors,  agents,  servants,  and  employees,  cease  and  desist  from 
directly  or  indirectly  giving  to  captains  and  other  officers  and 
employees  of  vessels,  valuable  gifts,  cash  commissions,  or  gratuities 
as  an  inducement  to  have  the  ships  operated  by  them  for  the  owners 
thereof  repaired  and  repair  parts  for  the  same  furnished  by  the 
respondent  or  to  retain  their  good  will  or  secure  their  approval  of 
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such  repair  work  or  to  influence  them  to  recommend  to  their  em- 
ployers that  repair  work  on  vessels  owned  by  said  employers,  when 
calling  at  the  port  of  Pensacola,  be  given  to  the  respondent. 

It  is  further  ordered^  That  the  respondent,  within  60  days  after 
the  date  of  the  service  upon  it  of  this  order,  file  with  the  Commission 
a  report  in  writing  setting  forth  in-  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 
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Oomplaliit. 


FEDERAL  TRADE  COMMISSION 

V, 

MARINE  SUPPLY  COMPANY. 

OOlfPLAINT  IN  THE  KATTES  OF  THE  ALLEGED  VIOLATION  OF  SECTION  S  OF 
AN  ACT  OF  CONORESft  APPROVED  SEPTEMBER  26,  1014. 

I>ocket  675.— Marcb  80,  1921. 

STIXABU8. 

Where  a  corporation  engaged  In  the  sale  of  ship  chandlery,  gave  to  captains 
and  other  officers  of  vessels  to  which  It  furnished  supplies,  without  the 
knowledge  and  consent  of  their  employers,  sums  of  money  and  presents  as 
an  inducement  to  purchase  supplies : 

Held,  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Marine  Supply  Co., 
hereinafter  referred  to  as  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress,  approved  September 
26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Pabaoraph  1.  That  the  respondent  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  Virginia,  with  principal  place  of  business 
at  Norfolk,  in  said  State. 

Pab.  2.  That  respondent  is  engaged  in  the  business  of  selling  ship 
chandlery  supplies  for  ships  engaged  in  transporting  passengers  and 
cargoes  between  ports  in  various  States  of  the  United  States,  and 
transporting  passengers  and  cargoes  between  ports  of  the  United 
States  and  foreign  nations,  and  delivers  such  supplies  when  sold,  to 
ships  reaching  the  port  of  Norfolk,  while  engaged  in  coastwise  and 
foreign  commerce  as  herein  described,  such  supplies  being  for  con- 
sumption and  use  upon  the  high  seas  in  and  beyond  the  territorial 
jurisdiction  of  the  United  States,  said  business  being  conducted  by 
respondent  in  direct,  active  competition  with  other  persons,  partner- 
ships, and  corporations  similarly  engaged. 

Pab.  3.  That  respondent  in  the  course  of  its  business  as  described 
in  paragraph  2  hereof  gives  and  has  given  to  captains  and  other 
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officers  and  employees  of  vessels  to  which  it  furnishes  ship  chandlery 
supplies,  valuable  gifts  and  cash  commissions  and  gratuities  to  induoe 
such  officers  and  employees  to  purchase  ship  chandlery  supplies  from 
respondent  and  without  other  consideration  therefor. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is  using 
ah  unfair  method  of  competition  in  commerce,  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled  '^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Marine  Supply  Co.,  charging  it 
with  the  use  of  unfair  methods  of  competition  in  interstate  and  for- 
eign commerce,  in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein  and  having  stipulated  and  agreed  that  a  statement  of  facts, 
signed  and  executed  by  Adrian  F.  Busick,  acting  chief  counsel  for  the 
Federal  Trade  Commission,  and  the  respondent,  subject  to  the  ap- 
proval of  the  Commission,  shall  be  taken  by  the  Commission  in  lieu 
of  testimony,  and  agreeing  and  consenting  that  the  Federal  Trade 
Commission  shall  forthwith  proceed  to  make  and  enter  its  findings 
as  to  the  facts,  its  conclusion,  and  order*  disposing  of  this  proceeding 
without  the  introduction  of  testimony  in  support  thereof ;  and  there- 
upon this  proceeding  came  on  for  final  hearings,  and  the  attorneys, 
having  waived  the  filing  of  briefs  and  oral  argument,  and  the  Com- 
mission, having  duly  considered  the  record  and  now  being  fully  ad- 
vised in  the  premises,  makes  this  its  findings  as  to  the  facts  and  con- 
clusicm : 

FINDINGS  AS  TO  TKE  FAOTS, 

Pabagrafh  1.  That  the  respondent,  the  Marine  Supply  Co.,  is  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
Virginia,  having  its  principal  office  and  place  of  business  at  the  city 
of  Norfolk,  in  said  State,  and  is  now  and  at  all  times  hereinafter 
mentioned  has  been  engaged  in  the  business  of.  selling  ship  chan- 
dlery supplies  for  ships ;  that  in  the  conduct  of  this  business  respon- 
dent purchases  such  supplies  in  the  various  States  of  the  United 
States  and  transports  same  through  other  States  to  the  city  of  Nor- 
folk, State  of  Virginia,  where  the  same  are  sold  and  delivered  to 
ships  engaged  in  transporting  passengers  and  cargoes  between  ports 
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in  the  various  States  of  the  United  States^  and  in  transporting  pas- 
sengers and  cargoes  between  ports  of  the  United  States  and  foreign 
countries,  and  delivers  such  supplies  when  sold,  to  ships  reaching  the 
port  of  Norfolk,  while  engaged  in  coastwise  and  foreign  commerce  as 
herein  described,  such  supplies  so  sold  by  respondent  being  for  con- 
sumption and  use  by  the  purchasers  thereof  upon  the  high  seas  in 
and  beyond  the  territorial  jurisdiction  of  the  United  States,  said 
business  being  conducted  by  respondent  in  direct,  active  competition 
with  other  persons,  partnerships,  and  corporations  similarly  engaged. 
Par.  2.  That  the  respondent,  the  Marine  Supply  Co.,  in  the  course 
of  its  business  as  described  in  paragraph  1  hereof,  during  the  year 
last  past  and  since  August  1,  1919,  has  given  to  captains  and  other 
officers  of  vesseb  to  which  it  has  sold  and  delivered  ship  chandlery 
supplies,  without  the  knowledge  and  consent  of  their  employers  and 
without  other  consideration  therefor,  sums  of  money  and  presents, 
ranging  in  value  from  $5  to  $20,  to  induce  such  captains  and  officers 
to  purchase  from  the  respondent  ship  chandlery  supplies  for  the 
ships  operated  by  them  for  the  owners  thereof. 

OOKCLUSIOK. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute 
a  violation  of  the  act  of  Congress  approved  September  26,  1914, 
entitled,  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO  OBASB  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  respondent, 
and  an  agreed  statement  of  facts,  and  the  Commission  having  made 
its  findings  as  to  the  facts  with  its  conclusion  that  the  respondent  has 
violated  the  provisions  of  the  act  of  Congress  approved  September 
26, 1914,  entitled  ^'An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  the  Marine  Supply  Co., 
and  its  officers,  directors,  agents,  servants,  and  employees  cease  and 
desist  from  directly  or  indirectly  giving  to  captains  and  other  offi- 
cers of  vessels,  sums  of  money  and  valuable  presents  as  an  inducement 
to  influence  such  captains  and  officers  to  purchase  from  the  re- 
spondent ship  chandlery  supplies  for  the  vessels  operated  by  them 
for  the  owners  thereof. 
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It  is  further  ordered^  That  the  respondent,  within  60  days  after 
date  of  the  service  upon  it  of  this  order,  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order  to  cease  and  desist  hereinbefore 
set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

ACCOUNTING  MACHINE  COMPANY,  INC. 

OOlf PLAn^T  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECTION  S  OF 
AN  ACT  OF  CONGHESS  AFPBOVED  gBFTEMBER  26,  1914. 

Docket  TO&^-Mardi  80,  102^. 

STUUAB08. 

Where  a  corporation  engaged  in  the  mannfactiire  and  sale  of  a  calculating 
machine  advertised  that  its  product  had  been  adopted  by  the  Federal 
Government,  the  city  of  New  York,  and  numerous  nationally  Imown  indus- 
trial concerns,  and  that  89  per  cent  of  the  leading  concerns  of  the  country 
solved  tlieir  accounting  problems  by  Its  use,  the  ftict  being  that  its  use  was 
limited  in  practically  all  instances  to  the  sinNE^ler  accounting  transactions 
and  that  for  important  work  other  machines  were  used : 

Held,  That  such  false  and  misleading  advertising,  under  th^  circumstances  set 
forth,  constituted  an  unfiiir  method  of  competition. 

COMPLAINT. 

Tlie  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Accounting  Machine 
Co.  (Inc.),  hereinafter  referred  to  as  the  respondent,  has  been  and 
is  using  unfair  methods  of  competition  in  violation  of  the  pro- 
visions of  section  5  of  an  act  of  Congress  approved  September  26, 
1914,  entitled  ^An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,^'  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  this  respect 
on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  with  principal  place  of 
business  in  New  York  City,  in  said  State. 

Par.  2.  That  the  respondent  is  engaged  in  the  business  of  manu- 
facturing and  selling  a  small  desk  calculating  machine  which  it  has 
designated  as  the  ^^.Amco,"  and  respondent  causes  machines  sold  by 
it  to  be  transported  to  the  purchasers  thereof  from  the  State  of  New 
York,  through  and  into  other  States  of  the  United  States,  in  direct, 
active  competition  with  other  persons,  partnerships,  and  corporations 
similarly  engaged* 
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Par.  3.  That  respondent  in  the  course  of  its  business,  as  described 
in  paragraph  2  hereof,  makes  use  of  post  cards,  window  cards,  letter- 
heads, folders,  and  other  advertising  matter  which  contain  the  state- 
ment that  the  machine  sold  by  respondent  and  designated  as  tiie 
^^  Amco,''  has  been  ^^  adopted  by  "  the  United  States  Government,  the 
city  of  New  York,  and  numerous  nationally  known  industrial  con- 
cerns named  in  such  advertising  matter ;  that  such  advertising  matter 
contained  a  further  statement  to  the  effect  that  85  per  cent  of  the 
leading  concerns  of  the  United  States  solved  their  accounting  prob- 
lems by  the  use  of  the  Amco  machines ;  that  such  statements  are  f  aLae 
and  misleading  in  that  no  one  of  the  concerns  named,  or  the  Federal 
Government,  or  the  city  of  New  York  had  ever  used  the  Amco  ma- 
chine throughout  their  respective  organizations,  to  the  exclusion  of 
other  computing  machines,  and  that  the  use  of  such  machines,  by  the 
concerns  named,  was  limited  in  practically  all  instances  to  the  sim- 
pler accounting  transactions,  and  in  carrying  on  the  more  important 
accounting  work,  each  of  said  concerns  used  other  makes  of  com- 
puting machines;  that  the  use  by  respondent  of  such  advertising 
matter  was  calculated  to  and  did  mislead  and  deceive  the  purchasing 
public. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is 
using  an  unfair  method  of  competition  in  commerce  within  the  intent 
and  meaning  of  section  5  of  an  act  of  Congress  entitled  ^  an  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,'^  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent.  Accounting  Machine  Co.  (Inc.), 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  an- 
swer herein,  and  counsel  for  both  parties  to  this  proceeding,  being 
desirous  of  expediting  the  disposition  thereof,  signed  and  executed 
an  agreed  statement  of  facts,  subject  to  the  approval  of  the  Com- 
mission, which  provided  that  the  same  should  be  taken  by  the  Com- 
mission with  the  same  force  and  effect  as  if  testified  to  upon  a  hear- 
ing regularly  had  in  this  proceeding,  and  that  the  Commission  might 
forthwith  proceed  upon  such  agreed  statement  of  facts  to  make 
its  report  and  findings  as  to  the  facts,  its  conclusions  of  law,  and 
its  order  disposing  of  this  proceeding ;  and  thereupon  this  proceeding 
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came  on  for  final  hearing  and  the  Commission,  being  now  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts,  and 
conclusions. 

hkdinos  as  to  the  facts. 

Pabaqbaph  1.  That  the  respondent,  Accounting  Machine  Co. 
(Inc.),  is  a  corporation  organized,  existing,  and  doing  business  under 
the  laws  of  the  State  of  New  York,  with  its  principal  place  of  busi- 
ness in  New  York  City,  in  said  State. 

Par.  2.  That  the  respondent  is  engaged  in  the  business  of  manu- 
facturing and  selling  a  small  desk  calculating  machine,  which  it  has 
designated  as  the  ^^Amco,"  and  respondent  causes  such  machines  sold 
by  it  to  be  transported  from  the  city  of  New  York  to  the  purchasers 
thereof  in  other  States  of  the  United  States  in  direct,  active  competi- 
tion with  other  persons,  partnerships,  and  corporations  similarly 
engaged. 

Pab.  3.  That  respondent  for  two  years  last  past  in  the  course  of 
its  business  described  in  paragraph  2  hereof,  and  to  aid  it  in  the  sale 
and  distribution  in  interstate  commerce  of  said  machines  had  made 
use  of  post  cards,  window  cards,  letterheads,  folders,  and  other  ad- 
vertising matter  which  contain  the  statement  that  the  machines 
sold  by  it  and  designated  as  the  ^^ Amco  "  have  been  adopted  by  the 
United  States  Government,  the  city  of  New  York,  and  numerous 
nationally  known  industrial  concerns  named  in  such  advertising 
matter. 

.  Pab.  4.  That  such  advertising  matter  contains  a  further  statement 
to  the  effect  that  85  per  cent  of  the  leading  concerns  of  the  United 
States  solve  their  accounting  problems  by  the  use  of  Amco  machines ; 
that  said  statements  referred  to  in  paragraph  3  hereof  and  in  this 
paragraph  are  false  and  misleading  in  that  no  one  of  the  concerns 
named,  nor  the  Federal  Government,  nor  the  city  of  New  York,  has 
ever  used  Amco  machines  throughout  their  respective  organizations 
to  the  exclusion  of  other  computing  machines,  and  that  the  use  of 
such  machines  by  the  concerns  named,  as  well  as  by  the  United  States 
Government  and  the  city  of  New  York,  was  limited  in  practically 
all  instances  to  the  simpler  accounting  transactions ;  that  in  carrying 
on  the  more  important  accounting  work  each  of  said  concerns,  as  well 
as  the  United  States  Government  and  the  city  of  New  York,  used 
other  makes  of  computing  machines ;  that  neither  the  United  States 
Government,  the  city  of  New  York,  nor  any  of  the  said  nationally 
known  business  concerns  named  in  said  advertising  matter  have 
adopted  such  machines  but  have  only  used  them  at  the  same  time 
they  were  using  other  computing  machines. 
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CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  oonditioDS  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  ^'An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  re- 
spondent, and  the  agreed  statement  of  facts  executed  by  counsel  for 
I  the  respective  parties  herein,  and  the  Commission  having  made  its 

I  findings  as  to  the  facts  with  its  conclusion  that  the  respondent  has 

violated  the  provisions  of  the  act  of  Congress  approved  September 
'  26,  1914,  entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to 

^  define  its  powers  and  duties,  and  for  other  purposes," 

It  is  ordered^  That  the  respondent.  Accounting  Machine  Co.  (Inc.), 

its  officers,  agents,  and  employees,  shall  cease  and  desist  from  stating 

or  claiming  in  its  post  cards,  window  cards,  letterheads,  folders,  or 

any  other  advertising  matter  utilized  by  it  in  the  course  of  the  dis- 

I  tribution  and  sale  of  its  products  in  interstate  commerce  : 

}  (1)  That  the  computing  machines  manufactured  and  sold  by  it 

I  and  designated  as  the  "Amco"  have  been  adopted  by  the  United 

States  Government,  the  city  of  New  York,  numerous  nationally 
known  industrial  concerns  or  others,  until  and  unless  the  same  have 
been  so  adopted ;  it  being  the  intention  of  this  order  to  prohibit  re- 
spondent from  in  any  way  deceiving  or  misleading  its  customers  or 
the  public  into  believing,  when  such  is  not  the  case,  that  its  said  ma- 
chines have  been  or  are  utilized  by  the  purchasers  thereof  to  the  ex- 
clusion of  the  machines  of  its  competitors,  or  have  been  by  such  pur- 
chasers adopted  in  any  way  except  by  way  of  purchasing  same;  and 
(2)  That  25  per  cent  of  the  leading  concerns  of  the  United  States 
or  any  portion  thereof  solve  their  accounting  problems  by  the  use  of 
Amco  machines  until  and  unless  such  is  and  has  become  a  fact;  it 
being  the  intention  of  this  order  to  prohibit  respondent  from  de- 
ceiving and  misleading  the  public  into  believing  that  all  of  the  ac- 
counting problems  are  solved  by  said  concerns  by  the  use  of  Amco 
machines  until  and  unless  all  of  such  problems  are  actually  so  solved: 
And 

It  is  further  ordered^  That  respondent  shall  within  60  days  from 
date  of  this  order  file  with  the  Commission  a  report  or  statement 
showing  how  and  in  what  manner  the  above  order  has  been  and  is 
being  carried  out. 
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FEDERAL  TRADE  COMMISSION 

V. 

SUNBEAM  CHEMICAL  COMPANY,  INC. 

COICFLAIMT  IN  THE  MATTER  OF  THE  ALIiBGED  VIOLATION  OF  SECTION  0 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  462— April  18, 1021. 

STIXABtJS  : 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  dye  soap,  with 
intent  to  injure  a  competitor's  business,  falsely  stated  to  customers  and 
prospective  customers  of  the  competitor  that  in  a  suit  against  him  for  in- 
fringement of  patent  it  had  been  granted  an  injunction  restraining  the 
sale  of  his  products : 

Eeld,  That  such  misrepresentation,  under  the  circumstances  set  forth,  con- 
stituted an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Sunbeam  Chemical 
Co.  (Inc.),  hereinafter  referred  to  as  respondent,  has  been  and  now 
is  using  unfair  methods  of  competition  in  interstate  commerce  in 
violation  of  the  provisions  of  section  5  of  the  act  of  Congress  ap- 
proved September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public,  issues  this  complaint,  stating  its  charges 
in  that  respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent.  Sunbeam  Chemical  Co.  (Inc.), 
is,  and  at  all  times  hereinafter  mentioned  was,  a  corporation  organized, 
existing,  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  having  its  principal  oiBce  and  place  of  business  in 
the  city  of  Chicago,  in  said  State,  now  and  for  more  than  two  years 
last  past  engaged  in  the  manufacture  and  sale  of  dye  soap  and  in  the 
shipment  thereof  from  its  place  of  manufacture  to  purchasers  there- 
of in  other  States  of  the  United  States  and  the  District  of  Columbia, 
in  direct  competition  with  numerous  other  persons,  copartnerships, 
and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent  for  more  than  two  years  last  past, 
with  the  intent,  purpose,  and  effect  of  stifling  and  suppressing  com- 
petition in  the  manufacture  and  sale, of  dye  soap  in  interstate  com- 
merce as  aforesaid,  has  instituted  suits  for  unfair  competition  against 
competing  manufacturers  of  dye  soap  and  has  caused  notice  of  its 
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claims  against  its  competitors  for  unfair  competition  and  of  the 
institution  of  such  suits  to  be  widely  circulated  among  brokers, 
jobbers,  and  retailers  throughout  the  United  States,  through  whom 
such  products  are  generally  distributed,  and  among  publishers  of 
magazines  and  periodicals  circulated  throughout  the  United  States 
which  are  ordinarily  used  for  advertising  such  products,  and  has 
threatened  the  institution  of  similar  suits  against  such  brokers,  job- 
bers, retailers,  and  publishers  dealing  in  or  advertising  the  products 
of  competitors;  that,  notwithstanding  that  applications  by  the  re- 
spondent to  the  courts  for  injunctions  against  the  sale  of  the  products 
of  competitors  were  denied,  the  respondent  has  falsely  represented 
to  said  brokers,  jobbers,  and  retailers  that  it  had  obtained  such  in- 
junctions, and  that  the  effect  of  such  claims,  notices,  threats,  and 
representations  has  been  to  intimidate  customers  and  prospective 
customers  of  competitors  and  to  induce  them  to  refuse  to  deal  in  the 
dye  soaps  of  competitors  axid  to  c^use  said  publishers  of  magazines 
and  periodicals  to  refuse  to  accept  advertising  frcmi  said  competitors 
and  to  cancel  contracts  already  entered  into  for  the  publication  of 
such  advertising. 

Par.  3.  That  the  respondent,  in  the  conduct  of  its  business  in 
manufacturing  and  selling  dye  soap  in  interstate  commerce  as  afore- 
said, for  more  than  two  years  last  past,  with  the  intent,  purpose,  and 
effect  of  eliminating  competition  in  the  manufacture  and  sale  of  dye 
soap,  has  purchased  from  dealers  such  stock  of  competitors'  products 
as  said  dealers  had  on  hand,  and  that  the  effect  of  such  practice  has 
been  and  is  to  remove  the  products  of  competitors  from  competition 
with  those  of  the  respondent  and  to  obtain  for  respondent  the  exclu- 
sive trade  of  dealers  handling  dye  soap. 

Par.  4.  That  the  respondent,  in  the  conduct  of  its  business  of 
manufacturing  and  selling  dye  soap  in  interstate  commerce  as  afore- 
said, for  more  than  two  years  last  past  has  caused  to  be  circulated 
among  jobbers,  retailers,  and  the  purchasing  public  generally 
throughout  the  United  States  statements  and  representations  to  the 
effect  that  the  dye  soaps  of  competitors  are  not  suitable  for  the  pur- 
poses for  which  they  are  sold,  that  they  contain  acids  injurious  to 
fabrics  and  the  like,  all  of  which  statements  and  representations  are 
false  and  mislead  dealers  and  the  purchasing  public  generally  into 
giving  an  undue  preference  to  the  dye  soap  manufactured  by  the 
respondent  and  have  the  effect  of  causing  great  loss  and  damage  to 
competitors. 

REPOBT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Septem- 
ber 26, 1914,  the  Federal  Trade  Commission  issued  and  served  a  Qoxa- 
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plaint  upon  the  respondent,  the  Sunbeam  Chemical  Co.  (Inc.),  charg- 
ing it  with  the  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorney  and 
filed  its  answer  herein,  hearings  were  had  and  evidence  was  there- 
upon introduced  in  support  of  the  allegations  of  said  complaint  and 
on  behalf  of  respondent  before  an  examiner  of  the  Federal  Trade 
Commission  duly  appointed. 

And  thereupon  this  proceeding  comes  on  for  final  hearing,  the 
Commission  and  respondent  having,  through  their  respective  at- 
torneys, filed  briefs,  and  having  waived  oral  argument,  and  the 
Commission,  having  duly  considered  the  same  and  the  record  and 
being  fully  advised  in  the  premises,  makes  this  its  findings  as  to  the 
facts  and  conclusion : 

undivos  as  to  the  facts. 

Paragraph  1.  That  the  respondent,  Sunbeam  Chemical  Co.  (Inc.), 
is  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  with  its  principal  office 
and  place  of  business  in  the  city  of  Chicago,  in  the  State  of  Illinois, 
'  and  that  respondent  for  more  than  two  years  last  past  has  been  and 
now  is  engaged  in  the  business  of  manufacturing  and  selling  dye  soap 
and  in  the  shipment  thereof  to  and  between  the  various  States  of  the 
United  States  in  direct  competition  with  other  persons,  firms,  and 
corporations  similarly  engaged. 

Par.  2.  That  during  the  year  1919  the  Magic  Manufacturing  Co. 
was  a  corporation  organized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  with  its  principal  office 
and  place  of  business  in  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  was  engaged  in  the  business  of  manufacturing  and  selling  dye 
soap,  in  direct  competition  with  the  respondent. 

Par.  8.  That  the  respondent  on  February  15,  1919,  filed  a  suit 
against  the  Magic  Manufacturing  Co.  for  unfair  competition  and  in- 
fringement of  trade-mark  in  the  Circuit  Court  of  Cook  County,  HI. ; 
that  on  March  29  of  the  same  year  the  application  for  injunction  as 
prayed  for  in  respondent's  bill  of  complaint  in  said  suit  was  denied ; 
that  the  respondent,  on  the  11th  day  of  April,  1919,  filed  another  suit 
against  the  Magic  Manufacturing  Co.  for  infringement  of  trade- 
mark in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  Eastern  Division ;  that  these  two  suits  constitute 
the  only  litigation  between  the  respondent  and  the  Magic  Manufac- 
turing Co. 

Par.  4.  That  during  the  year  1919  the  respondent's  agents  and 
brokers  stated  to  customers  and  prospective  customers  of  its  competi- 
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tor,  the  Magic  Manufacturing  Co.,  that  the  respondent  had  sued  the 
Magic  Manufacturing  Co.  for  infringement  of  patent,  and  that  the 
respondent  had  been  granted  an  injunction  restraining  the  sales  of 
the  products  of  the  Magic  Manufacturing  Co. ;  that  the  Magic  Manu- 
facturing Co.  was  never  sued  by  respondent  for  infringement  of  pat- 
ent; that  the  respondent  was  never  granted  an  injunction  against  the 
Magic  Manufacturing  Co. ;  that  these  statements  were  made  for  the 
purpose  and  intent  of  injuring  the  business  of  its  competitor,  the 
Magic  Manufacturing  Co. 

CX>NCLUSION. 

That  the  methods  of  competition  set  forth  in  the  foregoing  find- 
ings as  to  the  facts  are,  under  the  circumstances  set  forth,  unfair 
methods  of  competition  in  violation  of  the  provisions  of  section  5 
of  the  act  of  Congress  approved  September  26,  1914,  entitled  "An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDEB  TO  CEASE  AKD  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  the  testimony,  and  the  evidence,  and  the  Commission 
having  made  its  findings  as  to  the  facts,  with  its  conclusion  that  the 
respondent  had  violated  the  provisions  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^^An  act  to  create  a  Fedend 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes," 

It  is  ordered^  That  the  respondent,  the  Sunbeam  Chemical  Co. 
(Inc.),  its  officers,  agents,  brokers,  representatives,  servants,  and 
employees,  do  cease  and  desist,  directly  or  indirectly : 

From  stating  to  customers  and  prospective  customers  of  com- 
petitors, for  the  purpose  and  intent  of  injuring  the  business  of  such 
competitors,  that  respondent  has  been  granted  an  injunction  re- 
straining the  sales  of  the  products  of  the  Magic  Manufacturing  Co. 
or  others  of  its  competitors  when  in  fact  no  such  injunction  has  been 
obtained. 

Jt  is  further  ordered^  That  the  respondent.  Sunbeam  Chemical  Co. 
(Inc.),  shall,  within  60  days  after  the  service  upon  it  of  a  copy  of 
this  order,  file  with  the  Commission  a  report  in  writing  setting  forth 
in  detail  the  manner  and  form  in  which  it  has  complied  with  the 
order  to  cease  and  desist  hereinbefore  set  forth. 
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V. 

ALBANY  CHEMICAL  COMPANY. 

COMPI^INT  IN  THE  MATTER  Or  THE  AULEGED  VIOLATION  OF  SECTION  6  OP 
AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1014. 

Docket  700— April  19,  1921. 

Syllabus. 

Where  a  corporation  engaged  In  the  manufacture  and  sale  of  drugs,  Including 
acetyl  salicylic  acid,  popularly  known  as  "aspirin,"  registered  the  word 
as  a  general  trade-mark  In  a  large  number  of  States,  accompanying  its 
applications  for  registration  with  affidavits  that  It  alone  had  the  right  to  use 
the  word,  and  thereafter — 

(a)  Advertised  generally  that  "Acco  Aspirin,"  Its  product,  was  the  only  genuine 
aspirin; 

(&)  Advertised  that  the  word  was  its  general  trade-mark;  and 

(c)  Threatened  numerous  druggists  and  dealers  with  suits  for  infringement  if 
they  used  the  word  on  the  products  of  any  other  concern ; 

Notwithstanding  the  fact  that  long  prior  to  such  attempted  appropriation 
thereof,  the  word  had  been  continuously,  opelily,  and  notoriously  applied 
by  numerous  other  manufacturers  and  dealers  to  the  product  acetyl  salicylic 
add  and  the  ezqiuslve  right  there  to  openly  asserted  and  pressed  by  the 
successor  to  another  company,  the  original  patentee  of  the  product  and 
registrant  of  the  word : 

Held,  That  such  practices,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  n, 
preliminary  investigation  made  by  it,  that  the  Albany  Chemical  Co., 
hereinafter  referred  to  as  the  respondent,  has  been  and  is  usinp  un- 
fair methods  of  competition  in  violation  of  the  provisions  of  section 
5  of  an  act  of  Congress  approved  September  26,  1914,  entitled  "An 
act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  it  appearing  that  a  proceeding 
by  it  in  respect  thereof  vrould  be  to  the  interest  of  the  public,  issues 
this  complaint,  stating  its  charges  in  this  respect  on  information  and 
belief  as  follows : 

Paragraph  1.  That  the  respondent  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  with  its  principal 
place  of  business  in  the  city  of  Albany  in  said  State. 

Par.  2.  That  respondent  is  engaged  in  the  business  of  manufactur- 
ing and  selling  drugs,  chemicals,  pharmaceutical  supplies,  etc,  and 
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causes  said  commodities  to  be  transported  to  the  purchasers  thereof, 
from  the  State  of  New  York  through  and  into  other  States  of  the 
United  States  and  to  foreign  countries,  and  carries  on  such  business 
in  direct,  active  competition  with  other  persons,  partnerships,  and 
corporations  similarly  engaged. 

Par.  3.  That  among 'the  commodities  sold  by  respondent  is  acetyl 
salicylic  acid,  for  which  letters  patent  of  the  United  States  No. 
644,077  was  issued  on  February  27,  1900,  which  was  subsequently 
assigned  to  The  Bayer  Co.  (Inc.),  a  New  York  corporation,  and 
which  patent  expired  on  February  27,  1917;  that  for  a  number  of 
years  prior  to  February  27,  1917,  acetyl  salicylic  acid,  made  by  The 
Bayer  Co.  and  the  original  owner  of  said  patent  No.  644,077,  was 
designated  by  the  respective  manufacturers  thereof  and  became 
known  to  the  general  public  as  ^'  aspirin  " ;  that  the  word  ^  aspirin  ^ 
was  registered  in  the  Patent  Office  of  the  United  States  on  May  2, 
1899,  as  a  trade-m^rk,  and  the  right  thereto,  if  any  existed,  was 
acquired  by  The  Bayer  Co.  (Inc.)  by  assignment  on  June  12,  1913; 
that  on  March  3,  1917,  the  Patent  Office  of  the  United  States  upon 
petition  canceled  the  registration  of  such  trade-mark,  upon  the 
ground,  among  others,  that  upon  the  expiration  of  said  patent  No. 
644,077  the  word  "aspirin"  became  the  descriptive  name  of  acetyl 
salicylic  acid  and  therefore  not  the  exclusive  trade-mark  property 
of  The  Bayer  Co.  (Inc.). 

Par.  4.  That  in  January,  1920,  respondent  made  application  to  the 
secretary  of  state  of  numerous  States  of  the  United  States  for 
registration  of  the  word  "  aspirin,"  and  the  claim  was  made  by  re- 
spondent for  "  the  word  ^  aspirin '  as  a  general  trade-mark,"  and  upon 
issuance  to  it  by  the  secretary  of  state  of  the  various  States  of  cer- 
tificates of  registration  as  applied  for,  respondent  thereupon  started 
an  extensive  campaign  of  newspaper  advertising,  in  which  adver- 
tising it  made  numerous  erroneous  and  deceptive  statements  of  and 
concerning  aspirin  and  respondent's  right  to  the  use  of  the  word 
^'  aspirin  "  in  connection  with  the  manufacture  and  sale  of  acetyl 
salicylic  acid  products;  that  among  such  erroneous  and  deceptive 
statements  were  statements  to  the  effect  that  ^^  aspirin  "  is  the  regis- 
tered trade-mark  property  of  respondent ;  that  respondent  manufac- 
tured the  genuine  "aspirin";  that  only  by  using  respondent's 
^  aspirin  "  could  the  public  secure  the  medicinal  value  for  which  it 
paid  and  expected  to  get. 

Par.  6.  That  in  addition  to  the  advertising  campaign  carried  on 
by  respondent  as  described  in  paragraph  4  hereof,  respondent  wrote 
letters  to  numerous  dealers  in  drugs  and  medicines  in  which  the 
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claim  was  made  that  any  use  by  them  of  the  trade-mark  '^  aspirin  ^ 
alone  or  associated  with  any  other  word,  except  upon  the  product 
of  respondent,  will  be  regarded  by  respondent  as  in  violation  of  and 
an  infringement  of  its  property  rights  in  said  trade-mark. 

Par.  6.  That  by  reason  of  the  facts  recited  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce,  within  the  intent 
and  meaning  of  section  5  of  an  act  of  Congress  entitled  ''An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  approved  September  26,  '1914, 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
its  complaint  upon  the  respondent,  Albany  Chemical  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  commerce,  in  vio- 
lation of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorneys, 
without  filing  an  answer  herein,  and  an  agreed  statement  as  to  the 
facts  having  been  made  and  filed,  in  which  the  taking  of  testimony 
in  this  proceeding  is  specificially  waived  and  in  which  it  is  agreed 
that  said  statement  as  to  the  facts  may  be  accepted  by  the  Commis- 
sion in  lieu  of  testimony  and  that  upon  consideration  thereof  the 
Conmiission  may  make  and  enter  such  order  as  it  may  deem  proper 
herein. 

And  thereupon  this  proceeding  came  on  for  final  hearing  without 
oral  argument,  and  the  Commission,  having  duly  considered  the 
record  and  now  being  fully  advised  in  the  premises,  makes  this  its 
findings  as  to  the  facts  and  conclusions : 

FINDINGS  AS  TO  THE  FACTS. 

Pabaoraph  1.  That  the  respondent,  Albany  Chemical  Co.,  is  and  was 
at  the  times  herein  mentioned,  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  having  its  principal  office  and  place  of  business  in  the  city  of 
Albany,  in  said  State. 

Par.  2.  That  the  respondent  is  and  was  at  the  times  herein  men- 
tioned, engaged  in  the  business  of  manufacturing  and  selling  drugs, 
chemicals,  and  pharmaceutical  supplies,  and  in  the  course  of  such 
business  causes  said  commodities  to  be  transported  to  purchasers 
thereof  from  the  State  of  New  York  through  and  into  other  States 
of  the  United  States,  and  to  foreign  countries,  and  that  in  the  con- 
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duct  of  its  said  business  the  respondent  is  in  direct,  active  competi- 
tion with  other  persons,  copartnerships  and  corporations  similarly 
engaged. 

Par.  3.  That  among  the  commodities  manufactured  and  sold  by 
the  respondent  in  the  course  of  its  business  is  acetyl  salicylic  acid, 
more  correctly  described  as  the  acetyl  derivative  of  salicylic  acid, 
which  it  manufactures  and  sells  and  causes  to  be  transported  in  in- 
terstate commerce  in  the  manner  set  forth  in  paragraph  2  hereof. 

Par.  4.  That  in  the  month  of  January,  1920,  respondent  made  ap- 
plication to  the  secretary  of  state  of  numerous  states  of  the  United 
States  for  the  registration  of  the  word  "  aspirin  '*  as  a  general  trade- 
mark, and  that  pursuant  to  such  application  certificates  of  registra- 
tion for  said  word  "  aspirin  "  as  a  general  trade-mark  were  issued  by 
the  proper  officers  of  each  of  the  following  States : 


Colorado. 

Minnesota. 

Oregon. 

Connecticut 

Missouri. 

Pennsylvania. 

Delaware. 

Montana. 

Rhode  Island. 

Florida. 

Nebraska. 

South  Carolina. 

Idaho. 

Neva'da. 

South  Dakota. 

Illinois 

New  Hampshire. 

Tennessee. 

Louisiana. 

New  Jersey. 

Vermont 

Maine. 

North  Carolina. 

Washington. 

Maryland. 

North  Dakota. 

West  Virginia. 

Massachusetta 

Ohio. 

Wisconsin. 

Michigan. 

Oklahoma. 

Wyoming. 

Par.  6.  That  in  each  application  for  the  registration  of  said  word 
"  aspirin  "  as  a  general  trade-mark,  respondent  claimed  to  have  used 
it  as  a  trade-mark,  or  stated  it  intended  to  use  it  as  a  trade-mark, 
on  the  following  class  of  merchandise:  "Chemicals,  medicinal,  phar- 
maceutical, veterinary,  biological,  and  household  preparations,  com- 
pounds, waters,  and  the  like  that  may  be  used  internally  and  exter- 
nally for  humans  and  other  purposes,  and  in  one  or  more  of  the 
following  forms  or  combinations  thereof:  Ampuls,  crude 'materials, 
crystals,  liquids,  lozenges,  mixtures,  ointments,  powders,  solids,  solu- 
tion^,, spirits,  sirups,  tablets  (in  round,  square,  or  oblong  shapes  or 
otherwise),  tinctures,  prepared,  if  desired,  in  sanitary  packing,  in 
type  and  style  for  tablets,  powders,  and  the  like,  and  in  other  forms. 
(The  foregoing  class  of  products  are  mentioned  by  way  of  illus- 
tration.)"   In  such  applications  claim  was  made  for  "the  word 
^  aspirin '  as  a  general  trade-mark  "  and  also  "  claim  is  made  for  the 
word  '  aspirin ' "  and  "  for  the  arbitrary  word  *  aspirin '  as  generally 
arranged  as  shown  in  the  counterpart,  but  other  forms  of  type  may 
be  employed  or  it  may  be  differently  arranged  without  materially 
altering  the  character  of  the  said  trade-mark." 
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Pab.  6.  That  each  of  said  applications  mentioned  in  paragraph 
4  hereof  was  accompanied  by  an  affidavit  signed  by  the  president  of 
respondent,  which  affidavit  contained  a  sworn  statement  to  the  effect 
that  the  respondent  has  a  right  to  use  the  trade-mark  ^'  aspirin,"  and 
that  no  other  person,  firm,  union,  or  corporation  has  a  right  to  such 
use,  either  in  the  identical  form  described  in  such  application,  or  in 
any  such  near  resemblances  thereto  as  may  be  calculated  to  deceive, 
and  contained  also  further  sworn  statement  to  the  effect  that  the 
word  "aspirin"  is  the  exclusive  property  of  the  respondent. 

Par.  7.  That  immediately  upon  registering  the  said  word  "as- 
pirin "  as  a  general  trade-mark,  respondent  entered  upon  an  adver- 
tising campaign  and  caused  to  be  inserted  and  published  in  various 
newspapers  and  other  publications  which  circulate  generally  through- 
out the  United  States,  advertisements  to  the  effect  that " Acco  aspirin  " 
is  the  only  genuine  aspirin,  and  that  "  aspirin  "  is  the  general  trade- 
mark property  of  respondent;  and  that  annexed  to  said  agreed 
statement  of  facts  (marked  "Exhibits  1"  to  "14,"  inclusive)  and 
made  a  part  thereof  are  true  copies  of  some  such  advertisements  to 
which  reference  is  hereby  made  for  the  dates  of  said  several  publi- 
cations and  the  contents  of  said  advertisements. 

Par.  8.  That  the  respondent  during  the  month  of  April,  1920,  and 
other  times  by  the  use  of  letters  threatened  numerous  druggists  and 
dealers  in  drugs  and  medicines  with  suits  for  infringement,  if  such 
druggists  and  dealers  used  the  trade-mark  "  aspirin  "  on  the  products 
of  any  person  other  than  those  of  respondent. 

Par.  9.  That  among  the  articles  manufactured  and  sold  by  re- 
spondent under  the  trade-mark  "  aspirin  "  in  interstate  commerce,  as 
set  forth  in  paragraph  2  hereof,  is  a  certain  chemical  known  as 
acetyl  salicylic  acid,  more  properly  described  as  the  acetyl  derivative 
of  salicylic  acid ;  that  on  May  2, 1899,  the  Farbenfabriken  of  Elber- 
feld  Co.,  a  corporation  of  Germany,  caused  to  be  registered  in  the 
United  States  Patent  Office  its  trade-mark  "  aspirin,"  as  applied  to 
its  preparation  of  acetyl  salicylic  acid,  and  thereafter,  viz,  on  Feb- 
ruary 27,  1900,  a  United  States  patent  was  issued  to  said  Farben- 
fabriken of  Elberfeld  Co.  covering  its  formula  for  the  preparation 
of  said  acetyl  salicylic  acid  or  the  acetyl  derivative  of  salicylic  acid, 
and  said  Farbenfabriken  of  Elberfeld  Co.  continuously,  from  1899 
to  the  month  of  June,  1913,  manufactured,  sold,  and  caused  to  be 
shipped  in  interstate  and  forei^  commerce  the  said  chemical  acetyl 
salicylic  acid  under  the  name  of  "aspirin,"  claiming  said  word  as 
its  trade-mark  property. 

Par.  10.  That  in  June,  1918,  The  Bayer  Co.  (Inc.),  the  capital 
stock  of  which  was  owned  by  subjects  of  the  Emperor  of  Germany, 
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daims  to  have  acquired  said  trade-mark  and  said  patent  from  the 
Farbenf  abriken  of  Elberf eld  Co.,  and  since  that  date  The  Bayer  Co. 
(Inc.)  has  caused  to  be  manufactured,  sold,  and  transported  gen- 
erally throughout  the  several  States  of  the  United  States  and  the 
Territories  thereof,  and  the  District  of  Columbia,  under  said  trade- 
mark "  aspirin,"  at  all  times  claiming  said  word  as  its  trade-mark 
property,  the  said  acetyl  salicylic  acid,  or  the  acetyl  derivative  of 
salicylic  acid;  that  after  the  declaration  of  war  by  the  United  States 
against  Germany,  the  Alien  Property  Custodian,  pursuant  to  said 
declaration  of  war  and  in  conformity  with  the  provisions  of  the  act 
of  Congress  known  as  the  trading  with  the  enemy  act,  and  the 
Executive  orders  issued  pursuant  thereto,  seized  the  shares  of  capital 
stock  and  other  property  of  said  The  Bayer  Co.  (Inc.),  and  on  De- 
cember 12, 1918,  sold  the  same  at  public  auction  to  Sterling  Products 
Co.,  a  corporation  whose  stockholders  are  citizens  of  the  United 
States;  and  said  The  Bayer  Co.  (Inc.),  under  the  ownership  of 
Sterling  Products  Co.,  has  continued  since  said  last-mentioned  date  to 
manufacture,  sell,  and  cause  to  be  shipped  throughout  the  several 
States  of  the  United  States  and  the  Territories  thereof,  and  the  Dis- 
trict of  Columbia,  said  acetyl  salicylic  acid  under  the  name  '^  aspirin,'^ 
claiming  said  word  as  its  trade-mark  property. 

Pab.  11.  That  the  patent  referred  to  in  paragraph  9  hereof  ex- 
pired on  February  27, 1917,  and  in  December,  1917,  upon  an  applica- 
tion made  for  that  purpose,  the  United  States  Patent  Office  canceled 
the  registration  of  said  word  '^aspirin''  as  a  trade-mark,  on  the 
ground  that  the  word  has  become  by  common  use  descriptive  of  said 
acetyl  salicylic  acid  or  the  acetyl  derivative  of  salicylic  acid,  and 
that  upon  the  expiration  of  said  patent  the  word  became  the  property 
of  all  who  make  and  use  acetyl  salicylic  acid  or  the  acetyl  derivative 
of  salicylic  acid ;  and  that  thereupon,  and  prior  to  the  time  respondent 
caused  the  word  "  aspirin  "  to  be  registered  as  its  trade-mark,  as  set 
forth  in  paragraph  4  hereof,  many  manufacturers  of  chemicals  and 
drugs  and  like  products  commenced  to  manufacture,  sell,  and  cause 
to  be  transported  in  interstate  commerce,  preparations  of  acetyl 
salicylic  acid,  labeling  the  same  '^  aspirin,"  and  have  since  continued 
to  manufacture  said  acetyl  salicylic  acid  and  sell  the  same  and  cause 
the  same  to  be  transported  throughout  the  several  States  of  the 
United  States  and  the  Territories  thereof,  and  the  District  of 
Columbia,  and  foreign  countries  in  interstate  commerce  under  said 
name  "aspirin." 

Par.  12.  That  the  use  of  said  word  "  aspirin  "  as  applied  to  acetyl 
salicylic  acid  by  said  Farbenfabriken  of  Elberfeld  Co.,  and  The 
Bayer  Co.  (Inc.),  prior  to  February  27,  1917,  and  by  The  Bayer 
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Co.  (Inc.),  and  numerous  other  manufacturers  and  dealers  in  chemi- 
cals, drugs,  and  like  products  since  said  date,  as  applied  to  said 
chemical,  has  been  continuous,  open,  and  notorious,  and  The  Bayer 
Co.  (Inc.)  has  continuously  and  publicly  claimed  the  exclusive  right 
to  use  the  said  word  ^'  aspirin ''  as  its  trade-mark  property  and  has 
at  all  times  since  June,  1913,  used  said  word  and  advertised  it  gen- 
erally throughout  the  United  States  as  its  trade-mark. 

Pab.  13.  That  a  suit  is  now  pending  ia  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  brought  by  The 
Bayer  Co.  (Inc.)  against  the  United  Drug  Co.,  the  object  of  which 
is  to  enjoin  the  United  Drug  Co.  from  using  the  word  "  aspirin  "  in 
connection  with  the  manufacture  and  sale  of  acetyl  salicylic  acid. 

CONCLUSIONS. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce  and  constitute  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled,  '^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  complaint  of  the  Commission  and  the  agreed  statement  as 
to  the  facts  made  and  filed  herein  in  lieu  of  testimony  and  evidence, 
and  the  Commission  having  made  its  findings  as  to  the  facts,  with 
its  conclusions  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled  ''An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  Albany  Chemical  Co.,  its 
officers,  agents,  and  employees  do  cease  and  desist  from : 

(1)  Advertising  that  it  has  or  claims  to  have  the  exclusive  right  to 
the  use  of  the  word  ^  aspirin,"  either  by  itself  or  in  connection  with 
any  other  word  as  its  trade-mark  property. 

(2)  Advertising  or  representing  to  the  trade  or  to  the  public  that 
said  respondent  is  the  manufacturer  of  the  only  ''  genuine  aspirin." 

(3)  Advertising  or  claiming  in  any  manner  that  the  word  ''  as- 
pirin "  either  by  itself  or  used  in  connection  with  other  words  is  its 
registered  trade-mark* 
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(4)  Threatening  dealers  or  others  with  suits  for  infringement  if 
such  dealers  or  other  persons  use  the  word  '^  aspirin  "  on  the  prod- 
ucts of  any  person  other  than  those  of  respondent. 

It  is  further  ordered^  That  within  30  days  from  date  of  the  service 
of  this  order  the  said  respondent  report  to  the  Commission  how  and 
in  what  manner  it  has  complied  with  the  terms  of  this  order. 
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.      FEDERAL  TRADE  COMMISSION 

V. 

VACUUM  CLEANER  SPECIALTY  COMPANY,  INC. 

COMPLAINT  IN  THE   MATTER  OF  THE  ALLEGED  VIOLATION  OP   SECTION    6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  530— May  16,  1921. 

Syllabus. 

Where  a  dealer  in  vacuuni  cleaners,  handling  most  of  the  diiferent  makes  on 
the  market  but  with  a  special  fiiiaoclal  interest  in  one, 

I. 

(a)  Failed  to  disclose  snch  interest  in  a  **Pbice  List  aivd  Rattitg  Srevt'* 
which  it  circulated  among  customers  and  prespective  customers,  and  whi<di 
gave  such  make  the  highest  rating,  contained  a  statement  that  its  Rating 
Committee,  for  the  members  of  which  .-  claimed  long  experience,  "meets 
semimonthly,  at  which  time  all  cleaners  are  tested  scientifically  for  effi- 
GiENCT  and  comparisons  are  made  on  the  points  of  simplicity  and  con- 
STBucTioN,"  and  In  other  ways  was  calculated  to  create  the  Impression  that 
ratings  given  were  the  result  of  frequent,  expert,  and  Impartial  examina- 
tion, and  could  bo  relied  on ; 

(h)  Tampered  with  and  knowingly  used  for  demonstration  purposes  improperly 
adjusted  cleaners  of  a  competitor ; 

(c)  Made  false  and  injurious  statements  to  prospective  customers  concerning 
the  value,  efficiency,  and  wearing  qualities  of  such  cleaners,  and  disparaged 
their  makers: 

IL 

Discontinued  the  use  of  the  price  list  or  rating  sheet  but  thereafter 

(d)  Published  anu  circulated  among  customers  and  prospective  customers  a 
price  list  of  its  various  cleaners,  designating  by  stars  certain  machines  as 
machines  which  it  was  "especially  interested  in,"  but  without  disclosing 
whether  such  interest  was  financial  or  otherwise : 

Held,  That  such  acts,  under  the  circumstances  set  forth,  constituted  unfair 
methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Vacuum  Cleaner  Spe- 
cialty Co.,  Inc.,  Imperial  Vacuum  Cleaner  Co.,  F.  R.  Muenzen, 
W.  H.  Kappele,  J.  P.  McGrath,  A.  J.  Muenzen,  J.  M.  Leddy,  and 
J.  O.  Waschen,  hereinafter  referred  to  as  respondents,^  have  been 

*  Complaint  dlamiased  by  order  dated  June  25,  1920,  as  to  all  respondenta  except  tha 
Vacuum  Cleaner  Specialty  Co.,  Ine. 
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during  the  year  last  past  and  now  are  using  unfair  methods  of  com- 
petition in  interstate  commerce  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress,  approved  September  26^  1914,  en- 
titled, '^An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  issues  this  complaint,  stating  its  charges  in  that  respect  on 
information  and  belief  as  follows : 

Pabagraph  1.  That  the  respondent,  Vacuum  Cleaner  Specialty  Co., 
Inc.,  is  a  corporation  organized,  existing,  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York,  with  its  prin- 
cipal office  and  place  of  business  located  in  the  city  and  State  of 
New  York,  now  and  at  all  times  hereinafter  mentioned  engaged  in 
the  business  of  selling  vacuum  cleaners  throughout  different  States 
of  the  United  States  and  the  District  of  Columbia,  in  direct  compe- 
tion  with  other  persons,  firms,  copartnerships,  and  corporations  sim- 
ilarly engaged ;  and  the  respondents  F.  R.  Muenzen,  W.  H.  Kappele, 
J.  P.  McGrath,  and  A.  G.  Muenzen  are,  respectively,  president,  vice 
president,  treasurer,  and  secretary  of  said  respondent  corporation, 
having  their  residences  and  principal  places  of  business  in  the  city 
and  State  of  New  York. 

Par.  2.  That  in  the  conduct  of  its  business,  the  respondent  Vacuum 
Cleaner  Specialty  Co.,  Inc.,  from  its  principal  place  of  business  lo- 
cated in  the  city  and  State  of  New  York,  sells  and  transports  vacuiun 
cleaners  of  numerous  manufacturers  to  customers  located  in  various 
States  of  the  United  States;  that  after  such  vacuum  cleaners  are  so 
sold  they  are  continuously  moved  to,  through,  from,  and  among  other 
States  of  the  United  States  and  the  District  of  Columbia,  and  there  is 
continuously  and  has  been  at  all  times  hereinafter  mentioned,  a  con- 
stant current  of  trade  and  commerce  in  said  vacuum  cleaners  between 
and  among  various  States  of  the  United  States  and  the  District  of 
Columbia,  to  and  through  the  city  and  State  of  New  York,  and  from 
there  to  and  through  other  States  of  the  United  States  and  the  Dis- 
trict of  Columbia. 

Pak.  8.  That  the  respondent.  Imperial  Vacuum  Cleaner  Co.,  is  a 
corporation,  organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  with  its  principal 
office  and  place  of  business  located  in  the  city  and  State  of  New  York, 
now  and  at  all  times  hereinafter  mentioned  engaged  in  the  business 
of  selling  a  vacuum  cleaner,  for  which  it  has  adopted  a  trade  name 
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of  ^^  Imperial,"  by  and  through  its  duly  constituted  and  appointed 
agent,  the  respondent  Vacuum  Cleaner  Specialty  Co.,  Inc. ;  and  the 
respondents  J.  M.  Leddy,  F.  B.  Muenzen,  and  J.  G.  Waschen  are, 
respectively,  president,  treasurer,  and  secretary  of  said  corporation. 

Pab.  4.  That  the  respondent  Vacuum  Cleaner  Specialty  Co.,  Inc., 
by  extensive  advertising  in  publications  circulated  in  commerce  afore- 
said, and  by  correspondence  with  numerous  customers  and  prospec- 
tive purchasers  in  various  States  of  the  United  States  holds  itself  out 
to  the  public  as  a  vacuum  cleaner  specialist  or  expert  and  impartial 
adviser  and  as  such  impartial  adviser  solicits  inquiries  from  such  said 
prospective  purchasers  and  the  public  concerning  the  methods  of 
various  types  of  cleaners  and  within  the  year  last  past  invariably 
recommended  the  Imperial  vacuum  cleaner  and  frequently  disparages 
competitive  devices  whereas  in  truth  and  in  fact  the  respondent  is 
not  an  impartial  adviser  but,  on  the  contrary,  has  a  special  interest 
in  the  said  Imperial  cleaner  by  reason  of  the  fact  that  the  said 
Imperial  cleaner  is  manufactured  especially  for  the  Vacuum  Cleaner 
Specialty  Co.,  Inc.,  and  said  company  is  the  agent  for  the  sale  of 
the  said  Imperial  cleaner,  and  the  further  fact  that  the  amoimt  of 
profit  on  the  said  Imperial  cleaner  is  considerably  greater  than  the 
profit  made  on  the  sale  of  the  majority  of  other  types  of  cleaners  so 
advertised  by  the  respondent. 

Par.  5.  That  the  respondent,  Vacuum  Cleaner  Specialty  Co., 
Inc.,  by  extensive  advertising  in  publications  circulated  in  com- 
merce aforesaid  and  by  correspondence  with  numerous  customers 
and  prospective  customers  in  various  States  of  the  United  States 
holds  itself  out  as  a  vacuum  cleaner  specialist  or  expert  and  impartial 
adviser,  and  as  such,  within  the  year  last  past,  has  demonstrated  to 
prospective  customers  vacuum  sweepers  and  cleaners  produced  by 
various  manufacturers  for  the  purpose  of  comparing  the  results 
obtained  by  such  sweepers  and  cleaners  with  the  result  obtained 
by  cleaners  in  the  sale  of  which  the  respondent  is  especially  inter- 
ested; and  for  the  purpose  of  making  such  demonstrations  has 
tampered  with  and  failed  to  properly  adjust  such  competitive  clean- 
ers while  properly  adjusting  the  cleaners  in  which  it  is  interested, 
thus  giving  prospective  customers  the  impression  that  such  competi- 
tive cleaners  are  less  efficient  than  they  are  in  fact,  or  that  they  are 
not  adapted  for  the  use  for  which  they  are  intended  to  be  put  by 
such  prospective  purchasers,  thus  facilitating  the  sale  of  the  cleaners 
in  which  respondent  is  especially  interested. 
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REPOET,  FINDINGS  AS  TO  THE  FACTS,  AND  OEDEE. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approyed  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Vacuum  Cleaner  Specialty  Co., 
Inc.,  charging  it  with  the  use  of  unfair  methods  of  competition 
in  commerce  in  violation  of  the  provisions  of  said  act. 

The  respondent,  having  entered  its  appearance  by  its  attorney,  and 
filed  its  answer  herein,  hearings  were  had  and  evidence  was  thereupon 
introduced  in  support  of  the  allegations  of  said  complaint  and  on 
behalf  of  the  respondent.  Vacuum  Cleaner  Specialty  Co.,  Inc.,  be- 
fore an  examiner  of  the  Federal  Trade  Commission,  theretofore  duly 
appointed. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and 
the  Commission,  having  heard  argument  of  counsel  and  duly  con- 
sidered the  record,  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion : 

FIKDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  Vacuiun  Cleaner  Specialty 
Co.,  Inc.,  is  a  corporation  organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  with  its 
principal  office  and  place  of  business  located  in  said  city  and  State 
now  and  ever  since  the  first  day  of  August,  1918,  engaged  in  the  busi- 
ness of  selling  vacuum  cleaners,  sweepers  and  similar  devices  through- 
out different  States  of  the  United  States  and  the  District  of  Colum- 
bia in  direct  competition  with  other  persons,  firms,  copartnerships, 
and  corporations  similarly  engaged. 

Par.  2.  That  in  the  conduct  of  its  business,  respondent  from  its 
principal  place  of  business,  located  in  the  city  and  State  of  New 
York,  sells  and  transports  the  vacuum  cleaners,  sweepers  and  similar 
devices  of  various  types  to  customers  located  throughout  the  States 
of  the  United  States  and  after  such  vacuum  cleaners  are  so  sold  they 
are  continuously  moved  to,  through,  from  and  among  other  States 
of  the  United  States  and  the  District  of  Columbia,  and  there  is  con- 
tinuously and  has  been  at  all  times  hereinafter  mentioned  a  constant 
current  of  trade  and  commerce  in  said  vacuum  cleaners,  sweepers 
and  devices  between  and  among  various  States  of  the  United  States 
and  the  District  of  Columbia,  to  and  through  the  city  and  State  of 
New  York  and  therefrom  to  and  through  other  States  of  the  United 
States  and  the  District  of  Columbia. 

Par.  3.  That  the   respondent.   Vacuum   Cleaner   Specialty  Co., 
Inc.,  in  the  conduct  of  its  business  in  conmierce  aforesaid,  sells  at 
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retail  24  different  makes  of  vacuum  cleaners  or  sweepers  out  of  a 
total  of  29  such  devices  on  the  market  made  by  various  competing 
manufacturers,  including  the  Imperial  Electric  Vacuum  Cleaner, 
which  has  been  owned  by  or  especially  manufacture.d  for  the  re- 
spondent and  its  predecessor,  Muenzen  Specialty  Ck).,  for  more  than 
three  years  last  past  and  on  the  sale  of  which  the  respondent  makes 
a  considerably  greater  profit  than  it  does  on  the  sale  of  the  other 
types  of  cleaners  advertised  and  sold  by  it. 

Pab.  4.  That  the  respondent  has  sold  and  offered  to  sell  such  clean- 
ers and  sweepers  in  commerce  aforesaid  by  means  of  advertisements 
placed  in  publications  circulated  throughout  the  United  States  and 
by  correspondence  with  customers  and  prospective  customers  located 
in  various  States  of  the  United  States,  and  in  pursuance  of  and  as  a 
part  of  such  selling  plan  or  policy  during  the  year  from  August  1, 
1918,  to  August  1,  1919,  circulated  among  such  customers  and  pros- 
pective customers  a  rating  sheet  wherein  it  designated  and  named 
certain  cleaners  as  Three  Star  Cleaners  as  an  indication  of  their 
superiority  over  the  other  devices  listed  in  such  rating  sheet  or  Three 
Star  list,  and  respondent  did  not  indicate  or  set  out  in  any  manner 
whatsoever  therein  its  ownership  of  or  especial  interest  in  said  Im- 
perial Electric  Vacuum  Cleaner ;  that  said  rating  sheet  or  Three  Star 
list  was  in  the  words  and  figures  following,  to  wit: 

"Three  Star'*  Gleaners:  perfect. 

Igt  choice,  Imperial 94 

2d  choice,  Victor 89 

8d  choice,  Royal 89 

4th  choice,  Reglna 87 

.5th  choice,  EMreka —  86 

6th  choice.  Apex 86 

Price  List  and  Ratinq  Sheet. 

All  vacnum  cleaners  are  good — some  are  better  than  others.  Which  Is  the 
best? 

Cnstomers  Invariably  ask  us  Which  is  the  Best  Vacuttm  Cleaner?  In 
order  to  answer  .that  question  briefly  we  append  hereto  a  list  of  the  six  best 
vacuum  cleaners  according  to  the  judgment  of  our  rating  committee.  The 
names  are  given  In  the  order  of  their  merit. 

Our  committee  meets  semimonthly,  at  which  time  all  cleaners  are  tested 
scientifically  for  efficiency  and  comparisons  are  made  on  the  points  of  sik- 
pucity  and  construction.  Statistics  as  to  DURABiLnT  are  furnished  by  the 
superintendent  of  our  repair  dei>artment  Other  i>oints  of  lesser  Importance 
are  also  taken  into  consideration.    Price  Is  not  considered  at  all. 

Percentages  are  allotted  to  each  cleaner  for  good  points  and  penalties  de- 
ducted for  disadvantages.  The  net  percentage  is  shown  below  opposite  the 
name  of  each  cleaner.  The  six  cleaners  with  the  highest  percentage  are  what 
we  call  "  Three  Star  "  Gleaners. 
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Price. 


America 

***Apex 

Baby  Invincible 

BeeModel"D" 

CadOlac 

Cadillac  Biff  Ben 

Cadillac  Little  Ben 

Cadillac  ReUable 

Dontley^S 

EcUpse 

***Ettreka  (east  of  Rockies) . . 

Frants-Premier 

Hoover  (Baby) 

Hoover  (special) 

Hot  Point  "L" 

Hot  Point  "M" 

•••Imperial 

Liberty  Model  "C" 

Mavtag 

Ohio-4 

Pittsbunr 

Regina''MC" 

Mke^a  Model '<K» 

•••Royal 

Sweeper^Vac  M.  D 

ThorNo.A 

ThorNo.  13 

Torrington 

•••VMor 

Western  Elee.  No.  11 

Western  Bleo.  No.  13 


Attadi- 
ments. 


$40.00 

80.75 

4&.00 

laoo 

45.00 

7.50 

37.50 

&50 

37.50 

8.50 

50.00 

&50 

30.50 

&50 

29.50 

&50 

42.00 

7.50 

37.50 

9.00 

37.50 

0.50 

89.75 

laoo 

47.50 

&50 

57.50 

1L50 

33.00 

10.00 

38.00 

laoo 

45.00 

10.00 

4a  00 

&00 

85.00 

&00 

45^00 

laoo 

80.00 

7.50 

45.00 

laoo 

45.00 

laoo 

45.00 

laoo 

40.50 

&50 

30.00 

&00 

85u00 

&00 

44.75 

9.75 

87.50 

laoo 

45.00 

7.50 

49.50 

&80 

Price 
com- 
plete 
with 
attacb- 
ments. 


$49.75 
6&00 
82.50 
40.00 
4&00 
58.50 
48.00 
8&00 
49.80 
48.50 
4100 
49.75 

.50wO0 
09.00 
48.00 
4&00 
56.00 
4&00 
43.00 
5&00 
37.50 
55.00 
55.00 
55.00 
58.00 
38.00 
48.00 
5150 
47.50 
52.50 
58.00 


Wise-McClunc  Mfg.  Co.,  New  PhUadelpfala. 
Apex  Elec.  Mfg.  Co.,  Cleveland,  Obio. 
Invincible  Vac.  CI.  Mfg.  Co.,  Dover,  Obio. 
Blrtman  Elec.  Co.,  Chicago,  m. 
Clements  Mfg.  Co.,  Chicago,  lU. 

Do. 

Do. 

Do. 
Duntley  Co..  New  York,  N.  Y. 
Eclipse  Mach.  Co.,  Sidney,  Ohio. 
Eureka  Vac.  CI.  Co.,  Detroit,  Mich. 
Frantt-Premier  Co.,  Cleveland.  Ohio. 
Hoover  Suction  Sweeper  Co.,  New  Berlin,  OMol 

Do. 
Edison  Elee.  Appl.  Co.,  Inc.,  Oiicago,  IlL 

Do. 
Imperial  Vao.  CI.  Co.,  N.  Y. 
Innovation  Elee.  Co.,  N.  Y. 
MaytM  Co.,  Newton,  Oliio. 
Umted  Elee.  Co.,  Canton,  Ohio. 
Pittsburgh  Elec.  Spec.  Co.,  New  York,  N.  T. 
Regina  Co.,  New  York,  N.  Y. 

Do. 
P.  A.  Oder  GoMpleveland,  Ohio. 
Pneavae  Co.,  woroester,  Mass. 
Hurley  Mach.  Co.,  Chicago,  III. 

Do. 
National  Sweeper  Co.,  Torrtngton,  Conn. 
Our  own  private  brand. 
Western  Elec.  Co.,  New  York. 

Do. 


Because  of  our  belief  in  their  superiority  we  issue  a  special  form  of  guarantee 
(see  other  side)  on  any  cleaner  sold  while  it  is  in  the  "  Three  Star  "  class. 

There  are  nine  members  on  our  rating  committee  whose  combined  vacuum- 
deaner  experience  totals  61  year&  This  in  effect  means  that  if  our  decisions 
are  correct  you  would  gain  as  much  knowledge  by  reading  over  this  rating 
sheet  as  you  would  by  shopping  61  years  for  a  vacuum  cleaner. 

For  obvious  reasons  we  would  not  care  to  give  the  percentages  of  the  deanen 
not  on  the  "Three  Star"  list,  but  we  would  gladly  give  any  other  informa- 
tion in  connection  therewith. 

To  stimulate  cash  payments  on  all  other  than  "Three  Star**  cleaners  we 
allow  7  per  cent  cash  discount  On  "  Three  Star  "  cleaners  the  cash  discount 
is  3  per  ctfit 

Vacuum  Gleaneb  Spbgialtt  Co.,  iNa, 

131  West  42d  St,  New  York. 

N.  B. — Of  course,  after  all,  these  ratings  are  simply  our*  opinions  and  you 
must  disregard  them  entirely  if  they  do  not  agree  with  your  personal  opinion. 

No.  130. 

The  "8  Star"  guarantee  is  furnished  by  us  with  all  "8  Star'*  vacuum 
cleaners.  Compare  it  with  the  guarantee  below  or  any  other  vacuum  cleaner 
guarantee.  After  reading  it  over  you  must  realize  that  we  have  a  lot  of 
confidence  in  any  make  of  cleaner  on  which  we  issue  such  a  liberal  guarantea 
Notice  that  there  are  no  exceptions  or  provisos  in  this  guarantee. 

It  would  be  rather  exi)ensive  for  us  to  issue  this  guarantee  on  a  vacuum 
deaner  that  is  liable  to  get  out  of  order. 
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THSEB  STAB  OUABANTBB. 


We  hereby  guarantee 


vacuum  cleaner  purchased  by 


for 


a  period  of  one  year  from  date.  Said  guarantee  to  include  free  repair  of  ant 
damage  to  said  cleaner  resnlting  from  ant  cause  whatsoever.  Moreover  in 
the  event  of  such  repairs  being  needed  we  will  call  for  and  deliver  cleaner  or 
will  pay  expressage  on  it  both  wats  for  out  of  town  customer& 

Vacuum  Cixaneb  Specialtt  Co.,  Inc. 
Per r-»  Secretary . 

Date , 

The  below  guarantee  is  the  ordinary  guarantee  which  we  furnish  with  vacuum 
cleaners  that  are  not  mentioned  In  the  "  3  Star  List."  It  is  substantially  the 
same  us  manufacturers  give,  and  it  is  quite  different  from  the  one  above. 

GUABANTEE. 


We  hereby  guarantee 


vacuum  cleaner  purchased  by 


to 


be  free  from  mechanical  and  electrical  defects,  and  will  repair  or  replace  free 
of  charge  any  part  giving  out  within  one  year  from  date,  provided  directions 
for  oiling  and  care  of  cleaner  have  been  carried  out  (Misuse,  accident,  and 
natural  wear  and  tear  excepted.) 

All  cleaners  to  be  repaired  must  be  sent  to  us  express  charges  paid.  We  win 
not  be  responsible  for  the  above  cleaner  if  it  has  been  tampered  with. 

Vacuum  Cixaneb  Specialtt  Ck>.,  iNa 

Per ,  Secretary, 

Date . 

Par.  5.  That  in  August,  1919,  the  respondent  discontinued  the  use 
of  the  aforementioned  and  above-described  rating  sheet  or  Three  Star 
list,  and  thereafter  published  and  circulated  among  its  customers  and 
prospective  customers  in  commerce  aforesaid  a  price  list  of  various 
machines  or  devices  handled  by  it  wherein  certain  cleaners  were 
designated  by  stars  as  ones  in  which  the  respondent  was  ^'  especially 
interested  in,"  but  which  did  not  disclose  to  the  purchasing  public 
the  nature  or  character  or  extent  of  such  "especial  interest"  or 
whether  such  interest  was  financial  or  caused  by  the  relatively  higher 
efficiency  or  merit  of  such  designated  machines ;  that  such  price  list 
was  in  the  words  and  figures  following,  to  wit: 
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PrieeUH. 


SF.T.C 


Namaofdeaneri 

Prleeof 
cleaner 
without 
attach- 
ment. 

CashdlB- 
eoant. 

Time 

down 

and  8 

monthlr 

payments 

each. 

Attach- 

menu 

addi- 

ttonaL 

America 

85a  00 
67.75 

82.50 
&26 

86.81 
a78 

8iaoo 

Apex 

1L80 

SmiJler  set  of  attachments  for  Apex 

laoo 

c#Ainfic r..  . 

45.00 

oaoo 

47.40 
3a  50 
45.00 
4&00 

5a  00 

2.26 
3.00 
2.37 
1.97 
2.25 
2.25 
1.50 

5.19 
7.07 
5.50 
4.50 
&19 
&19 
5u81 

laoo 

Cadillac  Big  Ben .\].l\],[...\\] 

laoo 

CadiUac  UfUe  Ben ] ],...[[[].].[.] 

laoo 

Cadillac  Reliable 

laoo 

*Bureka 

8.58 

Hot  Point  V-2 

laoo 

^Imperial 

ILOO 

dmaUer  set  of  attachments  for  Imperial 

8.75 

Ohio-4 

65.66 
46.00 
83.00 

5a  00 

65.00 

6.00 
X50 
3.00 
^50 
2.75 

a44 

&10 

7.44 
5.81 
0.44 

1ft  00 

Pnim1^'*14*V , 

laoo 

Premier  "19" 

laoo 

|i«gfTlf^V'Hlf4"K" 

12.00 

Royal 

12.50 

Smaller  set  of  attadmients  for  Royal 

laoo 

•Sweeper- Vac.  M.  D 

03.00 
42.50 
80.00 
47.50 
83.00 

6.50 
2.12 
6.00 
X13 
6.50 

7.44 
&00 
7.08 
5.60 
7.44 

laso 

TborNo.  12 

9.50 

Tflnlngton  ,,,       ,.... 

9.75 

^Victor ..'...'.'. 

laoo 

Western  Elec.  No.  12 

ia« 

Vacuum  Cleaner  Specialty  Co.,  Inc. 

Main  offices  and  sales  rooms,  181  West  42d  Street,  New  York,  N.  Y. 

Phona  6280  Bryant.  Phone  6281  Bryant. 

140  West  84th  Street,  Bet.  Broadway  and  7th  Ave.    Phone  6288-6284  Bryant. 

107  West  42d  Street.    This  store  open  evenings. 

FIVE  CMNVENIXNT  8T0BE8. 

Hudson  Terminal  Bnildlng,  30  Chnrch  Street,  Booth  20,  Phone  8851,  Cortlandt 
412  Fulton  Street,  Brooklyn,  N.  Y.    Phone  1030  Main. 

All  express  charges  paid  to  any  point.  *  We  are  especially  Interested  in  these 
cleaners. 

You  are  not  obliged  to  purchase  attachments  with  any  make  of  cleaner;  In 
fact,  only  about  one-half  of  our  customers  buy  attachments  with  the  cleaner 


638-10-8.  E.  &  O.  B. 

These  prices  are  subject  to  change  without  notice. 
No.  167.  (Over) 

[THIS  IS  A  FACSIMILB  OF  OUR  6UARANTEB  BOND.] 

GUARANTEE  BONU. 


We  hereby  guarantee 


(Or  Insurance  policy.) 


vacuum  cleaner  No. ,  purchased  by 


-,  for  a  period  of  one  year  from  date.    Said  guarantee  to  Include  free 
repair  of  any  damage  to  said  cleaner  resulting  from  any  cause  whatsoever. 
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Moreover,  In  the  eveat  at  sadi  repairs  being  needed  we  will  call  for  aad  deliver 
the  cleaner  or  will  pay  expressage  on  it  both,  ways  for  out-of-town  cuatomera. 

Vaoxtum  Cleaneb  Specialty  Co.,  iNa, 

New  York  and  Brookli^ 

Per —  ■     ■',  Secretary. 

Date, 

See  other  side  for  price  list  anfl  ternM. 

Pab.  6.  That  the  respondent  in  selling  and  offering  to  sell  vacuum 
cleaners  and  sweepers  in  commerce  as  aforesaid  has  demonstrated 
the  machines  of  different  competing  manufacturers  to  such  cus- 
tomers for  the  purpose  of  comparing  the  results  obtained  by  such 
cleaners  and  sweepers  with  the  results  obtained  by  the  Imperial 
Electric  Vacuum  Cleaner  in  the  sale  of  which  the  respondent  was 
interested,  and  in  so  demonstrating  the  Hoover  Suction  Sweeper 
made  by  the  Hoover  Suction  Sweeper  Co.  of  North  Canton,  Ohio, 
has  caused  the  sweeper  to  be  operated  improperly  by — 

(a)  Eevolving  the  brush  in  the  wrong  direction,  the  effect  of 
which  was  to  cause  the  sweeper  to  throw  dirt  out  on  the  carpet. 

(6)  Permitting  the  handle  hole  cover  to  be  partially  off,  which 
caused  a  passage  of  air  to  enter  the  machine  at  that  point  instead 
of  through  the  nozzle,  thereby  reducing  the  suction  of  the  ma- 
chine. 

(c)  Arranging  the  lips  of  the  nozzle  so  that  they  pressed  down 
so  closely  to  the  floor  that  they  did  not  allow  a  space  for  the  air  to 
pick  the  carpet  up  so  that  as  the  brush  revolved  it  could  create  a 
vibration  which  would  shake  the  dirt  from  the  floor  covering, 
and  while  so  demonstrating  has  stated  and  held  out  to  the  purchas- 
ing public  that  the  Hoover  machine  was  not  worth  five  cents;  was 
made  by  a  couple  of  harness  makers;  that  if  the  Hoover  machine 
was  bought  and  lasted  six  months  one  would  be  lucky ;  that  it  was 
the  worst  machine  on  the  market  and  its  motor  one  of  the  most  in- 
ferior on  the  market ;  that  no  one  who  manufactured  cleaners  cared 
for  it  and  that  it  was  absolutely  no  good  and  was  never  heard  of 
outside  of  New  Jersey,  when  in  truth  and  in  fact  such  Hoover  ma- 
chine compares  favorably  in  efficiency,  reliability,  and  effectiveness 
with  other  machines  and  is  well  known  to  manufacturers  and  the 
vacuum-cleaner  public. 

CONCLUSIONS. 

That  the  practices  of  the  said  respondent,  under  the  conditions 
and  circumstances  described  in  the  foregoing  findings,  are  unfair 
methods  of  competition  in  interstate  commerce  and  constitute  a  viola- 
tion of  the  act  of  Congress  approved  September  26|  1914,  entitled 

74636°— 22 26 
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^An  act  to  create  a  Federal  Trade  Commisaion,  to  define  its  powen 
and  duties  and  for  other  purposes.'' 

ORDER  TO  (IBASE  AKD  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  the  testimony  and  evidence,  and  the  argument  of  coun- 
sel, and  the  Commission  having  made  its  findings  as  to  the  facts  with 
its  conclusion  that  the  respondent  has  violated  the  provisions  of  the 
act  of  Congress  approved  September  26,  1914,  entitled  ^  An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  power  and  duties, 
and  for  other  purposes." 

It  is  now  ordered  that  the  respondent.  Vacuum  Cleaner  Specialty 
Co.,  Inc.,  its  officers,  agents,  servants,  and  employees  do  cease  and 
desist  from  directly  or  indirectly: 

(1)  Publishing  or  circulating  among  purchasers  or  prospective 
purchasers  of  vacuum  cleaners  or  sweepers,  or  like  devices,  rating 
sheets,  three-star  lists,  price  lists,  or  any  other  similar  advertising 
matter  calculated  or  tending  to  induce  the  public  to  believe  that  the 
Vacuum  Cleaner  Specialty  Co.,  Inc.,  does  not  own  or  have  any 
special  financial  interest  in  any  vacuum  cleaner  or  sweeper,  or  like 
device,  offered  by  it  for  sale  to  the  public,  when  in  fact  it  has  some 
such  interest  in  or  ownership  of  such  cleaners,  sweepers,  and  like 
devices. 

(2)  Improperly  demonstrating  to  purchasers  and  prospective  pur- 
chasers sample  vacuum  cleaners  or  sweepers,  or  similar  devices,  which 
have  been  willfully  tampered  with  or  which  have  been  intentionally 
improperly  adjusted,  or  making  such  demonstrations  in  any  manner 
whatsoever  which  do  not  fairly  represent  such  cleaners,  sweepers,  or 
like  devices  to  the  purchasing  public. 

(8)  Making  false  and  misleading  statements  to  customers  or  pros- 
pective customers  concerning  the  efficiency,  durability,  reliability, 
quality,  or  effectiveness  of  competitive  vacuum  cleaners  or  sweeping 
devices. 

It  is  further  ordered  that  the  respondent  within  80  days  after  the 
date  of  service  upon  it  of  this  order,  file  with  the  CommissiX)n  a  re- 
port in  writing,  setting  forth  in  detail  the  manner  and  form  in  which 
it  has  complied  with  the  order  to  cease  and  desist  hereinbefore  set 
forth. 
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FEDEBAL  TRADE  COMMISSION 

UNIVERSAL  MOTOR  COMPANY  AND  UNIVERSAL 

PRODUCTS  COMPANY. 

OOHPLAIKT  IX  THE  ICATTEB  OF  THE  ALUBGED  VIOLATION  OF  SECTION  • 
OF  AN  ACT  OF  OONOBE88  APPROVED  SEPTEMBER  26,  1914. 

t 

■ 

Docket  582— May  27,  1921. 

Btllabuu, 

Where  a  coiporation  engaged  in  the  manofacture  and  sale  of  electric  lifl^ttng 
plants  used  its  well-femown  trade  name  "  UnlTersal  **  in  advertising,  refer- 
ring to,  and  Belling  its  product,  and  thereafter  two  competitors  adopted  and 
applied  said  trade  name  to  their  respective  products  in  advotising  and 
selling  the  same: 

Held,  that  such  appropriation  of  trade  name,  under  the  drcumstanees  set  ft>rtli» 
constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Universal  Motor  Co.  and 
Universal  Products  Co.,  hereinafter  referred  to  as  respondents,  have 
been  and  are  using  unfair  methods  of  competition  in  interstate  com* 
meroe  in  violation  of  the  provisions  of  section  5  of  an  aot  of  Con- 
gress approved  September  26,  1914,  entitled  ^An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the  public,  issues  this  complaint, 
stating  its  charges  in  that  respect,  on  information  and  belief  as 
follows:  *^^' 

Paragraph  1.  That  the  respondent  Universal  Motor  Co.  is  a  cor- 
poration organized,  existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Wisconsin,  with  its  principal  office 
and  place  of  business  located  at  the  city  of  Oshkosh  in  said  State, 
now  and  ever  since  December,  1914,  engaged  in  the  business  of  sell- 
ing electric  lighting  plants  for  use  on  farms  throughout  various 
States  of  the  United  States  in  direct  competition  with  other  persons, 
firms,  copartnerships,  and  corporations  similarly  engaged,  and  the 
respondent  Universal  Products  Co.  is  a  corporation  organized,  ex* 
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isting,  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  Wisconsin,  with  its  principal  office  and  place  of  business 
located  at  the  city  of  Sandusky,  State  of  Ohio,  at  all  times  herein 
mentioned  engaged  in  the  business  of  selling  and  distributing  the 
products  of  the  respondent  Universal  Motor  Co. 

Par.  2.  That  the  respondent  Universal  Motor  Co.  in  the  conduct 
of  its  business  purchases  the  materials  ietnd  parts  for  use  in  its  pro- 
ducts in  various  States  of  the  United  States,  causing  the  same  to  be 
shipped  therefrom  through  other  States  in  and  to  the  city  of  Osh- 
kosh,  State  of  Wisconsin,  where  they  are  assembled  and  made  into 
the  finished  product  and  then  sold  and  shipped  to  customers  in 
different  States  of  the  United  States,  and  there  is  and  has  been  at 
all  times  herein  mentioned  a  constant  current  of  trade  and  com- 
merce in  such  lighting  plants  between  and  among  the  several  States 
of  the  United  States  and  more  particularly  in  and  to  the  city  of  Osh- 
kosh.  State  of  Wisconsin,  and  therefrom  through  and  to  other  States 
tod  Territories  of  the  United  States. 

Par.  3.  That  the  Universal  Battery  Co.  is  a  corporation  organ- 
ized, existing,  and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  Illinois,  with  its  principal  office  and  place  of  busi- 
ness located  at  the  city  of  Chicago,  in  said  State,  now  and  ever  since 
the  year  1913  engaged  in  selling  and  distributing  electric  storage 
batteries  and  electric  lighting  plants  for  use  on  farms  in  compe- 
tition with  the  respondents  herein.  That  during  the  year  1913  the 
aforesaid  Universal  Battery  Co.  took  over  and  acquired  all  the 
right,  title,  and  interest  in  and  to  the  business,  good  will,  and  trade 
names  of  Universal  Electric  Storage  Battery  Co.,  which  had  been 
engaged  since  the  year  1911  in  selling  and  distributing  electric  stor- 
age batteries  and  electric  lighting  plants  for  farm  use. 

Par.  4.  That  ever  since  the  year  1911  said  Universal  Battery  Co. 
and  its  predecessor,  Universal  Electric  Storage  Battery  Co.,  have 
used,  adopted,  and  applied  to  their  batteries  and  lighting  plants  the 
trade  name  "Universal,"  and  by  advertisements  in  circulars  and 
newspapers  generally  distributed  throughout  various  States  of  the 
United  States  their  products  have  becomfe  well  known  and  estab- 
lished with  the  trade  and  general  public  as  Universal  batteries  and 
Universal  lighting  plants. 

Par.  6.  That  the  respondents,  Universal  Motor  Co.  and  Universal 
Products  Co.,  ever  since  December,  1914,  in  commerce  aforesaid, 
have  advertised  and  sold  and  are  now  offering  for  sale  to  the  trade 
and  general  public  lighting  plants  for  which  they  have  adopted  and 
assumed  the  trade  names*  of  Universal  lighting  unit.  Universal  unit 
lighting  plants,  and  Universal  farm  lighting  unit,  and  that  the 
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effect  of  such  simulation  has  been,  and  is,  among  others,  to  confuse 
the  trade  and  general  public-  and  mislead  dealers,  customers,  and 
prospective  customers  into  the  belief  that  the  lighting  plants  of  the 
respondents  and  Universal  battery  company  are  one  and  the  same. 

EEPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents.  Universal  Motor  Co.  and  Universal 
Products  Co.,  charging  them  with  the  use  of  unfair  methods  of  com- 
petition in  commerce,  in  violation  of  the  provisions  of  said  act. 

The  respondents,  having  entered  their  appearances  and  filed  their 
answers  herein  through  their  respective  attorneys,  and  the  said 
attorneys  and  the  attorney  for  the  Commission  having  introduced 
evidence  herein  as  provided  by  said  act,  and  respondent  having  en- 
tered into  stipulations  as  to  the  facts  and  requested  the  Commission 
to  issue  its  order  in  conformity  therewith,  and  respondent  having 
waived  oral  argimient  and  the  filing  of  briefs  with  the  Commission, 
and  the  Commission  being  now  fully  advised  in  the  premises,  finds 
and  concludes  as  follows : 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  Universal  Battery  Co.,  a  corporation  or- 
ganized, existing  and  doing  business  since  the  year  1913,  under  the 
laws  of  the  State  of  Illinois,  with  its  principal  place  of  business  in 
Chicago,  in  said  State,  succeeded  to  the  business  conducted  by  the 
Uniyersal  Electric  Storage  Battery  Co.,  a  corporation  that  had  been 
organized  in  1911,  and  which  in  turn  had  succeeded  to  the  business 
conducted  by  a  firm  in  Chicago  since  1901 ;  that  said  Universal  Bat- 
tery Co.  has  been  since  said  year  1918,  and  now  is,  engaged  in 
manufacturing,  selling,  and  distributing  in  interstate  commerce,  elec- 
tric storage  batteries  and  electric  lighting  plants;  that  in  its  ad- 
vertising, correspondence,  and  contracts  of  sale,  it  had  given  and  is 
giving  to  such  battery  and  electric  lighting  plants  the  name  '^  Uni- 
versal," which  had  been  used  by  its  said  predecessors  since  1901 ;  that 
thi  public  recognized  during  said  period  and  now  recognizes  the 
product  of  said  company  by  the  said  name  "  Universal "  used  in  con- 
nection therewith. 

Par.  2.  That  the  respondent,  Universal  Motor  Co.,  a  corporation 
organized  in  1914,  under  the  laws  of  the  State  of  Wisconsin,  with  its 
principal  place  of  business  at  Oshkosh,  in  said  State,  has  been  since 
said  year,  and  now  is,  engaged  in  selling  and  distributing  in  inter- 
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state  commerce,  lighting  plants  for  farm  purposes  in  direct  competi- 
tion with  said  Universal  Battery  Co. ;  that  in  its  advertising  and  sales 
of  its  product  the  name  "  Universal "  has  likewise  been  given  thereto, 
though  said  respondent  began  business  subsequent  to  the  time  said 
Universal  Battery  Co.  started  to  engage  in  business. 

Par.  3.  That  the  respondent.  Universal  Products  Co.,  a  corpora- 
tion organized  in  1918  under  the  laws  of  the  State  of  Wisconsin,  with 
its  principal  office  at  the  city  of  Sandusky,  in  the  State  of  Ohio,  has 
been  since  said  year  engaged  in  advertising  and  selling  in  interstate 
commerce  electric-lighting  plants  in  direct  competition  with  said 
Universal  Battery  Co.,  and  in  so  doing  has  used  the  word  "  Univer- 
sal "  in  connection  with  its  said  products ;  notwithstanding  the  fact 
that  it  began  business  subsequent  to  the  time  the  said  Universal  Bat- 
tery Co.  started  to  engage  in  business. 

Par.  4.  That  the  said  Universal  Battery  Co.  and  the  said  respond- 
ents, Universal  Motor  Co.  and  Universal  Products  Co.,  respectively, 
have  been,  and  now  are,  in  the  conduct  of  their  business  as  hereto- 
fore described,  selling  and  transporting  their  said  respective  products 
from  their  respective  places  of  business  to  the  purchasers  thereof  in 
other  States  of  the  United  States  and  in  the  Territories  of  the  United 
States  and  in  foreign  countries,  and  there  has  existed  during  all  the 
said  period,  and  now  exists,  a  constant  current  of  commerce  in  their 
said  respective  products  between  the  said  States,  Territories,  and 
foreign  countries. 

Par.  5.  That  said  Universal  Battery  Co.  and  said  respondent, 
Universal  Motor  Co.,  entered  into  a  stipulation  herein,  wherein  they 
requested  the  Federal  Trade  Commission  to  issue  its  order  herein 
whereby  said  respondent  "shall  have  the  right  to  refer  to  their 
product  in  their  advertising  literature,  as  *  Universal  electric  gen- 
erating sets,'  or  'Universal  Motor  Co.'s  farm-lighting  plants,'  or  the 
like,  so  long  as  they  do  not  use  the  wording  *  Universal  lighting 
plant '  or  *  Universal  lighting  system '  specifically  as  adopted  by  said 
Universal  Battery  Co.,  the  object  being  to  so  word  the  advertising 
of  the  Universal  Motor  Co.  as  to  differentiate  from  the  advertising  of 
the  Universal  Battery  Co.  and  thus  avoid  all  possible  conflict  that 
might  suggest  unfair  competition." 

Par.  6.  That  said  Universal  Battery  Co.  and  said  respondent, 
Universal  Products  Co.,  entered  into  a  stipulation  herein  wherein 
they  requested  the  Federal  Trade  Commission  to  issue  its  order 
herein  to  provide  that  said  respondent  "  shall  hereafter  not  use  the 
word  'Universal'  in  its  advertising  of  lighting  plants  or  systems 
without  immediately  following  such  word  in  all  cases  with  the  word 
*  Products,' "  and  that  "  Universal  Products  Co.  will  advertise  light- 
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ing  plants  or  systems  only  under  the  name  of  ^Universal  Prod- 
ucts lighting  plants '  or  ^  systems,'  or  equivalent  language,  including 
the  words  ^  Uniyersal '  and  ^  Products,'  the  one  following  immediately 
after  the  other;  and  that  the  Universal  Products  Co.  shall  immedi- 
ately change  all  advertising  plates  and  matter  in  so  far  as  it  is  pos- 
sible "  ;  and  that  said  respondent  will  not  '^  permit  the  use  upon  its 
behalf  of  any  plate  or  advertising  matter  which  does  not  conform 
with  this  stipulation." 

OOKCLUSIOK. 

The  practices  of  said  respondents  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings  constitute  unfair 
methods  of  competition  in  interstate  commerce  and  a  violation  of 
the  act  of  Congress  approved  September  26,  1914,  entitled  ^^An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  Ain>  DESIST. 

This  cause  having  been  heard  by  the  Federal  Trade  Commission 
upon  the  complaint  of  the  Commission,  the  answers  of  the  respond- 
ents, the  stipulation  of  facts  executed  and  filed  herein  by  counsel  for 
the  respective  parties,  the  testimony  and  other  evidence  introduced 
by  counsel  herein,  and  the  Commission  having  made  its  findings  as 
to  the  facts,  with  its  conclusion  that  the  respondents  have  violated 
the  provisions  of  the  act  of  Congress  approved  September  26,  1914, 
entitled  ^^An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes," 

It  is  ordered  that  the  respondent.  Universal  Motor  Co.,  cease  and 
desist  in  the  course  of  its  business  in  interstate  commerce  from  using 
the  word  "Universal"  in  its  advertising,  on  its  letterheads,  bill- 
heads, and  other  stationery,  to  describe  or  designate  its  lighting 
plants  or  lighting  systems,  unless  the  word  "  Universal "  be  followed 
with  or  accompanied  by  the  words  "  Motor  Co.,"  or  by  other  words 
clearly  showing  that  the  lighting  plants  or  lighting  systems  are 
those  of  the  Universal  Motor  Co. 

It  is  further  ordered  that  the  respondent,  Universal  Products  Co., 
cease  and  desist  in  the  course  of  its  business  in  interstate  commerce 
from  using  the  word  "  Universal "  in  its  advertising,  on  its  letter- 
heads, billheads,  and  other  stationery,  to  describe  or  designate  its 
lighting  plants  or  lighting  systems  unless  the  word  "  Universal "  be 
followed  with  or  accompanied  by  the  words  "  Products  Co.,"  or  by 
other  words  clearly  showing  that  the  lighting  plants  or  lighting 
systems  are  those  of  the  Universal  Products  Co. 
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It  is  further  ordered  that  respondents  and  each  of  them  shall^ 
within  60  days  from  the  date  of  this  order,  file  with  the  Commission 
a  report  or  statement  showing  how  and  in  what  manner  they  have 
been  and  are  complying  with  this  order. 
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FEDERAL  TRADE  COMMISSION 

THE  STAR  PROVISION  COMPANY,  MALONE  OIL  COMPANY 
and  B.  MARX,  TRADING  UNDER  THE  NAME  AND  STYLE 
OF  LIBERTY  OIL  PRODUCTS  COMPANY. 

COMPLAINT  IN  THE  MATTEB  OF  THE  AIXEOED  VIOLATION  OF  8EC1ION 
6  OF  AN  AOT  OF  CONGRESS  AFPBOYED  SEPTEMBER  26,  1914. 

Docket  611— June  4,  1921. 
Stuabus. 

Where  a  corpomtion  engaged  in  the  manufactuie  and  sale  of  lubricating  oils,  adul- 
terated linseed  oil,  and  like  products,  at  the  request  of  purchasing  dealers  labeled 
a  mixture  of  boiled  (or  Raw)  linseed  oil,  mineral  oil,  and  a  drier  with  the  name  of 
the  dealer,  together  with  the  words  '*  Guaranteed  for  Mechanical  Purposes.  In- 
edible Compound  Boiled  (or  Raw)  Linseed  Oil  *  *  *, "  without  stating  the 
other  ingredients;  and 

Where  a  corporation  and  an  individual  dealing  in  oils,  roofing  cements,  concrete 
hardeners,  paints,  and  like  products, 

(a)  Sold  a  mixture  of  boiled  (or  raw)  linseed  oil,  mineral  oil,  and  a  drier,  labeled,  at 
their  request,  as  above  described; 

(6)  Advertised  and  offered  through  circular  letters  various  products  compounded 
with  mineral  oil  under  such  characterizations  as  ''Extra  W.  S.  Lard  Oil, "  "Brown 
Strained  Fish  Oil, "  "Straits  Fish  Oil, "  "Sperm  Oil, ''  etc.,  with  such  statements 
as  "You  are  undoubtedly  aware  that  there  is  an  enormous  shortage  of  Animal 
Oils  *  *  *  and  while  we  do  not  guarantee  our  products  to  be  100^  pure,  we 
feel  confident  that  the  same  will  meet  your  requirements  for  all  mechanical  and 
industrial  uses  *  *  *, "  and  "Our  oils  are  guaranteed  for  all  mechanical  and 
industrial  purposes,    *    *    *";  and 

(e)  Advertised  and  offered  through  circular  letters  certain  products  compounded 
with  mineral  oil  which  it  characterized  as  "Comp.  Raw  Linseed  Oil,"  "Comp. 
Boiled  Linseed  Oil,"  and  "Comp.  Tiu-pentine, "  together  with  the  statements 
"You  are  undoubtedly  aware  that  the  market  price  on  Linseed  oil  and  turpen- 
tine has  advanced  to  practically  the  highest  price  ever  known.  For  this  reason 
we  are  producing  a  special  grade  of  oil,  and  while  we  do  not  guarantee  the  same 
to  be  absdutely  pure,  we  will,  however,  guarantee  it  for  all  painting  purposes"; 

With  a  tendency  and  capacity,  in  such  circular  letters,  to  deceive  and  mislead  cus- 
tomers into  believing  that  part  of  the  products  so  offered  were  pure  oils  of  the  kind 
specified,  and  that  the  rest  were  special  grades  of  special  compound  oils,  entirely 
proper  for  all  industrial  purposes,  and  not  mixtures  of  the  oils  specified  with 
mineral  oil: 

Eeldf  That  sudi  mislabeling,  and  such  false  and  misleading  advertising,  under  the 
circumstances  set  forth*  constituted  unfair  methods  of  competition. 

(COMPLAINT. 

The  Federal  Trade  Commission  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Star  Provision  C!om- 
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pany,  Malone  Oil  Company,  and  B.  Marx,  trading  under  the  name 
and  style  of  Liberty  Oil  Products  Company,  all  of  whom  are  herein- 
after referred  to  as  respondents,  have  been  and  are  using  unfair 
methods  of  competition  in  interstate  conmierce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress,  approved  September  26, 
1914,  entitled  ''An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows: 

Par.  1.  That  the  respondent  Star  Provision  Company  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  Ohio^ 
with  principal  place  of  business  at  Cleveland,  in  said  State.  That 
the  respondent  Malone  Oil  Company  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Ohio,  with  principal  place  of 
business  at  Cleveland  in  said  State.  That  the  respondent  B.  Marx 
is  treasurer  and  mani^er  of  the  respondent  Star  Provision  Com- 
pany and  conducts  a  branch  of  the  business  of  said  respondent  under 
the  trade  name  of  liberty  Oil  Products  Company. 

Pab.  2.  That  the  respondent  Star  Provision  Company  is  engaged 
in  the  business  of  dealing  in  oils  and  paints,  cements^  concrete 
hardeners,  and  Uke  conmiodities,  part  of  which  business  is  con- 
ducted in  its  own  corporate  name  and  part  under  the  trade  name  of 
Liberty  Oil  Products  Company.  That  the  respondent  Malone  Oil 
Company  is  engaged  in  the  business  of  manufacturing  and  selling 
lubricating  oils,  adulterated  linseed  oil,  and  like  products.  That 
each  of  said  respondents  sells  their  respective  products  and  com- 
modities in  various  States  of  the  United  States  and  causes  same  to 
be  transported  to  the  purchasers  thereof  from  the  State  of  Ohio 
through  and  into  various  other  States. 

Pab.  3.  That  when  the  respondent  Star  Provision  Company  obtains 
from  a  customer  an  order  for  lubricating  oU  or  adulterated  linseed 
oil,  such  order  is  turned  over  to  the  respondent  Malone  Oil  Com- 
pany, which  makes  up  the  commodity  so  ordered  and  which  is  put 
in  containers  and  labeled  as  the  product  of  the  respondent  Star  Pro- 
vision Company  or  the  Liberty  Oil  Products  Company. 

Pab.  4.  That  the  respondent  Star  Provision  Company,  both  in 
its  own  corporate  name  and  under  the  trade  name  of  Liberty  Oil 
Products  Company,  by  circulars  and  circular  letters  mailed  to  pros- 
pective customers,  solicits  trade  in  various  lubricating  oil  compounds 
and  adulterated  linseed  oils  without  disclosing  to  the  purchasing 
public  the  component  ingredients  of  said  compoimds,  and  such 
circulars  are  calculated  to  and  do  deceive   the  purchasing  public 
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ftod  create  the  erroneous  impression  that  such  oils  and  compounds 
are  pure  lard,  fish,  sperm,  or  linseed  oils.  That  said  circulars  and 
circular  letters  also  contain  the  false  and  misleading  statement  that 
such  oils  and  compounds  so  offered  to  the  purchasing  public  will 
meet  the  requirements  of  all  mechanical  and  industrial  uses. 

Par.  5.  That  the  actions  and  doings  of  the  said  respondents,  sever- 
aUy  and  in  their  common  action,  herein  referred  to  and  recited,  is 
an  unfair  method  of  competition  in  interstate  commerce  within  the 
meaning  of  section  5  of  an  act  of  Congress  entitled  ''An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  approved  September  26,   1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an*  act  of  Congress  approved  Septem- 
ber 26,  1914,  the  Federal  Trade  Commission  issued  and  served  its 
complaint  upon  the  respondents,  the  Star  Provision  Company,  Malone 
Oil  Company,  and  B.  Marx,  trading  under  the  name  and  style  of  Lib- 
erty Oil  Products  Company,  charging  them  with  the  use  of  unfair 
methods  of  competition  in  commerce  in  violation  of  the  provisions  of 
said  act. 

The  respondents  having  entered  their  appearance  by  their  attorney, 
James  Metzenbaum,  Esq.,  and  filed  their  answer  herein,  an  agreed 
statement  of  facts  was  duly  executed  under  date  of  November  1, 1920, 
by  said  counsel  for  respondents  and  by  the  chief  counsel  for  the  Fed- 
eral Trade  Conmiission,  and  duly  filed  in  the  records  of  this  cause,  said 
agreed  statement  of  facts,  subject  to  the  approval  and  acceptance 
of  the  Commission,  to  be  in  lieu  of  testimony,  and  to  be  the  evidence 
in  this  cause.  By  such  agreed  statement  of  facts  respondents  agreed 
to  waive  the  privilege  of  filing  written  brief  herein,  and  agreed  that  the 
Commission  should  proceed  forthwith  to  enter  its  report,  stating  its 
findings  as  to  the  facts,  and  its  conclusion,  and  to  make  and  enter  its 
order,  disposing  of  this  cause;  but  reserving  to  the  respondents, 
nevertheless,  the  right  to  file  a  motion  to  dismiss  the  complaint,  and 
to  offer  oral  argument  in  support  thereof.  Such  right  and  privilege 
of  filing  such  motion  to  dismiss  the  complaint,  and  to  offer  oral  argu- 
ment in  support  thereof,  was  subsequently,  under  date  of  November  6, 
1920,  withdrawn  and  waived  by  respondents,  as  will  more  fully  appear 
from  the  fiJes  and  records  of  this  cause. 

And  thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
Commission,  having  duly  considered  the  record,  and  being  now 
fuQy  advised  in  the  premisesi  makes  this,  its  findings  as  to  the  facts, 
and  condusionB: 
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FINDINGS   AS  TO  THE  FACTS. 

Pabag&aph  1.  That  the  respondent  Star  Provision  Company  is  a 
corporation  organized  and  existing  under  the  laws  of  the  State  of 
Ohio,  with  principal  place  of  business  in  the  city  of  Cleveland,  in  said 
State.  That  the  respondent  Malone  Oil  Company  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Ohio,  with  prin- 
cipal place  of  business  in  the  city  of  Cleveland,  in  said  State.  That 
the  respondent  B.  Marx  is  treasurer  and  manager  of  the  respondent 
Star  Provision  Company,  and  conducts  a  branch  of  the  business  of 
said  respondent  imder  the  trade  name  of  Liberty  Oil  Products 
Company. 

Pab.  2.  The  respondent  Star  Provision  Company  is  engaged  in 
the  business  of  buying  and  selling  oils,  paints,  cements,  concrete 
hardeners,  and  like  conmiodities,  part  of  which  business  is  conducted 
under  its  own  corporate  name  and  part  under  the  trade  name  of 
Liberty  Oil  Products  Company.  The  respondent  B.  Marx,  for  the 
Star  Provision  Company  aforesaid,  and  also  under  the  trade  name  of 
Liberty  Oil  Products  Company,  as  aforesaid,  is  engaged  in  the  busi- 
ness of  selling  oils,  roofing  cements,  concrete  hardeners,  paints,  and  like 
products.  Each  and  all  of  said  respondents  sell  their  respective 
products  and  commodities  in  various  States  of  the  United  States,  and 
cause  the  same  to  be  transported  to  the  purchasers  thereof,  from  the 
State  of  Ohio,  through  and  into  various  other  States  of  the  United 
States.  Said  respondents  have  sold  and  transported  their  respective 
products  and  conmiodities,  as  aforesaid,  during  the  year  last  past  and 
prior  thereto,  in  direct  competition  with  other  individuals,  firms,  and 
corporations  engaged  in  the  same  or  similar  business,  and  likewise 
selling  and  transporting  their  products  in  and  through  the  several 
States  of  the  United  States. 

Pak.  3.  The  said  respondents  the  Star  Provision  Company  and  B. 
Marx,  under  the  said  trade  name  of  Liberty  Oil  Products  Company, 
have  been  and  are  selling  to  purchasers  in  various  States  of  the  United 
States  a  product  which  is  labeled  as  follows: 

Liberty  Oil  Products  Co.    Guaranteed  for  Mechanical  Purpofles.    Inedible  Com- 
pound Boiled  (or  Raw)  Linseed  Oil.    Cleveland,  Ohio. 

Said  product,  so  sold  and  labeled,  as  aforesaid,  was  not  pure  boiled 
linseed  oil  or  pure  raw  linseed  oil;  but  was  a  compound  consisting  of 
boiled  (or  raw)  linseed  oil,  mineral  oil,  and  a  dryer,  mixed  together. 
The  names  of  the  other  ingredients,  to  wit,  mineral  oil  and  dryer,  did 
not  and  do  not  appear  upon  said  label  or  dbewhere  upon  the  package 
containing  such  product.    Respondents  admit   that  said  product 
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flhotild  be  described  as  "Inedible  compound  boiled  (or  raw)  linseed 
oil  and  mineral  oil  and  dryer'';  and  agree  to  so  label  in  the  future. 

Fab.  4.  That  the  said  respondent  Malone  Oil  Company,  at  the  re- 
quest and  instance  of  the  said  respondents  the  Star  Provision  Com- 
pany and  B.  Marx,  trading  under  the  name  of  Liberty  Oil  Products 
Company,  applied  the  aforesaid  brand  or  label  (hereinbefore  set  forth 
in  par.  3  hereof)  to  the  said  oil  products  so  sold  and  advertised,  as 
aforesaid,  by  tbe  aforesaid  respondents  the  Star  Provision  Company, 
and  B.  Marx,  trading  under  the  name  of  Liberty  Oil  Products  Com- 
pany. The  said  brand  or  label  was  stenciled,  at  the  request  and  in- 
■stance  of  the  last-mentioned  respondents,  upon  the  barrels  or  con- 
tainers of  the  said  products. 

Pab.  5.  The  said  respondents  the  Star  Provision  Company  and  B. 
Marx,  under  the  said  name,  to  wit,  Liberty  Oil  Products  Company, 
have  during  the  year  last  past  circulated,  to  prospective  customers 
in  various  States  of  the  United  States,  certain  circular  letters  or 
advertisements,  true  copies  whereof  were  attached  to  the  said  agreed 
statement  of  facts  and  incorporated  therein,  and  marked,  respec- 
tively, "Exhibit  1,"  "Exhibit  2,"  "Exhibit  a,"  and  "Exhibit  4." 
Said  circular  letters,  distributed  as  aforesaid  by  the  respondents 
aforesaid,  advertised  and  offered  for  sale  certain  oil  products,  which 
oil  products  in  all  cases  were  not  pure  oils  of  the  kind  specified,  but 
were  compounded  with  mineral  oil.  Said  circular  letters  are  here 
set  forth  in  full,  as  follows: 


EXHIBIT  1. 

• 

Lard  Oil 

The  Star  Pbovwion  Co« 

SealOU 

FiflhOil 

Animal  Oils 

Cod  Oil 

Neatsfoot  Oil 

1836  Euclid  Avenue 
Cleveland,  0. 

Whale  on 

You  are  undoubtedly  aware  that  there  ifl  an  enormous  shortage  of  Animal  OUs, 
which  is  likely  to  continue  for  some  time  to  come.  We  desire  to  call  your  attention 
to  the  fact  that  we  are  manufacturing  special  grades  of  this  material  and  while  we  do 
not  guarantee  our  products  to  be  100%  pure,  we  feel  confident  that  the  same  wiU 
meet  your  requirements  for  all  mechanical  and  industrial  uses.  Shipments  are  for- 
warded subject  to  your  inspection  and  approval.  # 

We  are  in  position  to  make  prompt  shipment  and  quote  subject  to  immediate 
acceptance  the  following: 

Extra  W.  8.  Lard  Oil $1.62  per  gallon 

Extra  Lard  Oil 1.45 

No.  1  Lard  Oil 1.35 

No.  2  Lard  Oil 1.18 

Brown  Strained  Fiah  Oil 1.16 

Straits  Fish  Oil 85 

Sperm  Oil 1.50 


« 
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Pricei  quoted  above  are  for  deliyery  ee  you  may  desire  between  this  date  tad 
February  1,  in  barrel  lots,  freight  paid  to  your  City.  Where  five  or  more  banels  an 
purchased  we  allow  a  reduction  of  two  cents  per  gallon. 

We  feel  sure  that  by  placing  your  business  with  us  for  any  of  the  above  grades  of 
Oil  the  same  will  effect  you  a  liberal  saving,  and  you  have  our  guarantee  for  quilitj 
as  wdl  as  prompt  deliveries. 

May  we  be  favored  with  your  order? 

Very  truly,  yours, 

Thb  Stab  Provibxok  Comfamt. 


BXmBIT  2 

Lard  Oil  Thb  Star  Provibiok  Co.  Cod  OO 

Fish  Oil  Animal  Oils  SealOfl 

Neatsfoot  Oil  1886  Euclid  Avenue  Whale  Oil 

Cleveland,  O. 

You  are  undoubtedly  aware  that  there  is  an  enonnous  shortage  of  Animal  Oik, 
and  considerable  difficulty  is  encountered  in  making  any  kind  of  shipments.  For 
this  reason  we  suggest  that  you  place  orders  now  for  your  immediate  or  future 
requirements. 

Subject  to  immediate  acceptance  by  return  mail  and  for  delivery  as  you  may 
desire  between  this  date  and  September  1,  we  quote: 

Inedible  Comp.  Extra  W.  S.  Lard  Oil $1.44  per  gaUon 

Inedible  Comp.  No.  1  Laid  Oil 1.18  "  " 

Inedible  Comp.  No.  2  Lard  Oil 1.04  "  " 

Inedible  Comp.  Prime  Neatsfoot  Oil 1.46  "  " 

Inedible  Comp.  Extra  Neatsfoot  Oil 1.20  "  " 

Inedible  Comp.  No.  1  Neatsfoot  Oil 1.06  "  " 

Inedible  Comp.  Sperm  Oil 1.30  "  " 

Inedible  Comp.  Brown  Strained  Pish  Oil 1.12  "  " 

Inedible  Comp.  Straito  Fish  Oil 1.02  "  " 

The  above  quotations  are  for  delivery  F.  O.  B.  your  City,  in  barrel  lots.  When 
four  or  more  barrels  are  ordered  we  allow  a  discount  of  St  per  gallon.  We  also  pack 
the  above  in  Half-barrels  and  case  lots  containing  12  1-gallon  cans  or  2  5-gaUon  cana 
Where  one-gallon  cans  are  purchased  we  place  labels  on  each  can  bearing  your  name 
and  addrees. 

Our  oils  are  guaranteed  for  all  mechanical  and  industrial  purposes,  and  shipments 
are  forwarded  subject  to  your  inspection  and  approval.  We  feel  confident  that  yoa 
will  effect  quite  a  saving  in  placing  your  business  with  us  for  immediate  or  future 
delivery. 

Kindly  l^us  hear  from  you  should  you  be  interested. 

Very  truly,  yours, 

Thb  Star  Pbovibion  Compamt. 

EXHIBIT  3. 

Lard  Oil  The  Star  Provision  Co.  Cod  Oil 

Fish  Oil  Animal  Oils  Seal  Oil 

Neatsfoot  Oil  1836  Euclid  Avenue  Whale  Oil 

Cleveland,  0. 
Owing  to  the  increased  cost  of  raw  materials,  we  are  looking  for  advances  on  all 
grades  of  Animal  Oils,  and  if  you  expect  to  be  in  the  market  between  this  date  and 
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July  fixBt,  we  suggest  that  you  coTer  now  your  lequirementB  for  immeduile  or  futon 
delivery. 
Subject  to  immediate  acceptance,  we  quote:  bbb. 

Inedible  Com.  £.  W.  8.  Laid  Oil $1.48 

"     No.  ILwdOa 1.16 

•<  "     Prime  Neatafoot  Oil 1,62 

"  "     No.  1  Neatefoot  Oa 1.18 

"     Menhaden -Fiflh  on 1.18 

••  "     Straitfl  Fiah  Oil 1.04 

"     SpermOil 1.86 

The  above  quotatione  are  F.  O.  B.  your  City,  and  for  delivery  as  you  may  desixe 
between  this  date  and  July  first  We  also  pack  the  above  in  case  lots  containing 
12  l-gaUon  cans  or  2  6-gallon  cans.  Where  purchased  in  this  manner  we  place  labels 
on  the  cans  bearing  your  name  and  address. 

Our  products  are  guaranteed  for  all  mechanical  and  industrial  purposes,  all  ship* 
ments  being  forwarded  bubjbct  to  toub  XNSPXcnoN  and  ApraovAL.    We  feel  sure 
that  by  placing  your  business  with  us  you  will  be  effecting  a  liberal  saving,  and  you 
have  our  guarantee  for  quality  as  weU  as  prompt  delivery. 
Are  you  in  the  market?    May  we  be  favored  with  your  order? 
Very  truly,  yours, 

Thx  Stab  Pbovisiom  Compamt. 


Ibbb. 

$1.68  per  galkm 
1.21   "       " 

1.67 

1.23 

1.23 

1.09 

1.40 

EXHIBIT  4. 

Ldxrtt  Oil  PRODuors  Go« 

Oils  for  Industrial  Uses 

326  Union  Building 

Cleveland,  O. 

Subject:  linseed  Oil  and  Turpentine. 

You  are  undoubtedly  aware  that  the  market  price  on  Linseed  Oil  and  Turpentine 
has  advanced  to  practically  the  highest  price  ever  known.  For  this  reason  we  arc 
producing  a  special  grade  of  oil,  and  while  we  do  not  guarantee  same  to  be  absolutely 
pure,  we  will,  however,  guarantee  it  for  all  painting  purposes. 

We  are  in  position  to  miake  prompt  shipment,  and  quqte  subject  to  immediate 
acceptance: 

Comp.  Raw  Linseed  Oil $1.63  per  gallon 

Oomp.  Boiled  Linseed  Oil 1.66   "       " 

Comp.  Turpentine 1.64   "       " 

The  above  quotations  are  for  barrel  lots,  F.  O.  B.  your  City,  less  freight,  and  for 
delivery  as  you  may  desire  between  this  date  and  March  fifteenth. 

We  are  confident  that  once  you  try  our  product  you  will  purchase  no  other.  All 
oiders  are  subject  te  your  inspection  and  approval. 

Are  you  in  the  market?    May  we  be  favored  with  your  order? 
Very  truly,  yours, 

Thb  Libbrty  Oil  Products  Co. 

Pab.  6.  Said  circular  letters,  so  distributed  as  aforesaid,  were 
false  and  misleading,  and  had  a  tendency  and  capacity  to  mislead 
and  deceive  said  prospective  customers,   and  directly  tended  to 
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mislead  and  deceiye  said  prospective  customers,  and  to  induce  them 
to  believe  that  part  of  the  oil  products,  so  offered  for  sale  and  adver- 
tised as  aforesaid,  were  pure  oils  of  the  kind  specified,  and  not  com- 
pounds, mixtures,  or  combinations  of  such  oils  with  mineral  oil, 
and  that  the  rest  of  such  oil  products  were  special  grades  of  special 
compound  oils,  entirely  proper  for  all  mechanical,  industrial,  or 
painting  purposes,  and  not  compounds,  mixtures,  or  combinatioDS 
of  oils  of  the  kind  specified  with  mineral  oil. 

» 

.    CONOLUaiONS. 

The  practices  of  the  said  respondents,  and  of  each  of  them,  under 
the  conditions  and  circumstances  described  in  the  foregoing  findings, 
are  unfair  methods  of  competition  in  interstate  commerce  and 
constitute  a  violation  of  the  act  of  Congress  approved  September  26, 
1914,  entitled  ''An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes." 

ORDER  TO   CEASE   AND    DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
several  respondents  and  the  agreed  statement  of  facts  duly  executed 
by  counsel  for  respondents  and  for  the  Commission,  approved  by 
the  Conmiission,  and  filed  in  the  records  and  files  of  this  case  in  lieu 
of  testimony  and  as  the  evidence  in  this  case;  and  the  Commission 
having  made  its  findings  as  to  the  facts  with  its  conclusions  that  the 
severi^  respondents  have  violated  the  provisions  of  the  act  of  Con- 
gress, approved  September  26,  1914,  entitled  ''An  act  to  create  a 
Federal  Trade  Conmcdssion,  to  define  its  powers  and  duties,  and  for 
other  purposes  " ;  • 

It  18  now  ordered: 

I.  That  respondents  the  Star  Provision  Company  and  B.  Marx, 
trading  under  the  name  and  style  of  Liberty  Oil  Products  Company, 
do  severally  and  jointly  cease  and  desist, 

(1)  From  selling  or  offering  for  sale  in  interstate  commerce  any 
compound,  mixture,  or  combination  of  linseed  oil  with  mineral  oil 
or  other  substances  which  is  labeled  or  branded  as  "linseed  oil," 
unless  the  name  or  names  of  such  other  oil,  to  wit,  mineral  oil,  or 
such  other  substances,  be  also  displayed  upon  such  labels  or  brands, 
in  conjimction  with  the  words  "linseed  oil''  and  in  letters  of  the 
same  size,  shape,  and  prominence  as  said  words  "linseed  oil'';  and 

(2)  From  holding  out  or  offering  for  sale  in  interstate  commerce, 
by  means  of  letters,  circulars,  or  other  advertisements,  any  com- 
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pound,  mixturei  or  combination  of  any  of  the  following  several  oils, 
to  wit,  turpentine,  linseed  oil,  sperm  oil,  lard  oil,  brown  strained  fish 
oil,  straits  fish  oil,  neatsfoot  oil,  or  menhaden  filah  oil,  with  either 
mineral  oil  or  other  oils  or  substances,  unless  it  clearly  and  plainly 
appears  upon  all  of  such  letters,  circulars,  or  other  advertisements 
that  such  products  are  compounds,  mixtures,  or  combinations  of 
the  several  oils  aforesaid,  and  not  pure  turpentine,  linseed  oil,  sperm 
oil,  lard  oil,  brown  strained  fish  oil,  straits  fish  oil,  neatsfoot  oil,  or 
menhaden  fish  oil,  respectively;  and  imless  such  letters,  circulars, 
or  other  advertisements  state  clearly  and  plainly  in  letters  of  equal 
size,  shape,  and  prominence  the  name  or  names  of  such  oil,  to  wit, 
mineral  oil,  or  such  other  oils  or  substances,  used  in  a  compound, 
mixture,  or  combination  with  any  of  the  several  oils  aforesaid,  to- 
wit,  turpentine,  linseed  oil,  sperm  oil,  lard  oil,  brown  strained  fish 
oil,  straits  fish  oil,  neatsfoot  oil,  or  menhaden  fish  oil,  wherever 
said  oils  last  mentioned  are  quoted,  offered  for  sale,  or  otherwise 
advertised  in  said  letters,  circulars,  or  other  advertisements;   and 

II.  That  respondent  Malone  Oil  Company  do  cease  and  desist  from 
applying  or  affixing  any  label  or  brand  to  or  upon  any  barrel  or  other 
container  of  any  compound,  mixture,  or  combination  of  linseed  oil 
with  mineral  oil  or  other  substances,  at  the  request  and  instance  of 
respondents.  Star  Provision  Company  or  B.  Marx,  or  either  of  them, 
or  of  any  other  individual,  company,  or  corporation,  or  at  all,  unless 
the  name  or  names  of  such  other  oil,  to  wit,  mineral  oil,  or  such 
other  substances,  be  also  displayed  upon  such  label  or  brand  in 
conjunction  with  the  words  ''linseed  oil,"  in  letters  of  the  same  size, 
shape,  and  prominence  as  said  words  ''Unseed  oil." 

It  is  furOier  ordered,  That  the  respondents,  the  Star  Provision 
Company,  Malone  Oil  Company,  and  B.  Marx,  trading  under  the 
name  and  style  of  Liberty  Oil  Products  Company,  do,  within  thirty 
(30)  days  from  the  date  of  the  service  upon  them  of  this  order,  file 
with  the  Commission  individual  and  separate  reports  for  each  of 
the  said  respondents,  setting  forth  in  detail  the  manner  and  form 
in  which  each  of  them  has  complied  with  the  order  of  the  Commission 
herein  set  forth. 

74e36*— 22 ^26 
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FEDERAL  TRADE  COMMISSION 
GUARANTEE  VETERINARY  CO.  AND  GEORGE  L.  OWENS. 

COMFL^IKT  IN  THE  MATTER  Or  THE  AIJJBGED  VIOLATION  OF   SECTION  6 
OF  AN  ACT  OF  CONGRESS  APPROVED  SEPTEMBER  26,  1914. 

Docket  34S--Jane  S,  1921.    * 

Stllabus. 

Where  a  coticern  and  an  individual,  engaged  in  the  sale  of  salt  blocks  for  Uie 
stock  under  the  brand  name  "  Sal-Tonik," 

(a)  Falsely  advertised  the  Ingredients  of  said  product;  and 

<ft)  Advertised  '*U.  S.  GOVERNMENT  ADOPTS  SAIr-TONIK— the  Quarter- 
master's  Department  of  the  U.  S.  Army  has  ADOPTED  SALrTONIK  and 
purchased  our  entire  Southern  output  for  use  in  the  U.  S.  Cavalry.  *  *  K 
reproducing  a  letter,  falsely  alleged  to  have  been  written  by  the  *'  Assistant 
Veterinarian  of  the  U.  S.  Army  at  Camp  Johnston,"  indorsing  such  product 
and  the  results  of  its  use  at  said  camp;  the  facts  being  that  only  one 
purchase  thereof  was  made  by  the  Government,  and  that  in  other  respects 
the  advertising  was  false  and  misleading : 

Held,  That  such  false  and  misleading  advertising,  under  the  drcamstajieeB 
set  forth,  constituted  unfair  methods  of  competitioiL 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it,  that  the  Guarantee  Veterinary 
Co.  and  George  L.  Owens,  hereinafter  referred  to  as  respondents, 
have  been  and  are  using  unfair,  methods  of  cmnpetition  in  interstate 
commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26, 1914,  entitled,  '^An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the  public,  issues  this  complaint, 
stating  its  charges  in  that  respect  on  information  and  belief  as 
follows : 

Paragraph  1.  That  the  respondent,  the  Guarantee  Veterinary  Co., 
is  an  association  in  the  form  of  a  trust,  having  its  principal  o^ce  and 
place  of  business  in  the  city  of  Chicago,  State  of  Illinois,  of  which 
the  respondent  George  L.  Owens  is  the  controlling  and  managing 
trustee,  and  that  the  respondents  are  now  and  for  more  than  a  year 
last  past  have  been  engaged  in  the  sale  of  salt  in  the  form  of  blocks 
for  the  use  of  live  stock  under  the  brand  name  of  "  Sal-Tonik"  in 
and  among  the  several  States  of  the  United  States  and  the  District 
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of  Columbia,  in  direct  competition  with  other  persons,  copartner- 
ships, and  corporations  also  engaged  in  the  sale  of  block  salt  for  the 
use  of  live  stock. 

Par.  2.  That  in  connection  with  the  sale  of  said  ^^  Sal-Tonik '^ 
blocks  in  interstate  commerce  as  aforesaid,  the  respondents  are  now 
and  for  more  than  a  year  last  past  have  been  publishing  and  distrib- 
uting in  and  among  the  several  States  of  the  United  States  and  the 
District  of  Columbia,  advertising  matter  containing  false  and  mis- 
leading statements,  among  which  are  representations  and  implica- 
tions to  the  effect  that  the  said  "  Sal-Tonik  ^  blocks  contain  certain 
medicinal  ingredients;  that  the  respondents  operate  a  number  of 
factories  in  various  parts  of  the  United  States,  the  total  product  of 
one  of  which  was  purchased  and  thereby  indorsed  by  the  Quarter- 
master Department  of  the  United  States  Army;  and  that  the  re- 
pondents  own  and  operate  certain  large  and  expensive  machinery 
necessary  for  the  manufacture  of  said  "  Sal-Tonik "  blocks,  all  of 
which  was  designed  to  and  does  mislead  the  purchasing  public  into 
the  belief  that  respondents'  product  possesses  certain  unique  and 
beneficial  characteristics  and  tends  to  secure  for  it  an  undue  prefer- 
ence over  the  product  of  competitors. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondents,  the  Guarantee  Veterinary  Co.  and 
George  L.  Owens,  charging  them  with  the  use  of  unfair  methods  of 
competition  in  commerce,  in  violation  of  the  provisions  of  said  act. 

The  respondents  having  entered  their  appearance  by  their  attor- 
neys and  filed  their  answer  herein,  hearings  were  had,  and  evidence 
was  thereupon  introduced  in  support  of  the  allegations  of  said  com- 
plaint and  on  behalf  of  the  respondents  before  an  examiner  of  the 
Federal  Trade  Conmiission  theretofore  duly  appointed,  and  there- 
upon this  proceeding  came  on  for  final  hearing,  the  Commission  and 
respondents  having,  through  their  respective  attorneys,  filed  briefs, 
and  the  Commission  having  heard  the  argument  of  counsel  on  the 
merits  of  the  case  and  having  duly  considered  the  same  and  the  record 
and  being  now  duly  advised  in  the  premises,  makes  this  its  findings 
as  to  the  facts  and  conclusions. 

FINDINGS  AS  TO  THE  FACTS. 

Paragraph  1.  That  the  respondent,  the  Guarantee  Veterinary  Co., 
is  an  association  in  the  Ipnn  of  i^  trust,  having  its  principal  office  and 
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place  of  business  in  the  city  of  Chicago,  State  of  Illinois,  of  which 
the  respondent,  Oeorge  L.  Owens,  is  the  controlling  and  managing 
trustee,  and  that  the  respondents  are  now  and  for  more  than  two  years 
last  past  have  been  engaged  in  the  sale  of  salt  in  the  form  of  blocks, 
for  the  use  of  live  stock,  under  the  brand  name  ^  Sal-Tonik,''  in  and 
among  the  several  Staibes  of  the  United  States  and  the  District  of 
Colmnbia,  in  direct  competition  with  other  persons,  copartnerships, 
and  corporations  also  engaged  in  the  sale  of  block  salt  for  the  use  of 
livestock. 

Par.  2.  That  during  the  years  1918  and  1919  the  respondents  printed , 
and  caused  to  be  circulated  iu  and  throu^out  the  various  States  of 
the  United  States,  a  circular  in  which  it  stated  that  its  product,  Sal- 
Tonik,  contained  the  following  ingredients:  Sulphate  of  iron  (re- 
dried),  carbonized  peat,  charcoal,  tobacco,  quassia,  sulphur,  gentian, 
pure  salt,  chloride  of  magnesia,  Epsom  salts,  Glauber's  salts,  bicar- 
bonate of  soda,  oxide  of  iron,  mineralized  humoides,  American  worm 
seed,  Levant  worm  seed,  capsicum  (red  pepper) ;  when  in  truth  and 
in  fact,  respondent's  .product,  Sal-Tonik,  did  not  contain  all  of  said 
ingredients,  and  did  not  contain  carbonized  peat,  charcoal,  tobacco, 
quassia,  sulphur,  gentian,  mineralized  humoides,  American  worm 
seed,  Levant  worm  seed,  or  capsicum  (red  pepper). 

Par.  8.  That  during  the  years  1918  and  1919  respondents  adver- 
tised in  the  Cooperative  Manager  and  Farmer  (Commission's  Exhibit 
No.  10),  a  magazine  published  at  Minneapolis,  Minn.,  which  had  a 
general  circulation  through  the  medium  of  the  mails  and  other  dis- 
tributing agencies  in  and  throughout  various  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia,  and  also  by  circu- 
lars prepared  and  printed  by  respondents,  which  they  caused  to  be 
circulated  throughout  various  States  and  Territories  of  the  United 
States  and  District  of  Columbia,  the  following : 

U.  S.  GOVERNMENT  ADOPTS  SAL-TONIK.— The  Quartermaster's  Depart- 
ment of  tbe  U.  S.  Army  has  ADOPTED  SAL-TONIK  and  purchased  our  entire 
.  southern  output  for  use  In  the  U.  S.  Cavalry.    ♦    ♦    ♦ 

The  U.  S.  Army  used  Sal-Tonik,  as  Is  shown  by  a  letter  which  appears  below, 
written  by  the  Assistant  Veterinarian  of  the  U.  S.  Army  at  Camp  Johnston.  •  •  • 

Camp  Joseph  E.  Johi^ston,  Fia^ 

January  25,  1919. 

GXTABANTEB  VXTERINABT  GOMPANT, 

Chicago,  Ill4noi$, 
To  whom  it  may  concern: 

WhUe  acting  as  2d  Lt,  Vet,  U.  S.  A.,  Auxiliary  Remount  Depot  No.  SS3,  Camp 
Joseph  E.  Johnston,  Florida,  I  had  the  opportunity  of  recognizing  the  value  of 
SALrTONIK.  Large  numbers  of  animals  were  kept  in  corrals  in  this  camp 
and  naturally  much  slckneM  would  be  expected ;  however,  I  noticed  that  whei« 
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the  animals  had  access  to  SAL-TONIK  they  Improved  in  flesh  and  Titallty. 
There  was  a  yery  small  percentage  of  dlgestlye  disturbances  such  as  indiges- 
tion, coUc,  Impactions,  and  diseases  of  systemic  origin. 

Having  recognized  the  value  of  SAL-TONIK  I  highly  recommend  it  as  an 
efficient  medicinal  salt  of  superior  quality. 

(Signed)  J.  F.  Swain, 

2d  Ltt  Vet,  U.  8.  A.^  AuwiUary  Remount  Depot  SSS, 

Camp  Joseph  E.  Johmton. 

That  the  Palestine  Salt  &  Coal  CSo.,  of  Palestine,  Tex.,  made  salt 
blocks  for  respondents,  the  respondents  furnishing  the  medical  in- 
gredients and  the  Palestine  Salt  A  Coal  Co.  furnishing  the  labor  and 
salt.  That  the  Quartermaster  Department  of  the  United  States 
Army  purchased  in  the  month  of  December,  1917, 1,200  blocks  of  Sal- 
Tonik  at  Palestine,  Tex.,  from  the  Palestine  Salt  &  Coal  Co.,  who 
were  agents  for  the  respondents,  and  that  this  one  purchase  was  the 
only  one  made  by  the  United  States  Government. 

That  the  United  States  Government  did  not  adopt  Sal-Tonik. 

That  Mr.  J.  F.  Swain  was  not  assistant  veterinarian  of  the  United 
States  Army  at  Camp  Johnston  and  at  the  time  the  above  letter  was 
written,  he  was  not  a  second  lieutenant  in  the  United  States  Army, 
nor  was  he  located  at  Camp  Joseph  E.  Johnston,  Fla. 

OONCLTTSIOVS. 

That  the  methods  of  competition  set  forth  in  the  foregoing  findings 
as  to  the  facts  are,  under  the  circumstances  set  forth,  unfair  methods 
of  competition  in  violation  of  the  provisions  of  section  5  of  the,  act 
of  Congress,  approved  September  26, 1914,  entitled  '^ An. act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes." 

OSDES  TO  OBASB  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondents,  the  testimony  and  the  evidence,  and  the  Commission 
having  made  its  findings  as  to  the  facts,  with  its  conclusions  that  the 
respondents  had  violated  the  provisions  of  an  act  of  Congress  ap- 
proved September  26,  1914,  entitled  ^^An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other 
purposes '' : 

It  is  ordered^  That  the  respondents.  Guarantee  Veterinary  Co.  and 
George  L.  Owens,  their  officers,  agents,  servants,  and  representatives 
do  cease  and  desist,  directly  or  indirectly : 
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From  publishing;  or  catuing;  to  be  published  or  circulated  through- 
out the  various  States  of  th^  United  States,  the  Territories  thereof, 
the  District  of  Columbia,  and  foreign  countries,  advertisements,  cir- 
cular letters,  or  other  printed  matter  whatsoever  wherein  it  is  falsely 
stated,  set  forth,  or  held  out  to  the  general  public  that  the  respond- 
ents' product,  Sal-Tonik,  contains  carbonized  peat,  charcoal,  tobacco, 
quassia,  sulphur,  gentian,  mineralized  humoides,  American  worm 
seed,  Levant  worm  seed,  or  capsicum  (red  pepper),  or  any  other  in- 
gredients, medical  or  otherwise,  if  said  Sal-Tonik  does  not  then,  ui 
fact,  contain  each  and  all  of  the  ingredients  which  are  stated  in 
the  advertisement  to  enter  into  its  composition ; 

From  publishing  and  circulating,  or  causing  to  be  published  and 
circulated,  throughout  the  various  States  of  the  United  States,  the 
Territories  thereof,  the  District  of  Columbia,  and  foreign  countries, 
advertisements,  circulars,  folders,  letters  or  any  other  printed  or  writ- 
ten matter  whatsoever,  wherein  it  is  falsely  stated,  set  forth,  or  held 
out  to  the  public : 

(1)  That  the  United  States  Government,  or  any  department, 
branch,  or  agency  thereof,  has  adopted  respondents'  product,  Sal- 
Tonik  ; 

(2)  That  respondents  have  sold  their  entire  southern  output  to 
the  United  States  Government,  or  to  any  department,  branch,  or 
agency  thereof ; 

From  using  as  an  advertisement  of  their  product,  Sal-Tonik,  a 
certain  letter,  dated  January  25,  1919,  and  signed  by  J.  F.  Swain, 
purported  to  be  at  the  time  of  signature,  a  second  lieutenant  in  the 
United  States  Army  at  Camp  Joseph  E.  Johnston,  Fla. 

It  is  further  ordered^  That  the  respondents,  the  Guarantee  Veter- 
inary Co.  and  George  L.  Owens,  shall,  within  60  days  after  the  service 
upon  them  of  a  copy  of  this  order,  file  with  the  Conunission  a  report 
in  writing,  setting  forth  in  detail  the  manner  and  form  in  which  it 
has  complied  with  the  order  to  cease  and  desist  hereinbefore  set  forth. 
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FEDERAL  TRADE  C0MMI9SI0IT 

V. 

CUPPLES  COMPANY. 

COMPLAINT  TS  THE  MATrER  OF  THB  ALLEGED  VIOLATION  OF  SECTION  6  OF 
AN  ACT  OF  CONGRBSB  AFPROYED  SEFTEICBER  26,  1914. 

Docket  571— June  8,  1921. 
Stllabtts. 

Wliere  a  corporation  engaged  in  the  importation  and  sale  of  Japanese  safety 
malohes  imported  and  sold  the  same  in  containers  of  the  same  slEe,  8hape» 
material^  and  appearance  as  those  in  which  Swedish  and  American  safety 
matches  were  sold  and  marketed  in  the  United  States,  on  the  labels  of 
which  containers  were  conspicuously  impressed  the  distinctive  and  com- 
monly used  Swedish  words  *'  Sakerhets  Tandstickor  **  and  "  Tandstlcks- 
fabriks/'  and  medallion  designs  resembling,  except  upon  minute  inspection, 
reiMresentations  of  medala  awarded  Swedish  manufacturers  of  safety 
matches  at  various  European  expositions  and  by  them  placed  upon  the 
containers  of  their  product,  and  also  inconspicuously  the  words  "Made 
in  Nippon,**  but  nothing  prominently  suggesting  Japan  to  the  ordinary 
American  purchaser;  with  the  natural  and  probable  tendency  to  mislead 
the  purchasing  public  into  believing  that  such  Japanese  matches  were  of 
Swedish  origin : 

Held,  That  such  practices,  substantially  as  described,  constituted  unfair  methods 
of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Cupples  Co.,  herein- 
after referred  to  as  the  respondent,  has  been  and  now  is  using  unfair 
methods  of  competition  in  interstate  commerce  in  violation  of  the 
provisions  of  section  5  of  an  act  of  Congress,  approved  September 
26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it  appear- 
ing that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in  that  respect 
on  information  and  belief  as  follows : 

Pabagraph  1.  That  the  respondent,  Cupples  Co.,  is  a  corporation 
existing  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
State  of  Missouri,  having  its  principal  place  of  business  located  at 
the  city  of  St.  Louis,  in  said  State ;  that  said  respondent  is  now  and 
for  more  than  one  year  last  past  has  been  engaged  in  importing 
safety  matches  of  the  8trike-on-the4x)x  kind  of  Japanese  manufac- 
ture and  engaged  in  selling,  distributing,  and  disposing  of  said  safety 
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matches  of  Japanese  manufacture  of  the  character  and  in  the  manner 
hereinafter  mentioned  in  competition  with  manufacturers,  distrib- 
utors, jobbers,  and  dealers  in  safety  matches  of  similar  kind,  among 
the  several  States  and  Territories  of  the  United  States  and  the  Dis- 
trict of  Columbia  in  direct  competition  with  other  persons,  firms,  co- 
partnerships, and  corporations  similarly  engaged. 

Pak.  2.  That,  in  the  conduct  of  its  business,  respondent  im- 
ports from  Japan  safety  matches  of  Japanese  manufacture  and  trans- 
ports the  same  through  other  States  of  the  United  States  in  and  to  the 
city  of  St  Louis,  State  of  Missouri,  and  its  other  branch  offices  located 
in  various  States  of  the  United  States  where  said  safety  matches  are 
sold,  distributed,  and  shipped  to  purchasers  thereof;  that  there  is 
continuously  and  has  been  at  all  times  hereinafter  mentioned  a  con- 
stant current  of  trade  and  commerce  in  said  products  between  Japan 
and  the  various  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia  and  more  particularly  from  Japan,  to  and 
through  the  city  of  St.  Louis,  State  of  Missouri,  United  States  of 
America,  and  from  there  to  and  through  other  States  of  the  United 
States  and  Territories  thereof  and  the  District  of  Columbia. 

Pab.  3.  That  the  aforesaid  safety  matches  of  Japanese  manu- 
facture, imported  and  sold  by  respondent  for  more  than  one  year 
last  past  in  commerce  as  aforesaid,  are  put  up  in  boxes  bearing 
the  brand  ^^  The  Best  Black  Eagle  "  with  wording  on  the  box  or  label 
pasted  on  said  box  bearing  distinctive  Scandinavian  words;  that 
the  use  of  the  labels  bearing  Scandinavian  words  on  said  boxes  of 
safety  matches  made  in  Japan  and  sold  and  disposed  of  in  commerce 
as  aforesaid  by  respondent  is  calculated  and  designed  to  deceive 
the  purchasing  public  into  the  belief  that  said  matches  are  of 
Scandinavian  origin  and  manufacture;  that  the  sale  and  distribu- 
tion by  respondent  in  commerce  as  aforesaid  of  safety  matches  bear- 
ing labels  of  Scandinavian  words  have  the  effect  of  suppressing  com- 
petition in  interstate  commerce  in  the  sale  of  safety  matches  of 
the  strike-on-the-box  kind  and  are  calculated  and  designed  to  de- 
ceive the  purchasing  public  and  do  deceive  the  purchasing  public 
into  the  belief  that  respondent's  matches  are  of  Scandinavian  origin 
and  to  purchase  and  pay  for  said  safety  matches  as  and  for  safety 
matches  of  Scandinavian  origin  and  Inanufacture. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Cupples  Co.j  charging  it  with 
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the  use  of  imf  air  methods  of  competition  in  commerce  in  violation 
of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
herein,  and  attorneys  for  both  parties  having  signed  and  filed  an 
agreed  statement  of  facts  wherein  and  whereby  it  was  stipulated  and 
agreed  that  said  statement  of  facts  should  be  taken  as  the  facts  for 
this  proceeding  by  the  C<Hnmission  and  in  lien  of  testimony  herein, 
and  that  the  Commission  should  forthwith  proceed  upon  such  agreed 
statement  of  facts  to  make  and  enter  its  report  stating  its  findings  as 
to  the  facts  and  its  order  disposing  of  this  proceeding  without  the 
introduction  of  testimony  in  support  of  the  same,  and  the  parties 
having  waived  any  and  all  rights  they  may  have  to  require  the 
introduction  of  such  testimony  or  to  file  briefis  or  make  oral  argu- 
ment in  the  above-entitled  matter,  and  the  Commission,  having  duly 
considered  the  record  and  being  fully  advised  in  the  premises,  now 
makes  its  report  and  findings  as  to  the  facts  and  conclusions. 

undinos  as  to  the  facts. 

Paragraph  1.  That  the  respondent,  Cupples  Co.,  is  a  corpora- 
tion existing  and  doing  business  under  and  by  virtue  of  the  laws  of 
the  State  of  Missouri,  having  its  principal  place  of  business  located 
in  the  city  of  St.  Louis,  in  said  State ;  that  said  respondent  for  more 
than  one  year  prior  to  May  23,  1919,  engaged  in  importing  safety 
matches  of  the  strike-on-the-box  kind  of  Japanese  manufacture,  and 
thereafter,  as  well  as  theretofore,  has  been  engaged  in  selling,  dis- 
tributing, and  disposing  of  said  matches  of  Japanese  manufacture 
of  the  character  and  in  the  manner  hereinafter  mentioned  in  com- 
petition with  manufacturers,  distributors,  jobbers,  and  dealers  in 
safety  matches  of  similar  kind  among  the  several  States  and  Terri- 
tories of  the  United  States  and  the  District  of  Columbia  in  direct 
competition  with  other  persons,  firms,  copartnerships,  and  corpora- 
tions similarly  engaged. 

Par.  2.  That  now  and  for  many  years  last  past  there  have  been 
manufactured  in  Sweden  and  sold  throughout  the  United  States 
various  brands  of  safety  matches  in  containers  or  boxes  of  the  shape, 
size,  and  material  generally  used  for  such  matches;  that  said  con- 
tainers or  boxes  in  which  they  have  been  and  are  marketed  in  the 
United  States  carry  labels  which  ordinarily  contain  the  certain  dis- 
tinctive Swedish  words  "Sakerhets  Tandstickor,''  meaning  safety 
matches;  ^^Tandsticks  fabrik,"  meaning  match  factory;  aAd  ''Im- 
pregnerade,''  meaning  impregnated,  associated  with  the  words 
"  Made  in  Sweden  " ;  that  some  of  the  labels  upon  matches  manuf  ac- 
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tured  in  Sweden  and  iK>ld  in  the  United  States  also  bear,  in  additicxi 
to  the  distinctly  Swedish  words,  pictorial  representations  in  minia- 
ture of  medals  awarded  by  various  European  expositions,  indicat- 
ing  the  plac(B  and  date  of  such  awifrds ;  and  that  the  labels  of  which 
photostatic  copies  are  hereto  attached  ^  and  made  part  hereof  are  now 
and  for  many  years  last  past  have  been  used  in  the  United  States 
upon  the  cpntainers  or  boxes  of  safety  matches  manufactured  in 
Sweden. 

Pab.  8.  That  in  the  conduct  of  its  business  respondent  imported 
prior  to  May  23, 1919,  from  Japan  safety  matches  of  Japanese  manu- 
facture and  transported  the  same  through  other  States  of  the  United 
States  in  and  to  the  city  of  St.  Louis,  State  of  Missouri,  and  its 
other  branch  offices  located  in  various  States  of  the  United  States, 
where  said  safety  matches  were  sold,  distributed,  and  shipped  to 
purchasers  thereof;  that  there  is  continually  and  has  been  at  all 
times  herein  mentioned  a  constant  current  of  trade  and  commerce  in 
said  products  between  the  city  of  St.  Louis,  State  of  Missouri, 
United  States  of  America,  and  from  there  to  and  through  other  States 
of  the  United  States  and  the  Territories  thereof  and  the  District  of 
Columbia.  That  the  aforesaid  safety  matches  of  Japanese  manufac- 
ture imported  by  respondent  prior  to  May  28,  1919,  and  sold  by  re- 
spondent for  more  than  one  year  last  past  in  commerce  as  aforesaid 
have  been  and  are  marketed  and  sold  in  the  United  States  in  ochi- 
tainers  or  boxes  of  the  same  standard  size,  shape,  and  appearance  as 
those  in  which  Swedish  and  American  safety  matches  are  sold  and 
marketed  therein,  with  labels  thereon  bearing  the  distinctive  Swedish 
words  "  Tandsticksfabrik,"  meaning  match  factory,  and  "  Sakerhets 
Tandstickor,"  meaning  safety  matches,  a  photostatic  copy  of  which 
label  is  hereto  attached  and  incorporated  herein;^  that  upon  the 
label  so  used  by  respondent  appear  the  words  "  Made  in  Nippon,*'  but 
in  an  inconspicuous  position  and  Nippon  being  a  word  not  generally 
undet^stood  by  the  ordinary  purchaser  as  designating  Japan ;  and  that 
thereon  are  impressed  certain  medallion  designs  importing  medals  or 
awards  without  reference  to  or  indicating  date  or  place  thereof  and 
requiring  minute  inspection  to  distinguish  the  same  from  similar 
representations  so  foimd  as  aforesaid  on  the  labels  of  Swedish 
matches  or  boxes;  that  there  is  no  prominent  appearance  on  said 
label  of  respondent  of  design  or  words  suggestive  of  Japan  to  the 
ordinary  American  purchaser,  while  the  shape  and  appearance  of  the 
containers  in  conjunction  with  the  said  label  on  which  distinctive 
Swedish  words  so  appear  are  clearly  suggestive  of  Swedish  manufac- 
ture to  such  purchaser. 


*  Not  printed. 
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Pab.  4.  That  the  use  of  such  distinctive  Swedish  words  and  other 
inscriptions  upon  the  containers  or  boxes  of  same  size,  shape,  ma* 
terial,  and  appearance  as  those  in  which  Swedish  safety  matches 
hare  been  and  are  marketed  and  sold  in  the  United  States,  for  the 
sale  of  safety  matches  manufactured  in  Japan,  is  calculated  and 
likely  under  all  the  circumstances,  and  the  natural  and  probable  eCect 
will  be  to  mislead  and  deceive  the  purchasing  public  in  the  United 
States  into  the  belief  that  the  Japan  matches  are  of  Swedish  origin 
and  manufacture. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods  of 
competition  in  interstate  commerce  and  constitute  a  violation  of  the 
act  of  Congress  approved  September  26,  1914,  entitled,  ^^An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  ether  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent,  and  upon  an  agreed  statement  of  facts,  wherein  and 
whereby  it  was  duly  stipulated  and  agreed  that  said  statement  of 
facts  should  be  taken  by  the  Commission  in  lieu  of  testimony  herein, 
and  that  the  Commission  might  forthwith  proceed  upon  such  agreed 
statement  of  facts  to  enter  its  report  and  findings  as  to  the  facts  and 
its  orders  disposing  of  this  proceeding,  and  the  Commission  on  the 
date  hereof  having  made  and  filed  its  report  containing  its  findings 
as  to  the  facts  and  its  conclusions  that  respondent  has  violated  sec- 
tion 5  of  an  act  of  Congress,  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  and  which  said  report  is  hereby 
referred  to  and  made  part  hereof :  Now,  therefore, 

It  is  ordered^  That  the  respondent,  Cupples  Co.,  and  its  ofiicers, 
directors,  agents,  servants,  and  employees,  cease  and  desist  from  the 
sale  or  other  distribution,  in  the  United  States  of  America,  of  matches 
manufactured  in  Japan,  in  boxes  or  other  containers,  with  labels  or 
inscriptions  thereon  bearing  or  including  the  words  "Tandsticks- 
f  abriks  "  or  "  Sakherhets  Tandstickor,"  or  any  other  Swedish  phrase 
or  phrases,  word  or  words,  character  or  characters,  symbol*  or  sym- 
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bob)  verbal  or  pictorial,  indicative  or  suggestive  of  Swedish  origin  or 

manufacture. 
And  it  is  further  ordered^  That  the  respondent  shall  within  30 

days  from  date  of  service  of  this  order  file  with  the  Commission  a 

report  setting  forth  in  detail  the  manner  and  form  in  which  it  has 

complied  with  the  order  of  the  Commission  herein  set  forth. 


McOLOSKBY  TABNISH  00.  413 

Oomplflint. 


FEDERAL  TRADE  COMMISSION 

V. 

MoCLOSKEY  VARNISH  COMPANY, 

COMFIiAINT  IK  THE  HATTER  OF  THE  ALLEGED  VIOLATIOK  OF  8E0TI0N  6  OF 
AN  ACT  OF  OOKOBEBS  AFPBOVXD  SBFTBICBBB  26,  1014. 

Docket  748— Jmie  10,  1921« 
Sttxabus. 
Where  a  corporation  competitiTely  engaged  in  the  mannfbcture  and  sale  of 

varnish,  sold  Its  product,  not  made  for  the  Government  or  in  accordance 

with   Government   spedflcatlons,   in    containers   ftilsely    and  deceptively 

labeled  and  branded  "  Government  Spar  ** : 
Held,  That  snch  mislabeling  and  misbranding,  under  the  drcumstances  set 

forth,  constituted  an  unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  belieye  from  a 
preliminary  investigation  made  by  it  that  the  McCloekey  Varnish 
Co.,  hereinafter  referred  to  as  the  respondent,  has  been  and  is  using 
unfair  methods  of  competition  in  violation  of  the  provisions  of 
section  5  of  an  act  of  Congress  approved  September  26, 1914,  entitled, 
^^An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  and  it  appearing  that  a  pro- 
ceeding by  it  in  respect  thereof  would  be  to  the  interest  of  the  public, 
issues  this  complaint,  stating  its  charges  in  this  respect  on  informa- 
tion and  belief  as  follows : 

Paragraph  1.  That  the  respondent  is  a  corporation  organized 
under  the  laws  of  the  State  of  Pennsylvania,  with  principal  place  of 
business  in  Philadelphia,  in  said  State. 

Par.  2.  That  respondent  is  engaged  in  the  business  of  manufactur- 
ing and  selling  varnishes,  japans,  and  fillers,  and  causes  the  com- 
modities sold  by  it  to  be  transported  to  the  purchasers  thereof,  from 
the  State  of  Penn£fylvania,  through  and  into  other  States  of  the 
United  States,  and  carries  on  such  business  in  direct,  active  compe- 
tition with  oUier  persons,  partnerships,  and  corporations  similarly 
engaged. 

Par.  8.  That  respondent  in  the  course  of  its  business,  as  described 
in  paragraph  2  hereof,  makes  use  of  deceptive  labels  which  it 
places  upon  the  containers  of  a  varnish  sold  by  it,  which  labels  con- 
tain the  words  ^^  Government  Spar,"  although  the  varnish  so  labeled 
had  not  been  procured  from  the  Government,  or  manufactured  for 
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its  use,  or  made  in  accordance  with  any  Govemment  formula  or 
specifications;  wtiich  labels  were  calculated  to  and  did  mislead  and 
deceive  the  purchasing  public. 

Par.  4.  That  by  reason  of  the  facts  recited,  the  respondent  is  using 
an  unfair  method  of  competition  in  commerce,  within  the  intent  and 
meaning  of  section  5  of  an  act  of  Congress  entitled,  ^An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  approved  September  26, 1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26, 1014,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  McCloskey  Varnish  Co.,  charging 
it  with  the  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  by  its  attorney, 
H.  M.  McCaughey,  and  filed  its  answer  herein,  thereafter  made, 
executed,  and  filed  an  agreed  statement  of  facts,  in  which  it  is 
stipulated  and  agreed  by  the  respondent  that  the  Federal  Trade 
Commission  shall  take  such  agreed  statement  of  facts  as  the  facts  in 
this  case,  and  in  lieu  of  testimony,  and  proceed  forthwith  upon  such 
agreed  statement  of  facts  to  make  its  findings  as  to  the  facts  and 
such  order  as  it  may  deem  proper  to  enter  thereon,  without  the 
introduction  of  testimony  or  the  presentation  of  argument  in  sup- 
port of  the  same,  and  the  Federal  Trade  Commission,  being  now 
fully  advised  in  the  premises,  makes  this  its  findings  as  to  the  facts 
and  conclusion: 

riNDlNGS   AS  TO  THE  FACTS. 

Paragbaph  1.  The  respondent,  McCloskey  Varnish  Co.,  is  a  corpora- 
tion duly  incorporated  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Pennsylvania,  with  its  principal  office  in  the  city 
of  Philadelphia,  in  said  State,  and  is  engaged  in  the  manufacture  of 
varnishes,  japans,  and  fillers. 

Par.  2.  The  respondent,  McCloskey  Varnish  Co.,  sells  its  products, 
and  causes  same  to  be  transported  to  purchasers  thereof,  throughout 
the  different  States  of  the  United  States,  and  there  is  continually, 
and  has  been  at  all  times  herein  mentioned,  a  constant  current  of 
trade  in  commerce  in  said  products  between  and  among  the  various 
States  of  the  United  States ;  and  the  respondent  conducts  its  business 
in  competition  with  other  corporations,  copartnerships,  and  indi- 
viduals similarly  engaged. 
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Par  8.  Until  it  learned  of  this  investigafaon,  about  Norember  1, 
1920,  the  respondent,  in  the  sale  and  shipment  of  its  products  as 
hereinbefore  described,  has  sold  and  shipped  Tarnish  in  containers 
which  it  labeled  and  branded  ^^  Government  Spar.''  Dealers  pur- 
chasing this  yamish  offer  it  to  the  general  purchasing  public  as  thus 
labeled  and  branded.  The  Tarnish,  the  containers  for  which  are  so 
labeled  and  branded,  was  not  procured  from  the  Gh)Temment  of  the 
United  States,  nor  manufactured  for  its  use,  nor  made  in  accordance 
with  any  United  States  Ooyemment  formula,  specification,  or  re- 
quirement. The  aforesaid  label  and  brand,  used  upon  the  containers 
for  said  yamish,  indicates  that  said  yamish  was  procured  from  the 
Oovemment  of  the  United  States,  or  manufactured  for  its  use,  or 
made  in  accordance  with  some  United  States  Ooyemment  formula, 
specification,  or  requirement,  and  tiiereby  the  general  purchasing 
public  is  led  to  belieye  that  the  said  yamish,  labeled  and  branded  as 
aforesaid,  is  varnish  obtained  from  the  Government  of  the  United 
States,  or  manufactured  for  its  use,  or  made  in  accordance  with  some 
United  States  Government  formula,  specification,  or  requirement, 
which  the  general  purchasing  public  believes  to  be  varnish  of  an  un- 
usually high  grade  or  character  because  approved  by  the  United 
States  Government. 

Pah.  4.  Prior  to  about  November  1, 1920,  there  were,  and  now  are, 
manufacturers  selling  their  products  in  commerce  among  the  several 
States  of  the  United  States  who  make  varnish  similar  to  that  made 
and  sold  by  the  respondent,  but  the  containers  for  which  are  not 
labeled  or  branded  with  any  word  or  words  to  indicate  that  the  Gov- 
ernment of  the  United  States  has  had  any  connection  with  said  var- 
nish. Prior  to  about  November  1,  1920,  there  were,  and  now  are, 
manufacturers  selling  their  products  in  commerce  among  the  several 
States  of  the  United  States  who  sell  varnish  made  for  the  United 
States  Government,  or  according  to  United  States  Government  for- 
mula, specification,  or  requirement,  and  represent,  by  labels  and 
brands  on  such  varnish,  that  it  is  varnish  made  for  the  IJnited  States 
Government  or  made  according  to  formula,  specification,  or  require- 
ment of  the  United  States  Government. 

CX>KGLn8ION. 

The  practices  of  the  said  respondent,  under  the  conditions  and  cir- 
cumstances described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  commerce  and  constitute  a  violation  of  the  act  of 
Congress  approved  September  26,  1914,  entitled  "An  act  to  create 
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a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes." 

ORDER  TO  CaBASE  AND  DESIGT. 

The  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  of  the 
respondent  and  the  statement  of  facts  agreed  upon  by  the  respondent 
and  counsel  for  the  Commission,  and  the  Commission  having  made 
its  findings  as  to  the  facts  with  its  conclusion  that  the  respondent 
has  violated  the  provisions  of  the  act  of  Congress  approved  Septem- 
ber 26,  1914,  entitled,  ^^An  act  to  create  a  Federal  Trade  Commis- 
sion, to  define  its  powers  and  duties,  and  for  other  purposes," 

It  is  now  ordered^  That  the  respondent,  McCloskey  Varnish  Co.,  its 
officers,  agents,  representatives,  servants,  and  employees,  cease  and 
desist  from  directly  or  indirectly  employing  or  using  the  label  or 
brand  ''  (Government,"  or  any  similar  descriptive  label  or  brand,  on 
varnish,  or  the  container  therefor,  except  either  (1)  when  the  varnish 
had  been  obtained  from  the  United  States  Government ;  or  (2)  when 
the  varnish  has  been  manufactured  for,  and  accepted  by,  the  United 
States  Government;  or  (3)  when  the  varnish  has  been  made  in  ac- 
cordance with  some  United  States  Government  formula,  specifica- 
tion, or  requirement,  and  the  word  or  term  indicating  the  United 
States  Government  is  joined  or  used  with  some  other  words  or  terms 
indicating  compliance  with  some  United  States  Gk)vemment  formula, 
specification,  or  requirement  (e.  g.,  made  in  accordance  with  Gov- 
ernment W.  D.  Specification  No.  97) ;  or  (4)  when  the  varnish  has 
been  obtained  from  some  government  other  than  the  United  States 
Government)  and  the  word  or  term  used  to  indicate  government  is 
joined  or  used  with  some  other  word  or  term  indicating  the  govern- 
ment from  which  the  varnish  was  obtained  (e.  g.,  French  Govern- 
ment Spar  Varnish) ;  or  (5)  when  the  varnish  has  been  manufactured 
for,  and  accepted  by,  some  government  other  than  the  United  States 
Government,  and  the  word  or  term  used  to  indicate  government  is 
joined  or  used  with  some  other  word  or  term  indicating  the  govern- 
ment for  which  the  varnish  was  manufactured  and  by  which  it  was 
accepted  (e.  g.,  Canadian  (Government  Spar  Varnish) ;  or  (6)  when 
the  varnish  has  been  manufactured  in  accordance  with  the  formula, 
specification,  or  requirement  of  some  government  other  than  the 
United  States  Government,  and  the  word  or  term  used  to  indicate 
government  is  joined  or  used  with  some  other  words  or  terms  in- 
dicating compliance  with  the  formula,  specification,  or  requirement 
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of  the  goyemment  in  accordance  with  whose  formula,  specification, 
or  requirement  the  yamish  has  been  manufactured  (e.  g.,  made  in 
accordance  with  iq)ecification  of  the  Italian  Goyemment) . 

Bespimdent  is  further  ordered  to  file  a  report  in  writing  with  the 
Commission  60  days  from  notice  hereof,  stating  in  detail  the  manner 
in  which  this  order  has  been  complied  with  and  conformed  to. 

74086*— 22 21 
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FEDERAL  TRADE  COMMISSION 

V, 

RICCO  COMPANY,  INC, 

CX)MFLAINT  IK  THE  MATTER  OF  THE  AUiEGED  VIOLATION  OF  SEdlOK  » 
OF  AK  ACT  OF  GONGRESS  APPROVED  SEPTEMBER  26,  1014. 

Docket  54&— June  18,   1921. 
Stllabus. 

Where  a  corporation  engaged  in  the  manufacture  and  sale  of  dyestufh  and 
kindred  products,  gave  to  employees  of  customers,  without  the  knowledge  or 
consent  of  their  employers,  sums  of  money  as  an  inducement  for  them  to 
influence  their  employers  to  purchase  its  products  and  to  refrain  from 
dealing  with  its  competitors: 

Heldj  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unf^ 
method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  the  Ricco  Co.,  Inc.,  here- 
inafter referred  to  as  respondent,  within  the  year  last  past,  has  been 
using  unfair  methods  of  competition  in  inter^te  commerce  in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26, 1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,"  and 
it  appearing  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  issues  this  complaint,  stating  its  charges  in 
that  respect  on  information  and  belief  as  follows : 

Paragraph  1.  That  the  respondent,  the  Ricco  Co.,  Inc.,  a  corpo- 
ration organized  and  existing  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Rhode  Island,  having  its  principal  office 
and  place  of  business  at  the  city  of  Providence,  in  the  State  of  Rhode 
Island,  is  now  and  for  more  than  one  year  last  past  has  been  engaged 
in  manufacturing  and  selling  dyestuffs  and  kindred  products 
throughout  the  States  and  Territories  of  the  United  States,  and  that 
at  all  times  hereinafter  mentioned  the  respondent  has  carried  on  and 
conducted  such  business  in  competition  with  other  persons,  firms,  co- 
partnerships, ahd  corporations  manufacturing  and  selling  like 
products. 

Par.  2.  That  in  the  course  of  its  business  of  manufacturing  and 
selling  dyestuffs  and  kindred  products  throughout  the  States  and 
Territories  of  the  United  States  the  respondent  since  January,  1919, 
has  been  giving  and  offering  to  give  to  employees  of  both  its  custom- 
ers and  prospective  customers,  and  its  competitors'  customers  and 


Bicoo  co.y  mo.  419 

418  Findings. 

prospective  customers,  without  the  knowledge  and  consent  of  their 
employers,  sums  of  money  as  an  inducement  to  influence  their  said 
employers  to  purchase  or  contract  to  purchase  from  the  respondent 
dyestuffs,  and  kindred  products,  or  to  influence  such  customers  to 
refrain  from  dealing  or  contracting  to  deal  with  competitors  of  the 
respondent. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served  a 
complaint  upon  the  respondent,  the  Ricco  Co.,  Inc.,  charging  it 
with  the  use  of  unfair  methods  of  competition  in  commerce  in  viola- 
tion of  the  provisions  of  said  act. 

The  respondent  having  neither  filed  an  answer  nor  entered  its  ap- 
pearance herein,  and  a  hearing  having  been  had,  and  evidence  was 
introduced  in  support  of  the  allegations  of  said  complaint  before  an 
examiner  of  the  Federal  Trade  Commission  theretofore  duly  ap- 
pointed: 

Thereupon  this  proceeding  came  on  for  final  hearing,  the  respond- 
ent having  due  notice  thereof,  and  the  Commission  having  duly  con- 
sidered the  record  and  being  now  fully  advised  in  the  premises,  makes 
this  its  findings  as  to  the  facts  and  conclusion : 

FINDIKQS  AS  TO  THE   FACTS. 

Pabaobaph  1.  That  the  respondent,  the  Ricco  Co.,  Inc.,  is  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Rhode  Island,  having  its  principal  office  and  place  of 
business  at  the  city  of  Providence,  State  of  Rhode  Island,  and  is  now 
and  at  all  times  hereinafter  mentioned  has  been  engaged  in  manu- 
facturing, selling,  and  transporting  dyestuffs  and  kindred  products, 
through  and  among  the  various  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia,  in  direct  competition  with  other 
persons,  firms,  copartnerships,  and  corporations  similarly  engaged. 

Par.  2.  That  the  respondent,  the  Ricco  Co.,  Inc.,  in  the  course 
of  its  business  of  selling  and  transporting  dyestuffs  as  described 
in  paragraph  1  hereof,  since  the  date  of  its  incorporation  in  Janu- 
ary, 1919,  had  given  to  dyers  and  finishers  in  about  20  per  cent  of 
the  textile  mills  to  which  the  respondent  sold  its  products,  without 
the  knowledge  or  consent  of  their  employers  and  without  other  con- 
sideration therefor,  sums  of  money  amounting  to  from  $80  to  $150 
per  month,  to  obtain  the  good  will  of  the  dyer  or  finisher,  and  as  an 
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inducement  to  them  to  recommend  to  their  employers  the  use  and 
purchase  of  respondent's  products  and  to  influence  their  employers 
to  refrain  from  dealing  with  competitors  of  respondent.  That  the 
dyers  and  finishers  in  such  mills  have  a  technical  knowledge  of  the 
proper  use  and  application  of  dye  products  and  usually  test  the  dyes 
and  recommend  to  mill  owners  the  dye  products  to  be  used  in  the  mill. 

CONCLUSION. 

That  the  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  meth- 
ods of  competition  in  interstate  commerce,  and  constitute  a  violation 
of  an  act  of  Congress  approved  September  26, 1914,  entitled  "An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  -and 
duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission  and  the  testimony, 
and  the  Commission  having  made  its  findings  as  to  the  facts,  with 
its  conclusion  that  the  respondent  has  violated  the  provisions  of  an 
act  of  Congress  approved  September  26,  1914,  entitled  "  An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes," 

It  is  therefore  ordered,^  That  the  respondent,  Eicco  Co.,  Inc.,  its 
officers,  directors,  agents,  salesmen,  servants,  and  employees,  cease 
and  desist  from  directly  or  indirectly  giving  to  employees  of  its 
customers,  or  prospective  customers,  or  those  of  its  competitors' 
customers  or  prospective  customers,  sums  of  money  or  gratuities  of 
any  kind  whatsoever  as  an  inducement  to  influence  their  employers 
to  purchase  or  contract  to  purchase  dyestuffs  and  kindred  products 
from  the  respondent  or  for  the  purpose  of  persuading  such  cus- 
tomers or  prospective  customers  to  refrain  from  buying  or  contract- 
ing to  buy  from  competitors  of  the  respondent. 

It  is  further  ordered^  That  the  respondent,  within  60  days  after 
the  date  of  service  upon  it  of  this  order,  file  with  the  Commission  a 
report  in  writing,  setting  forth  in  detail  the  manner  and  form  with 
which  it  has  complied  with  the  order  to  cease  and  deisist  herein  set 
forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

EDWIN  S.  JONES,  DOING  BUSINESS  UNDER  THE  NAME 
AND  STYLE  PHILADELPHIA  TEXTILE  CHEMICAL 
WORKS. 

COMPLAINT  IN  THE  MATTER  OF  THE  ALLEGED  VIOLATION  OF  SECIION 
5  OF  AN  ACT  OF  CONGRESS  APFROTED  SEFIBMBBR  26,  1914. 

Docket  542.  Wune  30, 1921. 

Syllabus. 

Where  an  individual  engaged  in  the  manufacture  and  sale  of  soap  and  wool  oil,  made 
to  employees  of  customers,  without  the  knowledge  and  consent  of  their  employers, 
gjfts  of  money,  and  loans  of  money  without  expectation  of  repayment,  as  an 
inducement  for  them  to  influence  th«ir  employen  to  purchase  its  piodttcts  and 
to  refrain  from  dealing  with  its  oompetiton: 

Held,  That  such  gifts  and  loans,  under*  the  circumstances  set  forth,  constituted  an 
unfair  method  of  competition. 

COMPLAINT. 

The  Federal  Trade  Cominission,  liaving  reason  to  believe  from  a 
preliminary  inyestigation  made  by  it  that  Edwin  S.  Jones,  doing 
business  under  the  name  and  style  of  Philadelphia  Textile  Chemical 
Works,  hereinafter  referred  to  as  respondent,  has  been  for  more  than 
a  year  last  past  using  unfair  methods  of  competition  in  interstate 
commerce  in  violation  of  the  provisions  of  section  5  of  an  act  of 
Congress  approved  September  26,  1914,  entitled  ''An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  it  appearing  that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the  public,  issues  this  complaint, 
stating  its  charges  in  that  respect  on  information  and  beUef  as 
follows : 

Pasaobaph  1.  That  the  respondent,  Edwin  S.  Jones,  doing  business 
under  the  name  and  style  of  Philadelphia  Textile  Chemical  Works, 
with  his  principal  office  and  place  of  business  at  the  city  of  Philadel- 
phia, in  the  State  of  Pennsylvania,  is  now  and  for  more  than  one 
year  last  past  has  been  engaged  in  manufacturing  and  sellirig  soap 
and  wool  oil  throughout  the  States  and  Territories  of  the  United 
States,  and  that  at  all  times  hereinafter  mentioned  the  respondent 
has  carried  on  and  conducted  such  business  in  competition  with 
other  persons,  firmsi  copartnerships,  and  corporations  manufactur- 
ing and  selling  like  products. 
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Pab.  2.  That  in  the  course  of  his  business  of  manufacturing  and 
selling  soap  and  wool  oil  throughout  the  States  and  TerritorieB  of 
the  United  States  the  respondent  has,  since  1917,  giyen  and  loaned 
to  employees  of  his  customers,  without  the  knowledge  and  consent 
of  their  employers,  sums  of  money  as  an  inducement  to  influence 
their  said  employers  to  purchase  or  contract  to  purchase  from  the 
respondent,  soap  and  wool  oil,  or  to  influence  such  customers  to 
refrain  from  dealing  or  contracting  to  deal  with  competitors  of  the 
respondent. 

REPORT,   FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Conmiission  issued  and  served  a 
complaint  upon  the  respondent,  Edwin  S.  Jones,  doing  business 
under  the  name  and  style  of  Philadelphia  Textile  Chemical  Works, 
charging  him  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  neither  filed  an  answer  nor  entered  his 
appearance  herein,  a  hearing  was  had,  after  due  notice  thereof  to 
said  respondent,  and  evidence  was  introduced  in  support  of  the 
allegations  of  said  complaint  before  an  examiner  of  the  Federal 
Trade  Commission  theretofore  duly  appointed. 

Thereupon  this  proceeding  came  on  for  final  'hearing,  the  respond- 
ent having  due  notice  thereof,  and  the  Commission  having  duly 
considered  the  record  and  being  now  fully  advised  in  the  premises, 
makes  this  its  findings  as  to  the  facts  and  conclusion: 

undixgs  as  to  the  facts. 

Paragraph  1.  The  respondent  herein,  Edwin  S.  Jones,  is  now  and 
since  the  year  1917  has  been  doing  business  under  the  name  and  style 
of  Philadelphia  Textile  Chemical  Works,  and  at  all  times  since  then 
has  been  engaged  in  manufacturing,  selling,  and  transporting  soap 
and  wool  oil  through  and  among  several  of  the  States  of  the  United 
States  adjacent  to  the  State  of  Pennsylvania  in  direct  competition 
with  other  persons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Par.  2.  The  respondent,  Edwin  S.  Jones,  doing  business  under 
the  name  and  style  of  Philadelphia  Textile  Chemical  Works,  in  the 
course  of  his  business  of  selling  soap  and  wool  oil  as  described  in 
paragraph  1  hereof,  since  starting  in  business  in  1917,  has  made 
gifts  of  money  to  foremen  finishers,  and  in  some  instances,  loans  of 
money  without  the  expectation  of  repayment  to  foremen  finishers, 
in  a  few  of  the  textile  miUs  to  which  the  respondent  sells  and  has 
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sold  his  products,  all  without  the  knowledge  and  consent  of  the 
empl<^er8  of  said  foremen  finishers,  and  without  oUier  consideration 
therefor,  said  sums  of  money  aggregating  in  all  approximately  SI  75. 
which  said  gifts  and  loans  were  made  and  given  as  and  for  an  induce- 
ment to  said  foremen  finishers  to  recommend  to  their  employers 
the  use  and  purchase  of  respondent's  products,  and  to  influence  Uieir 
employers  to  refrain  from  dealing  with  or  purchasing  from  competitors 
of  the  respondent.  Foremen  finishers  in  such  mills  have  a  technical 
knowledge  of  the  proper  use  and  application  of  soap  and  other  finish* 
ing  products  used  in  textile  mills  and  usually  test  such  products 
and  recommend  to  the  mill  owners  the  brand  of  soap  and  other 
finishing  products  to  be  used  in  the  mill. 

CONCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  commerce,  and  constitute  a  yiolation  of 
an  act  of  Congress  approved  September  26,  1914,  entitled  ''An  act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST.        « 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Conunission  and  the  testimony,  and 
the  Commission  having  made  its  findings  as  to  the  facts,  with  its 
conclusion  that  the  respondent  has  violated  the  provisions  of  an 
act  of  Congress  approved  September  26,  1914,  entitled  "An  act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,  "* 

It  is  iherefore  ordered,  That  the  respondent,  Edwin  S.  Jones,  doing 
business  under  the  name  and  style  of  Philadelphia  Textile  Chemical 
Works,  and  his  agents,  salesmen,  servants,  and  employees,  cease 
and  desist  from  directly  or  indirectly  making  gifts  of  money  or  other 
things  of  value,  or  loans  of  money  or  other  things  of  value  without 
an  expectation  of  repayment,  to  employees  of  his  customers  or 
prospective  customers,  or  those  of  his  competitors'  customers 
or  prospective  customers,  without  the  knowledge  and  consent  of 
their  respective  employers,  and  for  the  purpose  and  with  the  effect 
of  inducing  such  employees  to  influence,  persuade,  or  induce  their 
employers  to  purchase  from  the  respondent  soap  and  wool  oil,  or 
to  refrain  from  dealing  with  competitors  of  respondent. 
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It  18  further  ordered,  That  the  respondent,  within  60  days  after 
date  of  service  upon  him  of  this  order,  file  with  the  Conmusaon  i 
report  in  writing  setting  forth  in  detail  the  manner  and  form  with 
which  he  has  complied  with  the  order  to  cease  and  desist 
forth. 


^ 
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FEDERAL  TRADE  COMMISSION 

V. 

UNITED  INDIGO  &  CHEMICAL  COMPANY,  LTD. 

COMPLAINT  IN  THK    MATTEB  OP  THB  ALUBOXD    YIOIATION  OF  SEOnON 
6  or  AN  AOT  or  GONOUB8S  AFFBOYSD  8XPT1MBXR  26,  1914. 

Docket  596.-June  30, 1921. 
Syllabus. 

Where  a  corpoxstion  dealing  in  dyeetuib,  chemicala,  and  other  dyeing  goods  and 
products,  gave  to  employees  of  customers  and  prospective  customers,  without 
the  knowledge  and  consent  of  their  employers, 
(a)  Gratuities  of  money,  and 

(6)  Dinner  parties,  theater  and  baseball  tickets,  and  lavish  entertainment  at  large 
expense, 

As  an  inducement  for  them  to  influence  their  employers  to  purchase  its  products 
or  to  refrain  from  dealing  with  its  competitors: 

Held,  That  such  gifts  and  entertainment,  under  the  t:ircumstances  set  forth,  con- 
stituted unMr  methods  of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission  haying  reason  to  belieye  from  a 
preliminary  investigation  made  by  it  that  the  United  Indigo  &  Chem- 
ical Co.  (Ltd.)  has  been  and  is  now  using  unfair  methods  of  competi- 
tion in  commerce,  in  violation  of  the  intent  and  meaning  of  section  5 
of  an  act  of  Congress,  entitled  ''An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes/' 
approved  September  26,  1914,  and  the  Federal  Trade  Conunission, 
having  determined  that  a  complaint  should  issue  against  said  United 
Indigo  &  Chemical  Co.  (Ltd.)  and  that  a  full  and  complete  inquiry 
with  respect  thereof  would  be  to  the  interest  of  the  public. 

Therefore,  the  Federal  Trade  Commission,  complaining,  shows  that 
it  is  informed,  in  such  a  manner  that  it  believes  the  facts  to  be  sub- 
stantially  as  herein  set  out,  and  therefore  charges  as  follows: 

Pa&agbaph  1.  That  the  said  United  Indigo  & dhemical  Co.  (Ltd.) 
is  a  corporation,  as  defined  by  the  act  known  as  the  Federal  Trade 
Commission  act,  approved  September  26,  1014,  chi^tered,  organized, 
and  existing  under  the  laws  of  Great  Britain;  that  it  has  domesticated 
and  registered  in  the  State  of  Massachusetts,  in  the  United  States  of 
America,  and  maintains  its  principal  office  and  place  of  business  in 
the  United  States,  in  the  city  of  Boston,  in  said  State  of  Massachu- 
setts, and  is  engaged  in  the  manufacture  and  sale,  in  commerce,  of 
dyestuffs,  chemicals,  and  other  dyeing  goods  and  products. 
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Par.  2.  That  the  said  United  Indigo  &  Chemical  Co.  (Ltd.)  is  and 
has  be^n  continuously  for  the  year  last  past,  and  for  a  longer  period 
of  time,  engaged  in  commerce  as  defined  by  the  act  of  Congress, 
approved  September  26,  1914,  above  mentioned,  and  that  it  is  manu- 
facturing and  purchasing  dyestuffs,  chemicals,  and  other  dyeing  goods 
and  products  from  manufacturers,  dealers,  and  others  in  the  State  of 
Massachusetts  and  in  other  States  and  Territories  of  the  United 
States  and  in  the  District  of  Columbia  and  foreign  countries  and 
having  the  said  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products  shipped  and  transported,  in  commerce,  to,  in,  and  througii 
the  State  of  Massachusetts  to  its  place  of  business  in  the  city  of 
Boston  and  selling,  shipping,  and  transporting  said  goods,  in  com- 
merce, from  its  place  of  business  in  said  city  of  Boston,  in  the  State 
of  Massachusetts,  among  other  States  and  Territories  of  the  United 
States  and  the  District  of  Columbia  and  into  foreign  countries,  and 
there  is  continuously  and  has  been,  at  all  times  within  the  year  last 
past  and  more,  a  constant  current  of  trade  in  commerce,  by  said 
respondent,  in  said  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products,  among  and  between  the  various  States  of  the  United  States, 
the  Territories  thereof,  and  the  District  of  Columbia  and  into  foreign 
coimtries  to  and  through  the  city  of  Boston,  in  the  State  of  Massa« 
chusetts,  and  therefrom  to  and  through  other  States  of  the  United 
States  and  Territories  thereof  and  the  District  of  Columbia  and  into 
foreign  countries. 

Far.  3.  That  the  United  Indigo  &  Chemical  Co.  (Ltd.),  in  the 
course  of  selling  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products,  in  commerce,  as  defined  by  an  act  of  Congress,  approved 
September  26,  1914,  entitled  ''An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes,"  has 
been  for  more  than  a  year  last  past,  and  still  is,  engaged  in  unfair 
methods  of  competition,  in  commerce,  in  violation  of  section  5  of  the 
abovenamed  act,  approved  September  26,  1914,  in  that,  in  the  conduct 
of  its  business  in  selling  dyestuffs,  chemicals,  and  other  dyeing  goods 
and  products,  it  secretly  and  without  the  knowledge  of  the  pur- 
chasers, consumers,  or  prospective  purchasers  of  its  goods  offered 
to  give,  and  did  actually  give,  to  the  employees  of  its  customers  and 
purchasers  of  its  goods  and  offered  to  give,  and  did  actually  give,  to 
the  employees  of  the  customers  of  its  competitors,  dinners,  theater 
tickets,  prize-fight  tickets,  and  also  paid  out  and  expended  large 
sums  of  money  in  lavish  entertainments'  to  the  employees  of  its  cus- 
tomers, purchasers,  and  proposed  customers  and  purchasers,  and  to 
employees  of  the  customers  and  purchasers  of  its  competitors,  and 
also  offered  to  pay,  and  did  actually  pay,  secretly  and  without  the 
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knowledge  of  its  customen,  purdhasers,  and  competiton,  cash  com- 
miasionB  and  other  bonuses,  prizes,  rewards,  compouiations,  and 
(ratuities  to  the  employees  of  its  customers,  purchasers,  and  to  the 
employees  of  its  competitors,  all  of  which  was  done  by  respondent 
to  induce  such  employees  to  adyocate,  push,  and  favor  the  goods 
and  the  sale  of  the  dyestuffs,  chemicals,  dyeing,  and  other  products 
of  respondent  oyer  its  competitors,  and  to  induce  the  said  em- 
ployees of  its  customers,  purchasers,  and  competitors  to  pursuade, 
urge,  and  recommend  to  their  employers  to  purchase  the  dyestuffs, 
chemicals,  and  other  dyeing  goods  and  products  of  respondent,  in- 
stead of  the  goods  of  the  competitors  of  the  respondent,  in  order  that 
such  employees  might  receive  the  cash  conunissions,  bonuses,  prizes, 
rewards,  compensation,  and  gratuities  offered  and  promised  by  the 
said  respondent,  all  of  which  acts  of  respondent  are  unfair  methods 
of  competition  and  in  violation  of  the  intent  and  meaning  of  sec- 
tion 5  of  the  Federal  Trade  Conunission  act,  approved  September 
26,  1914. 

Pab.  4.  That  by  reason  of  the  facts  set  out  in  the  forgoing  para- 
graphs of  this  complaint,  the  respondent  has  been  guilty  of  unfair 
methods  of  competition  in  commerce  as  defined  and  prohibited  by 
section  6  of  an  act  of  Congress  approved  September  26,  1914,  en- 
titled "An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes/' 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress,  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  United  Indigo  &  Chemical  Co. 
(Ltd.),  charging  it  with  the  use  of  unfair  methods  of  competition  in 
conmierce  in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  its  answer 
and  amended  answer  herein,  and  a  hearing  having  been  had  and 
evidence  introduced  in  support  of  the  allegations  of  said  complaint 
before  an  examiner  of  the  Federal  Trade  Conunission  theretofore  duly 
appointed; 

Thereupon  this  proceeding  came  on  for  final  hearing,  and  the 
respondent  having  waived  the  introduction  of  further  evidence,  and 
the  attorneys  for  the  Commission  and  the  respondent  having  waived 
the  filing  of  briefs  and  oral  argument,  and  the  Commission  having 
duly  considered  the  record  and  being  now  fully  advised  in  the  prem- 
ises, makes  this  its  findings  as  to  the  facts  and  conclusion: 
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FINDINGS  A8  TO  THE   FACTS. 

Paragraph  1.  That  the  respondent,  United  Indigo  &  Chemical 
Co.  (Ltd.)  9  is  a  corporation  organized  and  existing  under  the  laws  (rf 
Great  Britain,  having  a  registered  office  in  the  State  of  Massachu- 
setts, in  the  United  States  of  America,  and  a  place  of  business  in  the 
city  of  Boston,  in  said  State  of  Massachusetts,  and  is  now  and  at 
ail  times  hereinafter  mentioned  has  been  engaged  in  the  selling  and 
transporting  of  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products  through  and  among  the  yarious  States  and  Territories  of 
the  United  States,  the  District  of  Columbia,  and  into  foreign  coun- 
tries in  direct  competition  with  other  persons,  partnerships,  and 
corporations  similarly  engaged. 

Par.  2.  That  the  respondent,  the  United  Indigo  &  Chemical  Go. 
(Ltd.),  in  the  course  of  its  business  as  described  herein,  purchases 
dyestuffs,  chemicals,  and  other  dyeing  goods  and  products  from 
manufacturers,  dealers,  and  others  in  the  State  of  Massachusetts  and 
in  other  States  of  the  United  States  and  foreign  countries,  transporting 
such  products  from  said  places  of  purchase  through  other  States  of 
the  United  States  to  their  place  of  business  in  the  city  of  Boston,. 
State  of  Massachusetts,  where  they  are  kept  and  stored  for  their 
trade  in  selling  such  conunodities. 

Far.  3.  That  the  respondent,  the  United  Indigo  &  Chemical  Co., 
in  the  course  of  its  business  of  selling  dyestuffs,  chemicals,  and  other 
dyeing  goods  and  products,  as  described  herein,  for  several  years  last 
[past]  to  July  1,  1919,  gave  to  employees  of  its  customers,  without  the 
knowledge  and  consent  of  their  employers,  gratuities  in  the  form  of 
money  as  an  inducement  to  persuade,  urge,  and  recommend  to  their 
employers  the  purchase  of  dyestuffs,  chemicals,  and  other  dyeing 
goods  and  products  from  respondent,  or  to  refrain  from  purchasing 
such  products  from  competitors  of  the  respondent. 

Par.  4.  That  the  respondent,  the  United  Indigo  &  Chemical  Co. 
(Ltd.),  in  the  course  of  its  business  in  selling  dyestuffs,  chemicab, 
and  other  dyeing  goods  and  products,  as  described  herein,  for  several 
years  last  past  has  given  to  employees  of  its  customers  and  prospective 
customers,  without  the  knowledge  and  consent  of  their  employers, 
dinner  parties,  theater  and  baseball  tickets,  and  expended  large 
sums  of  money  in  lavish  entertainment  of  such  employees,  as  an 
inducement  to  persuade,  urge,  and  reconmiend  to  their  employers 
the  purchase  of  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products  from  the  respondent,  or  to  refrain  from  purchasing' such 
products  from  competitors  of  the  respondent. 

Pah.  5.  That  the  annual  sales  of  dyestuffs,  chemicals,  and  other 
dyeing  goods  and  products  in  the  United  States  by  the  respondeat. 
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the  United  Indigo  &  Chemical  Co.,  during  the  years  1916,  1917,  and 
1918  amounted  to  approximately  $700,000  per  year,  and  its  expendi- 
tures for  entertainment  and  gratuities  given  to  epiployees  during 
that  period  averaged  from  $40,000  to  $50,000  per  year. 

OOKOL08ION. 

That  the  practices  of  the  said  respondent,  under  the  conditions  and 
circumstances  described  in  the  foregoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce,  and  constitute  a 
Tiolation  of  an  act  of  Congress,  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes." 

ORDER  TO  CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Com- 
mission upon  the  complaint  of  the  Commission,  the  answer  and 
amended  answer  of  respondent,  and  testimony,  and  the  Commission 
having  made  its  findings  as  to  the  facts,  with  its  conclusion  that  the 
respondent  has  violated  the  provisions  of  an  act  of  Congress,  approved 
September  26,  1914,  etititled  ''An  act  to  create  a  Federal  Trade 
Conunission,  to  define  its  powers  and  duties,  and  for  other  purposes,'' 

It  is  therefore  ordered,  That  the  respondent,  the  United  Indigo  & 
Chemical  Co.  (Ltd.),  its  officers,  directors,  agents,  salesmen,  servants, 
and  employees  cease  and  desist  from  directly  or  indirectly  giving  to 
employees  of  its  customers,  or  prospective  customers,  or  those  of 
its  competitors'  customers  or  prospective  customers,  without  the 
knowledge  and  consent  of  their  respective  employers,  sums  of  money, 
dinner  parties,  theater  and  baseball  tickets,  and  other  forms  of 
entertainment  as  an  inducement  to  persuade,  urge,  or  reconmiend 
to  their  employers  the  purchase  of  dyestuffs,  chemicals,  and  other 
dyeing  goods  and  products  from  the  respondent,  or  to  refrain  from 
purchasing  such  dyestuffs,  chemicals,  and  other  dyeing  goods  and 
products  from  competitors  of  respondent,  and 

It  is  further  ordered,  That  the  respondent,  within  60  days  after 
the  date  of  service  upon  it  of  this  order,  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the  manner  and  form  in  which 
it  has  complied  with  the  order  to  cease  and  desist  herein  set  forth. 
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FEDERAL  TRADE  COMMISSION 

V. 

ORLEANS  IRON  WORKS,  INC. 

COMPLAINT  IN  THE  ICATTEB  OF  THE  ALLEGED  VIOLATION  OF  SBCnON 
5  OF  AN  ACT  OF  CONGRESS  APPROVED   SEFTEMRER  26,  1914. 

Docket  749.— June  30,  1921. 
Syllabus. 

Where  a  corporation  engaged  in  the  btudnesB  of  repairing  and  fumiahing  repair  paiti 
to  ships,  gave  to  captains  and  other  employees  of  vessels,  without  the  knowledge 
or  consent  of  their  employers,  valuable  gifts,  cash  commissions,  and  gratuities 
M  an  inducement  to  have  such  vessels  repaired  by  it: 

Seldf  That  such  gifts,  under  the  circumstances  set  forth,  constituted  an  unfair  metiiod 
of  competition. 

COMPLAINT. 

The  Federal  Trade  Commission,  having  reason  to  believe  from  a 
preliminary  investigation  made  by  it  that  Orleans  Iron  Works  (Inc.), 
hereinafter  referred  to  as  respondent,  has  been  and  is  using  unfair 
methods  of  competition  in  interstate  and  foreign  commerce  in  viola- 
tion of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26,  1914,  entitled  "An  act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes/' 
and  it  appearing  that  a  proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  issues  this  complaint,  stating  its 
charges  in  that  respect  on  information  and  belief,  as  follows: 

Paragraph  1.  TTiat  the  respondent,  Orleans  Iron  Works  (Inc.),  is 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
Louisiana,  with  its  principal  office  and  place  of  business  in  the  city  of 
New  Orleans,  in  said  State. 

Par.  2.  That  respondent  is  engaged  in  the  business,  among  other 
things,  of  repairing  and  furnishing  repair  parts  to  ships  which  reach 
the  port  of  New  Orleans,  State  of  Louisiana,  while  engaged  in  the 
transportation  of  passengers  and  cargoes  between  ports  in  the  various 
States  of  the  United  States  and  the  transportation  of  passengers  and 
cargoes  between  ports  of  the  United  States  and  foreign  nations,  in 
direct,  active  competition  with  other  persons,  partnerships,  and  cor- 
porations similarly  engaged;  that  the  respondent  carries  or  causes  to 
be  carried  aboard  such  vessels  so  engaged  materials  and  repair  parts 
and  sends  its  employees  aboard  such  vessels  to  install  such  parts 
and  make  such  repairs  thereon  as  may  be  required  by  the  owners  of 
such  vessels. 
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Par.  3.  That  the  respondent,  in  the  course  of  its  business  as 
described  in  paragraph  2  hereof,  gives  and  has  given  to  captains, 
engineers,  and  other  employees  of  vessels  reaching  the  port  of  New 
Orleans,  without  the  knowledge  or  consent  of  their  employers  and 
without  other  consideration  therefor,  valuable  gifts,  cash  commissions, 
and  gratuities,  to  induce  such  officers  and  employees  to  have  the 
ships  operated  by  them  for  the  owners  thereof  repaired,  and  repair 
parts  for  same  furnished,  by  respondent;  that  the  value  of  such 
gifts,  cash  conmiissions,  and  gratuities  so  given  by  the  respondent 
aggr^ated  in  the  first  six  months  of  its  business  approximately 
$1,650,  and  that  as  a  result  of  the  giving  of  such  gifts,  cash  commis- 
sions, and  gratuities  respondent  added  to  its  cost  of  doing  business 
and  was  compelled  to  and  did  add  to  a  fair  charge  for  its  services  an 
axnoimt  approximating  $1,650,  which  is  in  addition  to  a  fair  charge 
for  such  services,  and  which  additional  amount  the  customers  of  the 
respondent,  and  eventually  the  public,  must  pay;  that  as  a  further 
result  of  the  respondent's  said  practices,  all  of  its  competitors  are 
affected,  and  the  giving  of  valuable  gifts  and  cash  conmiissions  by 
the  respondent  as  aforesaid  has  tended  to  cause  competitors  of  the 
respondent,  who  in  many  instances  had  not  engaged  in  such  practices, 
to  give  captains  and  engineers  and  other  officers  and  employees  of 
ships  valuable  gifts,  cash  commissions,  and  gratuities  of  substan- 
tially equal  vahie  and  like  amounts  to  those  paid  by  respondent  as 
aforesaid,  for  *  the  same  purposes  and  with  the  same  effect,  as  a 
means  of  protecting  their  trade  and  preventing  respondent  from 
obtaining  the  business  enjoyed  by  them. 

Pak.  4.  That  by  reason  of  the  facta  recited,  ihe  respondent  has 
been  using  an  unfair  method  of  competition  in  commerce  within  the 
intent  and  meaning  of  section  5  of  an  act  of  Congress  entitled  ''An 
act  to  create  a  Federal  Trade  Conmiission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  approved  September  26,  1914. 

REPORT,  FINDINGS  AS  TO  THE  FACTS,  AND  ORDER. 

Pursuant  to  the  provisions  of  an  act  of  Congress  approved  Sep- 
tember 26,  1914,  the  Federal  Trade  Commission  issued  and  served 
a  complaint  upon  the  respondent,  Orleans  Iron  Works  (Inc.), 
charging  it  with  the  use  of  unfair  methods  of  competition  in  com- 
merce in  violation  of  the  provisions  of  said  act. 

The  respondent  having  entered  its  appearance  and  filed  iUi  answer 
herein  admitting  that  it  had  engaged  in  the  practice  of  giving  valuable 
gifts,  cash  commissions,  and  gratuities  to  captains,  engineers,  and 
employees  of  the  companies  owning  ships  for  whom  it  did  repair 
work,  as  alleged  in  paragraph  3  of  the  complaint  herein,  and  having 
stipulated  and  agi'eed  that  a  statement  of  facts  signed  and  executed 
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bj  the  respondent  and  bj  Adrien  F.  Busick,  acting  chief  counsel  for 
the  Federal  Trade  Commission,  subject  to  the  approval  of  the  Com- 
mission, shall  be  taken  as  the  facts  in  this  proceeding,  and  agreeing 
and  consenting  that  the  Federal  Trade  Commission  shall  forthwith 
proceed  upon  said  agreed  statement  of  facts  and  answer  herein  to 
make  and  enter  its  findings  as  to  the  facts,  its  conclusion,  and  order 
disposing  of  this  proceeding  without  the  introduction  of  testimony, 
the  filing  of  briefs,  or  oral  argument  in  support  of  the  same,  and 
thereupon  this  proceeding  came  on  for  final  hearing,  and  the  Com- 
mission, having  duly  considered  the  record  and  now  being  fully 
advised  in  the  premises,  makes  this  its  findings  as  to  the  facts  and 
conclusion: 

FINDINGS  AS  TO  THE   FACTS. 

Paragraph  1.  That  the  respondent,  the  Orleans  Iron  Works 
(Inc.)y  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Louisiana,  with  its  principal  office  and  place  of  business  in 
the  city  of  New  Orleans,  State  of  Louisiana,  and  is  now  and  at  all 
times  hereinafter  mentioned  has  been  engaged  in  the  business  of 
repairing  and  furnishing  repair  parts  for  ships  which  reach  the  port 
of  New  Orleans  while  engaged  in  the  transportation  of  passengers 
and  cargoes  between  ports  in  the  various  States  of  the  United  States 
and  of  the  United  States  and  foreign  nations,  said  business  being 
conducted  in  direct  competition  with  other  persons,  partnerships, 
and  corporations  similarly  engaged;  that  the  respondent  carries  or 
causes  to  be  carried  aboard  such  vessels  so  engaged  materials  and 
repair  parts  and  sends  its  employees  aboard  such  vessels  to  install 
such  parts  and  make  such  repairs  thereon  as  may  be  required  by 
such  vessel  owners. 

Par.  2.  That  the  respondent  in  the  course  of  its  business  as  de- 
scribed in  paragraph  1  hereof,  since  March  1,  1920,  has  given  to 
captains,  engineers,  and  other  employees  of  vessels  reaching  the  port 
of  New  Orleans,  without  the  knowledge  or  consent  of  their  employers 
and  without  other  consideration  therefor,  valuable  gifts,  cash  com- 
missions, and  other  gratuities  to  induce  such  officers  and  employees 
to  have  the  ships  operated  by  them  for  the  owners  thereof  repaired 
and  repair  parts  for  same  furnished  by  the  respondent;  that  the  value 
of  such  gifts,  cash  commissions,  and  gratuities  so  given  by  the 
respondent  aggregated  in  the  first  six  months  of  its  business  approxi- 
mately $1,650;  and  that  as  a  result  of  the  giving  of  such  gifts,  cash 
commissions,  and  gratuities,  respondent  added  to  its  cost  of  doing 
business  and  was  compelled  to  and  did  add  to  a  fair  charge  for  its 
services  an  amount  approximating  SI, 650,  which  is  in  addition  to  a 
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fair  charge  for  such  services,   and  which  additional  amount  the 
customers  of  the  respondent,  and  eventually  the  public,  must  pay. 

COKCLUSION. 

The  practices  of  the  said  respondent,  under  the  conditions  and 
circimistances  described  in  the  forgoing  findings,  are  unfair  methods 
of  competition  in  interstate  and  foreign  commerce  and  constitute  a 
violation  of  the  act  of  Congress  approved  September  26,  1014, 
entitled  "An  act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes." 

OBDEB  TO   CEASE  AND  DESIST. 

This  proceeding  having  been  heard  by  the  Federal  Trade  Commis- 
sion upon  the  complaint  of  the  Commission,  the  answer  of  the  respond- 
ent, and  an  agreed  statement  of  facts,  and  the  Conmiission  having 
made  its  findings  as  to  the  facts  with  its  conclusion  that  the  respondent 
has  violated  the  provisions  of  the  act  of  Congress  approved  Septem- 
ber 26,  1914,  entitled  ''An  act  to  create  a  Federal  Trade Conunissioni 
to  define  its  powers  and  duties,  and  for  other  purposes," 

It  is  ordered.  That  the  respondent,  the  Orleans  Iron  Works  (Inc.), 
and  its  officers,  directors,  agents,  servants,  and  employees  cease  and 
desist  from  directly  or  indirectly  giving  to  captains  and  other  officers 
and  employees  of  vessels,  valuable  gifts,  cash  commissions,  and 
gratuities  as  an  inducement  to  have  the  ships  operated  by  them  for 
the  owners  thereof  repaired  and  repair  parts  for  same  furnished  by 
the  respondent. 

It  i4f  further  ordered.  That  the  respondent,  within  60  days  after  the 
date  of  service  upon  it  of  this  order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the  manner  and  form  in  which  it 
has  complied  with  the  order  to  cease  and  desist  hereinbefore  set 
forth. 
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ACTS  OF  C0N6RUSS  FROM  WHICH  THE  COM- 
MISSION DERIVES  ITS  POWERS,  WITH  ANNO- 
TATIONS. 


FEDERAL  TRADE  COMMISSION  ACT.* 

lApproTed  8«pt  2$,  1914.) 

[PuBup — ^No.  208 — 63d  Cokoresb.] 

[H.  B.  16618.] 

AM  ACT  To  create  a  Federal  Trade  Commisaioii,  to  define  ita  powera  and 

duties,  aad  for  other  pnrpoiea. 

Sec  L  CREATION  AND  ESTABLISHMENT  OF  THE  COM- 
MISSION. 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as-- 
senibledj  That  a  commission  is  hereby  created  and  estab- 
lished, to  be  known  as  the  Federal  Trade  Commission 
(hereinafter  referred  to  as  the  commission) ,  which  shall 
be  composed  of  five  commissioners,  who  shall  be  appointed ,  j  J*JJ  ^^  ^ 
by  the  President,  by  and  with  the  advice  and  consent  of  J*,*;^  ^  '"JS 
the  Senate.    Not  more  than  three  of  the  commissioners  "^  '^  ^^ 
shall  be  members  of  the  same  political  party.    The  first  {Jgg^  ^JJ^  ^ 
commissioners  appointed  shall  continue  in  office  for  terms 
of  three,  four,  five,  six,  and  seven  years,  respectively, 
from  the  date  of  the  taking  effect  of  this  Act,  the  term  of  ' 

&  It  ahoQld  1>e  noted  that  the  jarladictlon  of  the  Commisilon  Is  limited 
by  the  **  Packers  and  Stockyarde  Act  1921/'  approTed  Auff.  16,  1921. 
Oh.  M,  42  Stat.,  169,  see.  406  of  aald  Act  proyidlnc  that  "  on  and  after  the 
enactment  of  thin  Act  and  m  long  as  It  remains  tn  effect  the  Federal 
Trade  Gemmlsslon  shall  hare  no  power  or  Jurisdiction  so  far  as  relating 
to  any  matter  which  by  this  Act  is  made  subject  to  the  Jurisdiction  of  the 
Secretary  [of  Affricnlture]  except  In  cases  in  which,  before  the  enactment 
of  this  Act,  complaint  has  been  serred  under  sec  6  of  the  Act,  entitled 
*  An  Act  to  oeato  a  Federal  Trade  Commission,  to  define  its  powers  and 
datles,  sad  for  other  parposss/  approTed  Sept  26,  1914,  or  under  sec  11 
of  the  Act  entitled  '  An  Act  to  supplement  ezistinff  laws  against  unlawful 
rentnlats  and  monopolies,  and  for  ether  purposes,*  approved  Oct  16, 
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Sec.  1.  CREATION  AND  EST ABUSHMBNT  OF  THB  COM- 
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each  to  be  designated  by  the  President,  but  their  snoces- 
yeil'"'  ■*^*°sorB  shall  be  appointed  for  terms  of  seven  years,  except 

that  any  person  cl\psen  to  fill  a  vacancy  shall  be  appointed 
dnly  for  the  unexpired  term  of  the  commissioner  whom  he 
ch^il'^  ^n^  shall  succeed.    The  commission  shall  choose  a  chairman 
minioB.  from  its  own  membership.    No  commissioner  shall  engage 

burinSIl**proSb^  ill  ^^  Other  lousiness,  vocation,  or  employment.    Any 
'^'emov&i  br  <A)mmi6sioner  may  be  removed  by  the  President  for  in- 
^"'^         efficiency,  neglect  of  duty,  or  malfea^mce  in  office.    A 
vtcancj  not  to  yacancv  in  the  commission  shall  not  impair  the  right  of 

impur     ezerciio  •^  ,  . 

^j^«n  ^e-  the  rei^aiiung  commissioiiers  to  exerci^  all  the  powers  of 
sioDcn.  the  commission. 

noScwL^"*'*'''*"^     The  commission  shall  have  an  official  seal,  which  shall 
be  judicially  noticed. , 

Sec  2.  SALARIES.    SECRETARY.    OTHER  EMPLOYEES. 
EXPENSES  OF  THE  COMMISSION.    OFFICES. 

■JSnT^iio  000*"     ^^^'  ^'  That  each  commissioner  shall  receive  a  salary  of 

$10,000  a  year,  payable  in  the  same  manner  as  the  salaries 
of  the  judges  of  the  courts  of  the  United  l§tat^.    The 
^gjj'^^g"*^!  commission  shall  appoint  a  secretary,  who  shall  receive 
ary,  |6,ooo.       ^  Salary  of  $5,000  a  year,  payable  in  like  manner,  and  it 
oy^.*8ai«rfM^*^  have  authority  to  employ  and  fix  the  compensation 
oommii-  Qf  gy^ij  attorneys,  special  experts,  examiners,  clerks,  and 
other  employees  as  it  may  from  time  to  time  find  neces- 
sary for  the  proper  performance  of  its  duties  and  as  may 
be  from  time  to  time  appropriated  for  by  Congress. 

191.4v  and  except  when  the  Secretary  ef  Aprlcaltttrv,  tn  the  exerdse  of  bit 
duties  herenndeTp  shall  r^u«st  of  the  said  Federal  Trade  Commlssioa  tkat 
It  make  Inyestlsratlons  and  report  In  any  case.*' 

The  annotations-  are  from  dMstontf  hilnded  do<wn  before  July  1, 1921.  on 
petitions  to  rerlew  orders  of  the  Commission,  with  the  exertion  ef 
Jfulomoline  and  T.  O,  Surai  cases.  In  which  It  was  sought  to  restrain  the 
Oommiaslon  from  proceeding  under  sec.  5,  of  the  Basic  Fro^ueta  caafi^  a 
mandamus  proceeding  instituted  at  the  Instance  of  the  Commission  to 
compel  the  submission,  of  Information  called  for  bj  it  under  see.  6;  sad 
the  Maynard  Coal  Co.  case,  in  which  the  oompanlee  sought  to  oijein  the 
Commission  from  enforcing  compliance  with  requests  made  under  said 
section,  and  also  with  the  exception  of  annotations  at  the  end  of  the 
Act  bearing  in  a  genteal  way  on  the  question  of  resale  price  malntnanee. 

With  respect  to  the  decisions  on  petitions  to  review,  it  should  be  noted 
that  the  cases  of  Beeoh^Nut  PmoMng  €o.  t.  Federal  Trade  OommUetee, 
264  Fed.  886 ;  OurUe  PUhUeM$Hf  Oa.  t.  Federal  Trade  Oomm4eeUm,  270 
Fed.  881,  and  Wimeted  Hoeiery  Co,  t.  Federal  Trade  OaamUHea,  S72 
Fed.  867,  axe  pending  on  appeal  in  the  Snpieaie  Conrt,  petitfons  ter 
certiorari  having  been  granted  in  said  cases. 

With  respect  to  tiM  Baeio  ProdaeU  and  Maiford  Cool  Oo.  cssm;  iB> 
▼owing  the  requiring  of  reports  by  the  Commission  under  sec.  8,  voder 


fixed  by 
doB. 
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With  the  cEiDeption  of  tiie  secfetary,  a  derk  to  ^^^^^ST^^Si^ 
commissioner,  the  attorneys,  and  such  special  experts  and;^«J«2[  ^Jggj 
examiners  as  the  commission  lyiay  from  time  to  time  findj^j^  STo^' 
necessary  for  the  conduct  of  its  work,  all  employees  of  t*^ J|%1?J,  J^,*2S 
commission  shall  be  a  part  of  the  classified  civil  aBTvioe^ys'^ySLi  J^ 
and  shall  enter  the  service  under  such  rules  and  regula-'*^ 
tions  as  may  be  prescribed  by  the  commission  and  by  the 
Civil  Service  Commission. 

A4I  of  the  expenses  of  the  commission,  including  alU^n'mMM '^- 
necessary  expenses  for  transportation  incurred  by  theon^ra^t^a 
commissioners  or  by  their  employees  under  their  orderSy^^dT^chmi 
in  making  any  investigation,  or  upon  official  business  in 
any  other  places  than  in  the  city  of  Washington,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouch- 
ers therefor  approved  by  the  commission. 

Until  otherwise  provided  by  law,  the  commission  may^^^U'JiiJJiS; 
rent  suitable  offices  for  its  use. 

The  Auditor  for  the  State  and  Other  Departments  8hall< 
receive  and  examine  all  accounts  of  expenditures  of  the 
commission. 

th«  drcamstancefl  then  concenied.  It  BhoaM  h%  ii»ted  with  respect  to  tk% 
general  qaestlon  Inyolyed,  tbat  after  dedaien  ia  tlie  case  last  referred  to 
(on  motioii  for  temporary  injiiactloiL  restraining  the  Commission  from 
reqalrlng  reports  under  see.  6),  a  temporary  injvnction  restrainlnf  the 
Commission  from  requiring  soch  reports  was  secared  from  the  Supreme 
Coort  of  the  District  of  Colnmhla  in  the  case  of  CISfrt  Fummce  O:  H  si. 
T.  Federal  Trad9  Oommifl^%  (June  le,  1920.  No  opinion) ;  tiiat  soch 
Injnnction  also  had  the  effect  of  staying  certain  mandamus  proceedings 
agslnst  two  of  the  petitioners  in  the  Clalrs  FMrneoe  case,  theretofore 
iostitnted  hy  the  Attorney  Qeneral  under  sec.  9,  at  the  requiest  of  the 
Commission,  to  compel  the  companies  in  the  two  cases  to  file  reports 
prcTlouslj  demanded  under  see.  6  {VnAUd  Bt^tet  t.  BetkUhmm  Steel  Co., 
petlUon  filed  Juno  4,  IQM,  BSstem  District  of  PennsylTsnla^  and  United 
Statee  y.  RegkuhUo  Iron  and  Sie^  Co.,  petition  filed  June  7.  1920,  District 
of  New  Jersey) ;  that  the  answer  of  the  Commission  In  the  Claire  Fumaoe 
case  prayed  in  the  alternatlTe  form  that  (1)  the  bill  be  diasiilssed;  that 
(2)  the  bill  be  dismissed  aa  to  the  two  petitioners  above  referred  to  (the 
defendants  in  the  two  mandamus  proceedings) ;  that  (8)  the  temporary 
restraining  order  and  preliminary  injunction  be  modified  so  as  to  clearly 
exclude  tlie  proseentloo  of  such  mandamos  proceedings  by  the  Attorney 
General  against  the  two  defendants ;  and  that  as  oi  June  80,  1921,  neither 
the  Jfo^Mond  Cool  cass^  Ote4rs  Fumaee  caae^  nor  mandamus  proceedings 
hsTe  been  heard. 

In  connection  with  the  history  in  Congress  of  the  Ifederal  Trade  Cosi- 
misslon  Act,  see  address  of  President  Wilson  delirered  at  a  joint  session 
on  Jan.  20,  1914  (Congresslonel  R^rd,  toI.  51,  pt  2,  pp.  1962-1964, 
68d  Cong.,  2d  sees.) ;  report  of  Senator  Cummins  from  the  Committee  on 
Interstate  Commerce  on  Control  of  Corporations;  Persons,  and  Firms  en* 
gaged  In  Interstate  Commerce  (Febi  26,  1913,  62d  Cong.,  8d  sees.,  Bept 
No.  1826)  ;  Hearings  on  Interstate  Trade  Commission  before  Committee 
on  Interstate  and  Foreign  Commerce  of  the  House,  Jan.  80  to  Feb.  16, 
1914,  68d  Cong.,  2d  seas. ;  Interstate  Trade,  Hearings  on  Bills  relating  to 
Trust  Legislation  before  Senate  Committee  on  Interatate  Commerce,  2 
Tola,  68d  Cong.,  2d  seas. ;  report  of  Hr.  GoTlngton  from  the  House  Com- 
ulitee  OB  Interstate  and  Foreign  Commeree  on  Interstate  Trade  Commla- 
■lon  (Apr.  14,  1914,  68d  Cong.,  2d  seas.,  Bept  No.  688)  ;  also  parts  2 
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Sm.  S.  bureau  op  CORPORATIONfiL    OFFICB  OF  THE 
COMMISSION.    PROSECUTION  OF  INQUIRIES. 

Bureau  of  Oor-     Seg.  8.  That  upoii  the  Organization  of  the  oommission 
■oiM  b/  oom.  and  election  of  its  chairman,  the  Bureau  of  Corporatioos 

and  the  offices  of  Commissioner  and  Deputy  Commis- 
sioner of  Corporiations  shall  cease  to  exist;  and  all  pend- 
ing investigations  and  proceedings  of  the  Bureau  of  Cor- 
porations shall  be  continued  by  the  commission. 
pioyiif'nioS     "^  clerks  aud  employees  of  the  said  bureau  shall  be 
J*^^p,!J2g5[;  transferred  to  and  become  clerks  and  employees  of  the 
filS^iS^  ^commission  at  their  present  grades  and  salaries.    All 

records,  papers,  and  property  of  the  said  bureau  shall 
become  records,  papers,  and  property  of  the  commission, 
and  all  unexpended  funds  and  appropriations  for  the  use 
and  maintenance  of  the  said  bureau,  including  any  allot- 
ment already  made  to  it  by  the  Secretary  of  Commerce 
from  the  contingent  appropriation  for  the  Department 
of  Commerce  for  the  fiscal  year  nineteen  hundred  and 
fifteen,  or  from  the  departmental  printing  fund  for  the 
fiscal  year  nineteen  hundred  and  fifteen,  shall  become 
funds  and  appropriations  available  to  be  expended  by 
the  commission  in  the  exercise  of  the  powers,  authority, 
and  duties  conferred  on  it  by  this  Act. 


and  8  of  said  report  presentliiff  the  mtnorlty  Tiews  rcepectlTely  of  MeMit. 
SteTeas  and  LalEerty;  report  of  Senator  Newlanda  from  the  Conmittet 
oil  Interstate  Commeree  on  Federal  Trade  Commlieloa  (lane  IS,  1914,  63d 
Cone.,  2d  seas.,  RepC  No.  697)  and  dekatea  and  apeechea,  among  othen^ 
of  Congremmen  CoTtnrton  for  (rtferenoea  to  Congreaslonal  Reeord,  6Sd 
Conr.,  2d  WBa^  yoL  61),  part  9,  pp.  8840-8849;  9068;  14926-14988  (part 
16)  ;  Dicklnaon  for,  part  9,  pp.  9189-9190 ;  Mann  acainat,  part  16,  pp. 
14939-14940 ;  Morgan,  part  9,  8864-8867,  9068-9064,  14941-14948  (part 
16);   Slma  for,   14940-14941;   Bteyena  ef  N.   H.   for.   9068    (part  9): 
14941    (part  16)  ;   SteTens  of  Minn,  for,  8849-8868   (part  9)  ;   149SS- 
14989  (part  16)  ;  and  of  Senaton  Borah  agalnat,  1118^11189  (part  11) ; 
11282-11237,  11298-11802,  11600-11601    (part  12)  ;  Brandegee  against, 
12217-12218,  12220-12222,  12261-12262,  1241(^12411,  12792-12804  (part 
18),  13103-13106.  13299-18801;  Clapp  against,  11872-11878  (part  12), 
13061-13006  (part  18),  13143-18146,  18301-18802;  Cvnunlns  for.  UIOS- 
11106    (part    11),    11379-11889,    11447-11468    (part   12),    11628-11689. 
12878-12875  (part  18),  12912-12924,  1M87-12992,  18046-18062,  14768- 
14770  (part  16)  ;  HoUia  for,  11177-11180  (part  11),  12141-12149  (part 
12).    12161-12162;    Kenyon    for,    18166-18160    (part    13);    Lewis   for. 
11302-11307   (part  11),  12924-12988   (part  18) ;  Llpi^  against,  lllll- 
11112  (part  11),  18210-13219  (part  18) ;  Newlanda  for,  0930  (part  10). 
10876-10378    (part  U),   11081-11101,   11106-U116,   11694-11697   (part 
12)  ;  Pomerene  for,  1287(^12873  (part  18),  12998*12996,  18102-18108: 
Beed  against,   1111^11116    (part  11),  11874-11876   (part  12).  1202^- 
12029,  12160-12161,  12689-12661    (part  18),  12988-12989,  13224-18234, 
14787-14791   (part  15)  ;  Robinson  for,  11107   (pact  11),   11228-112S2; 
Saulshury   for,  11186,  11691-11694   (part  12) ;  Shielda  against,  18096- 
13061   (part  13),  13146-18148;  Sntherland  agalnat,  11601-11604  (part 
12),    12806-12817    (pari   18),   12866-12862,   12980-12986,    18056-18066, 
18109-18111 ;  Thomaa  against,  11181-11186  (part  11),  il698-U600  (part 
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The  principal  office  of  the  commission  shall  be  in  the ,  /^wSiLSS! 
city  of  Wnshinfton^  but  it  may  meet  jtnd  ezevcise  all  its  Jj^  ^ST'dK 
powers  at  any  other  plaee.  The  commifltiion  may,  by  one  ^^^^ 
or  more  of  its  members,  or  by  sudi  iozaminers  as  it  may  uJ^^L^J?^^ 
designate,  prosecute  any  inquiry  necessary  to  its  duties  SteSk  **  ^^ 
in  any  part  of  the  United  States. 

Sec  4.  DEFINITIONS. 

Sbo.  4.  That  the  words  defined  in  this  section  shall 
have  the  following  meaning  when  found  in  this  Act,  to 
wit: 

"Commerce*^  means  oobmierce  among  the  several  ••oommerw.- 
States  or  with  foreign  natidii3,*or  in  any  Territory  of 
the  United  States  or  in  the  District  of  Columbia,  or  be- 
tween any  such  Territory  and  another,  or  between  any 
such  Territory  and  any  State  or  foreign  nation,  or  be- 
tween the  District  of  Columbia  and  any  State  or  Terri- 
tory or  foreign  nation. 

" Corporation"  means  any  company  or  association  in-  "OorportUoB." 
corporated  or  .unincorporated,  which  is  organized  to  carry 
on  business  for  profit  and  has  shares  of  capital  or  capital 
stock,  and  any  company  or  association,  incorporated  or 
unincorporated,  without  shares  of  capital  or  capital  stock, 
except  partnerships,  which  is  organized  to  carry  on  busi- 
ness for  its  own  profit  <Hr  that  of  its  members. 

^  Documentary  evidence "  means  all  documents,  papers,    •'lOoctuMuun 
and  correspondence  in  existence  at  and  after  the  passage 
of  this  Act. 

19),   12862-12869    (part   18)«   12978-12980;   Townsend   acalnst,   11870- 
11872  (iMTt  12) ;  and  WaUh  for,  18052^18064  (part  18). 

See  atao  I«ttera  from  the  Interstate  C^onnerce  CommlMloiL  to  the 
chairmaa  of  the  Committee  oa  Interstate  Commerce^  snbmlttinflr  certain 
saggestlons  to  the  bUl  creatinff  an  Interstate  Trade  Commission,  the  first 
being  a  letter  from  Boa.  C.  A.  Pronty  dated  Apr.  9,  1914  (printed  for 
the  use  of  the  Committee  on  Interstate  Commerce,  68d  Cong.,  2d  sees.)  ; 
letter  f^sa  the-  Commissioner  of  Colrporatloiis  to  the  chairman  of  the 
Comulttte  on  Interstate  Comtnerce,  tnutsmlttliiff  certain  sttcsestions 
relaUTe  to  the  hUl  (H.  R.  16618)  to  create  a  Federal  Trade  CommlsslOB, 
first  letter  dated  July  8,  1914  (printed  for  the  use  of  the  Committee  on 
Interstate  Commerce,  63d  Cong.,  2d  sepk) ;  brief  bj  the  Bureau  of  Cor- 
porations, relatlre  to  sec.  5  of  the  bill  (H.  B.  16618)  to  create  a 
Federal  Trade  Commission,  dated  Amg,  20^  1914  (pilnted  for  tb%  nse  of 
the  Committee  on  Interstate  Coouneroe,  63d  Cong^  2d  sees.) ;  brief  by 
George  Bublee  relatlre  to  the  court  rerlew  in  the  bill  (H.  R.  15613)  to 
create  a  Federal  Trade  Commisaion,  dated  Aug.  25,  1914  (printed  for  the 
use  of  the  Committee  on  Interstate  Commeree,  68d  Ceng.»  2d  aeas.) ;  and 
dissenting  opinion  of  Justice  Brandeis  in  Federal  Trade  OommUeeion  t. 
CfratB,  258  U.  S.  421,  429-442.  (See  case  also  in  Vol.  II  of  Commis- 
sion's Decisions,  p.  664  at  pp.  670-579,  or  la  1920  "Acts  from  which 
the  Commission,"  etc.,  p.  98  at  pp.  104-118.) 
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See.  4.  DEFINITIONS— Ck>ntiiiiied. 

uu^  »i^TO?'  *'  ^^  *^  regulate  commerce  "  means  the  Act  entitled 
^^An  Act  to  regulate  commerce/'  apprOTed  February  four- 
teenth, eighteen  hundred  and  eighty-seven,  and  all  Acts 
amendatory  thereof  and  supplementary  tiiereto. 

«c^""***'"'*  "Antitrust  acts'*  means  the  Act  entitled  "An  Act  to 
protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  approved  July  second,  eighteen  hun- 
dred and  ninety;^*  also  the  sections  seventy-three  to 
seventy-seven,  inclusive,  of  an  Act  entitled  "  An  Act  to 
reduce  taxation,  to  provide  revenue  for  the  Government, 
and  for  other  purposes,"  approved  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four ;  and  also  the 
Act  entitled  "  Aq  Act  to  am€(nd  sections  seventy-three  and 
seventy-six  of  the  Act  of  August  twenty-seventh,  eighteen 
hundred  and  ninety-four,  entitled  ^  An  Act  to  reduce  taxi- 
tion,  to  provide  revenue  for  the  Government,  and  for 
other  purposes,'"  approved  February  twelfth,  nineteeD 
hundred  and  thirteen. 

ANNOTAnONS. 


''COBPOBATIOH**  — VHIHCOBPO- 
BATSB  iSSOCUTIOir  NOT  BI- 
BBCTLT  BXSiSBB  Dl  BUSUnML 

1.  «•  •  ♦  The  Harnese  Man- 
ufacturers' Association  is  a  vol- 
untary, unincorporated  associa- 
tion and  tUus  without  capital 
stock.  It  is  not  itself  engaged 
in  business.  Petitioner  con- 
tends that  it  therefore  is  not 
within  the  Act.  •  •  •  The 
language  of  the  Act  affords  no 
support  for  the  thought  that 
individuals,    partnerships,    and 


corporations  can  escape  re- 
straint, under  the  Act,  from 
combining  in  the  use  of  unfair 
methods  of  competition,  merdy 
because  th^  employ  as  a  me- 
dium therefor  an  unincorpo- 
rated, Yoluntary  associatloo, 
without  capital  and  not  Itself 
engaged  in  conunercial  busi- 
ness." Nan.  Same9$  Ufn, 
AtM'n.  V.  Federal  Trade  Cem- 
mission,  Dec  7,  1920,  2B8  Fed. 
705,  706,  709.  (See  case  in  this 
volume,  p.  570  at  575.) 


Sec  5,  UNFAIR  COMPETITION.  COMPLAINTS,  FIND- 
INGS, AND  ORDERS  OF  COMMISSION.  APPEALS. 
SERVICE.' 


Uotair  methods 
nnUwfuL 


Sec.  5.  That  unfair  methods  of  competition  in  com- 
merce are  hereby  declared  unlawful. 

Gomminion  to  The  commissiou  is  hereby  empowered  and  directed  to 
£^muno?»? prevent  persons,  partnerships,  or  corporations,  except 
rien  txcepted.    ^jm^g^  im^  commoD  carriers  subject  to  the  Acts  to  regu- 

>  •  For  text  of  Sherman  Act,  see  footnote  on  pp.  489-485. 

'Jurisdiction  of  Comminion  under  thii  lection  limited  by  lec  406  ol 
the  *'  Packers  and  Stockyards  Act,  1921,"  approved  An^.  IS.  1921.  eh.  Si. 
42  Stat.,  1G8.    Bm  first  paragraph  of  footnote  on  p.  489. 
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Ute  oommeroe,  from  using  unfair  methods  of  competition 
in  conmieroe. 

Whenever  the  conmiission  shall  have  reason  to  believe , J°?™I!S!fe"i*J 
that  any  such  person,  partnership,  or  corporation  hasjjjj^^^'^ 
been  or  is  using^  any  unfair  method  of  competition  in^p«">"«  *■*"• 
commerce,  and  if  it  shall  appear  to  the  commission  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  in- 
terest of  the  public,  it  shall  issue  and  serve  upon  such  per-  oB^eTpoiSSt 
son,  partnership,  or  corporation  a  complaint  stating  its  Sj^riJ^."*******  ^ 
charges  in  that  respect,  and  containing  a  notice  of  a 
hearing  upon  a  day  and  at  a  place  therein  fixed  at  least 
thirty  days  after  the  service  of  said  complaint.    The  per- 
son, partiiership,  or  corporation  so  complained  of  shall  ^^^^^^  ,J? 
have  the  right  to  api>ear  at  the  place  and  time  so  fixed  gJJL*^  ■*»* 
and  show  cause  why  an  order  should  not  be  entered  by 
the  coinmission  requiring  such  person,  partnership,  or 
corporation  to  cease  and  desist  from  the  violation  of  the 
law  so  charged  in  said  complaint.    Any  person,  partner-  joJS^^^J^JJ"  h- 
ship,  or  corporation  may  make  application,  and  upon<»^^o"  ^^  v^ 
^ood  cause  shown  may  be  allowed  by  the  commission,  to 
intervene  and  appear  m  said  proceeoing  by  coimsel  or  in 

person.  The  testimony  in  any  such  proceeding  shall  be  Teatimooy  t* 
reduced  to  writing  and  filed  in  the  office  of  the  commis-  writiiv  and  ucd. 
sion.  If  upon  such  hearing  the  commission  shall  be  of 
the  opinion  that  the  method  of  competition  in  question  is  h  method  pro- 
prohibited  by  this  Act,  it  shall  mak»  a  report  in  writing  > i o n  'to  make 
in  which  it  shall  state  its  findings  as  to  the  facts,  and  shall  iUtfiv^Sii^SSci. 

1  .      ,  ,  ,  A  %  •       *nd  to  iwaa  and 

issue  and  cause  to  be  served  on  such  person,  partnership,  •  e  r  t  e  order  to 

..  J  1  .  ceaw  and  dedit 

or  corporation  an  order  requiring  such  person,  partner-  on  respondent 

ship,  or  corporation  to  cease  and  desist  from  using  such 

ntethod  of  competition.    Until  a  transcript  of  the  record    Moditcation  or 

in  such  hearing  shall  have  been  filed  in  a  circuit  court  of  the^Sommiaion 

appeals  of  the  United  States,  as  hereinafter  provided,  the  ^      ^^  ^' 

commission  may  at  any  time,  upon  such  notice  and  in  such 

manner  as  it  shall  dean  proper,  modify  or  set  aside,  in 

whole  or  in  part,  any  report  or  any  ord^r  made  or  issued 

by  it  under  this  section. 

If  suci:  person,  partnership,  or  corporation  fails  or  or£?**AroMca' 
neglects  to  obey  such  order  of  the  commission  while  the  ^^^  ^,  j^J^ 
same  is  in  effect,  the  commission  may  apply  to  the  cir-^y  coaa^J^ 
cuit  court  of  appeals  of  the  United  States,  within  any 
circuit  where  the  method  of  competition  in  question  was 
used  or  where  such  person,  partnership,  or  corpotation 
resides  or  carries  on  business,  for  the  enforcement  of 
its  order,  and  shall  certify  and  file  with  its  applica- 
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Sec.  5.  UNFAIR  COMPETITION. '  COMPLAINTS  FINI>. 
IN6S,  AND  ORDERS  OF  COMMISSION.  APPEAL& 
SERVICE— Oontiniied. 

tion  a  trmnscript  of  the  entire  record  in  the  prooeeding, 
including  all  the  testimony  taken  and  the  report  md 
oonrt.^  Nottw  to^^^®^  ^'  ^®  oonunission.    Upon  such  filing  of  the  appli- 
r???^rBitaff  <^^i<^  luid  transcript  the  court  shall  cause  notice  thereof 
5Sr*  MiS  ^oS^'  ^  ^  served  upon  such  person,  partnership,  or  corpora- 
miMion'i  prd«r.  ^^^  jyj^  thcreupou  flhall  have  jurisdiction  of  the  proceed- 
ing and  of  the  question  determined  therein,  and  shall 
have  power  to  make  and  enter  upon  the  pleadings^  testi- 
mony, and  proceedings  set  forth  in  such  transcript  a  de- 
cree affirming,  modifying,  or  setting  aside  the  <»rder  of  the 
t^j^ci^n-  commission.    The  findings  of  the  commission  as  to  the 
JJ^*^'2J£5![*^  facts,  if  supported  by  testimony,'  shall  be  conclusive. 
d d*itte«d** «H-  ^^  ®i^^®^  party  shall  apply  to  the  court  for  leave  to  addaoe 
dence,  if  rcMon-  additional  evidence,  and  shall  show  to  the  satisfaction 

ftbl*  froundt  for  ' 

teuure  to  ftddaceof  the  court  that  such  additional  evidence  is  material  and 

tlicTCtoford 

that  there  were  reasonable  grounds  for  the  failure  to 

adduce  such  evidence  in  the  proceeding  before  the  com- 

M«7  b«  taken  mission,  the  court  may  order  such  additional  evidence 

before     Conunli-  *'  _ 

■foil.  to  be  taken  before  the  commission  and  to  be  adduced  upon 

the  hearing  in  such  manner  and  upon  such  terms  and  con- 
Gommittion  dttions  as  to  the  court  may  seem  proper.   The  commission 
modified  ftndion  may  modify  its  findings  as  to  the  facts,  or  make  new 
'findings,  by  reason  of  the  additional  evidence  so  taken, 
and  it  shall  file  such  modified  or  new  findings,  which,  if 
supported  by  testimony,  shall  be  conclusive,  and  its  recom- 
mendation, if  any,  for  the  modification  or  setting  aside 
of  its  original  order,  with  the  return  of  such  additional 
judfoMiit  and  evidcnco.    The  judgment  and  decree  of  the  court  shall  Be 
tSm  upon  eer.  final,  cxcept  that  the  same  shall  be  subject  to  review  by 
^  fluL         the  Supreme  Court  upon  certiorari  as  provided  in  section 
two  hundred  and  forty  of  the  Judicial  Code. 
^«?°to'  JJ:     Any  party  required  by  such  order  of  the  commission  to 
▼  ^  ^  \^Sm.  <^^^  cind  desist  from  using  such  method  of  competition 
may  obtain  a  review  of  such  order  in  said  circuit  court 
of  appeals  by  filing  in  the  court  a  written  petition  pray- 
ing that  the  order  of  the  commission  be  set  aside.   A  copy 
Ti  *•  mIT'*^  of  such  petition  shall  be  forthwith  served  upon  the  com- 
mission,  and  thereupon  the  commission  forthwith  shaO 
certify  and  file  in  the  court  a  transcript  of  the  record  as 
hereinbefore  provided.   Upon  tlie  filing  of  fbe  transcript 
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oonduiiTi. 


Jaiisdlctlon  of 
Court  czduiiTe. 


the  court  shall  have  the  smme  jurifldictioii  to  affirm,  set  oou?t^  AppUb 
aside,  or  modify  the  order  of  the  commission  as  in  the  case  SSJn^b  "  '^' 
of  an  application  by  the  commission  for  the  enforcement  m  i  •  •  i  o  n .  and 
of  its  order,  and  the  findings  of  the  commission  as  to  the  flndingi  dmiiari 
facts,  if  supported  by  testimony,  shall  in  like  manner  be 
conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the 
United  States  to  enforce,  set  aside,  or  modify  orders  of 
the  commission  shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  h^JJ^'SjJSEnS 
be  given  precedence  over  other  cases  pending  therein.  ^^  •»«  <*«»• 
and  shall  be  in  every  way  expedited.    No  order  of  the 
conmiission  or  judgment  of  the  court  to  enforce  the  same 
shall  in  any  wise  relieve  or  absolve  any  person,  partner- ^Jj«»JJi^«»*" 
ahipy  or  corporation  from  any  liability  under  the  antitrust  °ot  affected. 
acts. 

Complaints,  orders,  and  other  processes  of  the  commis-  „53Jj,^J**'^^^* 
sion  under  this  section  may  be  served  by  anyone  dulyp^*"^  ©'dw^ 
authorized  by  the  commission,  either  (a)  by  delivering  «««^ 
a  copy  thereof  to  the  person  to  be  served,  or  to  a  member 
of  the  partnership  to  be  served,  or  to  the  president,  sec- 
notary,  or  other  executive  officer  or  a  director  of  the  cor- 
poration to  be  served;  or  (b)  by  leaving  a  copy  thereof 
at  the  principal  office  or  place  of  business  of  such  person, 
partnership,  or  corporation ;  or  (c)  by  registering  and  m^il   "•****'^ 
mailing  a  copy  thereof  addressed  to  such  person,  part- 
nership, or  corporation  at  his  or  its  principal  office  or 
place  of  business.    The  verified  return  by  the  person  so  by^*^JS?„  tSJ! 
serving  said  complaint,  order,  or  other  process  setting  Jjj.^'jjj^jj" 
forth  the  manner  of  said  service  shall  be  proof  of  the  ■*"•'  •'  ■enrico! 
same,  and  the  return  post-office  receipt  for  said  complaint, 
order,  or  other  process  registered  and  mailed  as  afore- 
said diall  be  proof  of  the  service  of  the  same. 


Fenonal;  or 


At  office  or 
place  of  bual- 
or 


ANNOTATIONS. 


2,  8.  "Uafalr  metkodt  of  conpeti- 
tlon  "— Ib  ges^ral. 
In  parttciilar  caMS.    (Bef- 


crencc  to  part.  1^25.) 

—  Commercial  bribery.  (Ref- 
erence to  part.  •,  10.) 

—  Oontplradee  or  comblna- 
tlont  to  pnnltb  or  coerce. 
(Keferttice  to  par.  11.) 

—  Falte  and  mltleadtng  ad- 
rertltlnff.  (Seference  to 
pan.  12,  It.) 


2,  S.  "  Udfltlr  meth^da  of  competi- 
tion •• — Continued. 

-^—  Ftee  fooda  at  Inducement 
to  pnrchate.  (Reference  to 
par.  14.) 

Fttll  line  forcing.  (Ref- 
erence to  para.  15-21.) 

— •—  Mtebranding  or  mltlabel- 
inf— Qnallty  or  competi- 
tion— CommMtlon  jarltdlo- 
Hon.  (Referenco  to  par. 
e2.) 
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2,  8.  "Unfair  mettaods  of  oompeti- 
tlon  "-Continued. 

Nondeceptfon 

of     trade.      (Beference     to 
par.  22.) 

4-6.  Monopolistic  tendency  or 

element. 

Passing    off — Commission 

jurisdiction  as  distinguished 
from    common-law    jurisdlc* 
tlon.      (Beference    to    par. 
62.) 
■  Prices    »t    which    goods 

sold.      (Beference   to   pars. 
12,  18.) 

7.  Public  Interest. 

I. Order  based  on  prac- 
tice Abandoned  before  com- 
plaint issued. 

Besale  price  maintenance. 

(Beference  to  par.  28.) 

-  Tying  or  exduslTe  con- 
tracts or  leases.  (Befer- 
ence to  pars.  24,  29.) 

1.  Practices    In    particular    cases — 
Commercial    bribery  —  Gra- 
tuities. 
Money    and    gratui- 
ties. 

—  Conspiracies  or  combina- 
tions to  punish  or  coerce 
objectionable  competitors. 

—  False  and  misleading  ad- 
yertising  —  Disparaging    or 


U. 


IndeflnltenesB. 


to. 


tl. 


misrepresenting  competitors* 
prices  and/or  products. 
(Beference  to  par.  12.) 

Misrepresent- 


ing methods  used.     (Befer- 
ence to  par.  12.) 

12, 18.   Misrepresenting 

prices. 
— Misbranding  or  mis- 
labeling.    (Beference  to  par. 
22.) 
Free  goods  as  inducement 


14. 


to  purchase. 

Full  line  forcing. 
Misbranding   or    mislabel- 
ing— Quality     or     composi- 
tion— ^Nondeception  of  trade. 
Besale  price  maintenance. 
—  Tying  or  exduslTe  con- 
tracts or  leases. 
Constitutionality — As  attempt- 
ing to  regulate  Intra  as  welt 
as    Inter    state    commerce. 
(Beference  to  pars.  28,  29.) 
26-82.  — —  As  combining  or  dele- 
gating    leglslatiTe^     execu- 
tiye,  and  judicial  powers. 
—  As  rlolating  due  procees 
and  just  compensation  pro- 
▼irions.    (Beference  to  pars. 
26-82.) 


84.  Damages. 

85-4t7.  Injunctions  to  restrain  Cooi- 
mission  from  proceeding- 
District  courts. 

88.  Interlocutory  orders. 

89.  Interstate  commerce — Contncti 

of  domestic  concerns  receir- 
ing  subject  matter  through 
interstate  commerce. 

40-41.  Sales      initiated     and 

consummated  intrastate  bj 
foreign  concern. 

42.  Trade  associations. 

48.  Unfair    methods    dlrectlj 

affecting. 

44.  Judicial  review — ^In  general 
45-48.  Court's  powers. 

49.  Effect    of    court    decision 

passing  on  practice  In  pri- 
Tate  litigation. 

60. Substantial  doubt 

61.  Tendencies  of  practices. 

52-56.  Pleading. 

66-68.  Scope  in  general. 

64-66.  '*That  the  findings  of  fact, 
if  supported  by  testiniony, 
shall  be  concluslTe.** 

67.  Unincorporated  voluntary  asso- 
ciation not  directly  engaged 
In  business  —  Proceeding 
against. 

''UlfFAIB    HBTHOW    OF    OOHFRl- 

See  also  post,  imrs.  43-51,  56-63. 

2.  "  The  words  *  unfair  method 
of  competition'  are  not  defined 
by  the  Btatute  and  their  exact 
meaning  is  in  dispute.    It  is  for 
the  courts,  not  the  CJommiasion, 
ultimate   to   determine  as  a 
matter   of  law  what  they  in- 
clude.    They  are  clearly  Inap- 
plicable to  practices  never  here> 
tofore  regarded  as  opposed  to 
good  morals,  because  character- 
ized   by   deception,   bad   faith, 
fraud,    or    oppression,    or   as 
against  public  policy,  because  of 
their   dangerous   tendency  un- 
duly to  hinder  competition  or 
create  monopoly.    The  Act  was 
certainly  not  intended  to  fetter 
free   and   fair   competition  as 
commonly  understood  and  prac- 
ticed by  honorable  opponents  in 
trade,"    McReynolds,  J.,  in  Fed- 


feiibraIj  traub  aot. 
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eral  Trade  CommUHon  y.  Chraia, 
June  7, 1920,  253  U.  8.,  421,  427, 
40  Sup.  Ct.  572,  575.  (See  case 
also  in  Vol.  II  of  Ck)mmi8sloii*a 
Decisions,  p.  564  at  p.  569,  or  in 
1920  *'Acts  from  which  the  Com- 
mission," etc.,  p.  98  at  p.  103.) 

3.  '*  Instead  of  undertaking  to 
define  what  practices  should  be 
deemed  unfair,  as  had  been 
done  in  earlier  legislation,  the 
Act  left  the  determination  to 
the  Ck>mmlsslon.  Experience 
with  existing  laws  had  taught 
that  definition,  being  necessarily 
rigid,  would  prove  embarrassing 
and,  if  rigorously  applied, 
might  Involve  great  hardship. 
Methods  of  competition  which 
would  be  unfair  In  one  industry, 
under  certain  circumstances, 
might,  when  adopted  in  an- 
other industry,  or  even  in  the 
game  industry,  under  different 
circumstances,  be  entirely  unob- 
jectionable. Furthermore,  an 
enumeration,  however  compre- 
hensive, of  existing  methods  of 
unfair  competition  must  neces- 
sarily soon  prove  Incomplete,  as 
with  new  conditions  constantly 
arising  novel  unfair  methods 
would  be  devised  and  developed. 
*  *  *  Recognizing  that  the 
question  whether  a  method  of 
competitive  practice  was  unfair 
would  ordinarily  depend  upon 
special  facts,  Congress  Imposed 
upon  the  Conunlsslon  the  duty 
of  finding  the  facts;  and  it  de- 
clared that  findings  of  fact  so 
made  (If  duly  supported  by  evi- 
dence) were  to  be  taken  as  final. 
The  question  of  whether  the 
method  of  competition  pursued 
could,  on  those  facts,  reasonably 
be  held  by  the  Commission  to 
constitute  an  unfair  method  of 
competition,  being  a  question  of 
law,  was  necessarily  left  open 
to  r^ew  by  the  court"  Bran- 
dels,  J.,  dissenting  In  Federal 
Trade    CommlsHon    v.    Oratz, 

74686—22 — -29 


June  7,  1920,  253  U.  S.,  421,  436, 
487,  40  Sup.  Qt  572,  578.  (See 
case  also  In  Vol.  II  of  Commis- 
mlssion*s  Decisions,  p.  565  at  pp. 
676,  577,  or  In  1920  "  Acts  from 
which  the  Commission,"  etc^ 
p.  98  at  pp.  109,  111.) 

in  PABTICULAB  CASES. 

See  post,  pars.  9-25. 

GOMHSBdlL  BftlBEBT. 

See  post,  pars.  9-10. 


— COirSPIBACIBS   OB  COBBIHA- 
TIONS  TO  FUNISH  OB  GOBBCB. 

See  poBtf  par.  11. 


FALSE    AND    HISLEADIHG     AD^ 
VKBTUtmO. 

See  po8t,  pars.  12,  13. 

FBEE  «00M  AS  INDUCEMENTS 
TO  PUBCHASB. 

See  post,  par.  14. 

FULL  LINE  POBCINO. 

See  po9t,  pars.  15-21. 


—  XISBBANDING     OB     MISLABEIp 

ING— qvAirnr  ob  composition-* 

COMMISSION   JUBISDICTION. 

See  post,  par.  63. 

NONDECEPTION  OF  TBADB. 


See  posi,  par.  22. 

MONOPOUSTIC    TENDENCT     OB 

BLBMENT. 

4.  "♦  ♦  ♦  freedom  of  ac- 
cess to  the  consumer,  and  the 
entire  absence  of  monopoly  and 
nondeprlvation  of  the  public, 
have  been  regarded  as  an  im- 
portant element  in  the  decision 
of  cases  of  alleged  unfair  busi- 
ness competition.  ♦  ♦  ♦ " 
Curtis  Publishing  Company  v. 
Federal  Trade  Commission, 
March  2,  1921,  270  Fed.  881, 
914.  (See  case  in  this  volume, 
p.  579  at  p.  616.) 
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ANNOTATIONS,  SBC.  S— Continued. 
TKFiiB    mraoDS    Of   OOKPRI-     (See  case  In  this  volume,  p.  622 

HON**— MOlfOPOLISTICTINDKllGT     ^^  ^^   gu^   ikvt  \ 

-    „-,.       /^  .     ,         4     *.-         P188IHCI    OFF— COMHIgfilOX 

5.  The  GommlBsion  justifies  jtbisdiction  as  dostihguishd 
the  order  complained  of  by  look-  fbom  €OMHON-law  JVBiSBicnoii. 
ing  to  the  future  rather  than  at  g  ^ 

the  present     ♦    ♦    ♦ »»  *wo»,  k«»*   v»w. 

"  The  Commission  looking  for-    ™™  ^^  ^^®  ^^'^  »«^*- 

ward  sees  in  the  present  highly  See  post,  pars.  12,  13. 

competitive  business  of  the  varl-  public  DITEBEST. 

ous  wholesalers  a   seed  which  «       ,                        ^^  ^ 

will  m  time  produce  the  (rnlt  ^^  *^~  *""*•  P*^  »^ 

condemned     in     Patterson     v.  7.  "The    Commission    is  not 

United    States,    222    Fed.    699,  made  a  censor  of  commercial 

•    ♦    ♦."  morals  generally.    Its  authority 

6.  It  may  be  admitted  that  is  to  inquire  into  unfair 
one  function  of  the  Trade  Com-  methods  of  competition  in  inter- 
mission is  to  discern  and  sup-  state  and  foreign  commerce,  if 
press  such  practices  in  their  be-  so  doing  will  be  of  interest  to 
ginning ;  but  a  thing  exists  from  the  public ;  and  if  such  method 
its  beginning,  and  it  is  not  a  of  competition  is  prohibited  by 
conclusion  of  law  from  any  facts  the  act,  to  issue  an  order  re- 
here  found  that  a  system  [re-  quiring  the  person  or  corpora- 
ferring  to  petitioner's  system  tion  using  it  to  cease  and  desist 
condemned  by  the  Commission  from  doing  so.  We  have  here- 
of leasing  oil  tanks  and  pumps  tofore  so  understood  the  extent 
for  a  nominal  rental  in  consid-  of  the  Commission's  authority  Id 
eration  of  the  lessee  using  les-  Federal  Trade  Commission  v. 
sor's  product  exclusively  in  con-  Oratz,  258  Fed.  Rep.  814;  af- 
nection  therewith],  which  at  firmed  258  XT.  S.  421,  and  New 
present  is  keenly  competitive,  Jersey  Asbestos  Co.  v.  Federal 
extremely  advantageous  to  the  Trade  Commission,  *264  Fed. 
public,  and,  in  the  opinion  of  a  Rep.  509.*'  Winsted  Hosiery 
majority  of  the  competent  wit-  ^o.  v.  FedercA  Trade  Commis- 
nesses  economical,  is  at  present  9ion,  April  13,  1921,  272  Fed. 
unfair  to  anyone  or  unfair  be-  957,  900.  (See  case  in  this  yoI- 
cause  tending  to  monopoly.    A  ume,  p.  618  at  p.  021.) 

tendency  is  an  Inference  from obdeb  based  oh  peio- 

proven  facts,  and  an  inference  TIGE   abandoked  befobb  OOB- 

from  the  facts  as  found  by  the  ^i-^niT  issued. 

Commission  is  a  question  of  law  8.  "  Petitioner  insists  that  the 

for  the  court.    As  a  matter  of  Injunctional  order  was  Improvl- 

law  there  is  at  present  no  vio-  dently  issued  because,  before  the 

lation  of  the  Trade  Commission  complaint    was    filed    and   the 

statute ;   therefore  the  first  of  hearing  had,  i>etitioner  had  dls- 

respondent's     contentions     can  continued  the  methods  in  ques- 

not  be  sustained.    Standard  Oil  tion  and,  as  stated  in  its  answer, 

Co.   of   New   York   v.   Federal  had  no  Intention   of   resuming 

Trade    ConinUssion,    May    11,  them.     For  example,  no  gngar 

1921,   278   Fed.   478,   481,   482.  offers  of  the  character  assailed 
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were  made  after  August,  1917.  fair  and  In  violation  of  aec- 
Bnt  respondent  was  required  to  tion  5^  and  the  court,  examining 
find  from  all  the  evidence  be-  the  evidence  to  see  whether  the 
fore  it  what  was  the  real  nature  Commission's  findings  were  sup- 
of  petitiODers's  attitude.  It  was  ported  by  the  testimony  or  not, 
permissible  for  respondent  to  found  "that  the  officers  of  the 
take  Judicial  notice  of  the  Gov-  company  in  the  year  1918  did 
emment's  war-time  control  of  entertain  at  the  company's  ex- 
sugar  sales  and  consumption,  pense  both  customers  and  em- 
It  was  also  proper  to  note  that  ployees  of  customers;  and  that 
petitioner  was  contending  (and  the  salesmen  down  to  May  1 
still  contends)  that  the  Act  Is  were  employed  on  a  salary  or 
void  for  indeflniteness,  that  the  on  a  salary  and  commission 
Act  is  unconstitutional,  and  that  basis  and  were  allowed  to 
the  Act,  even  if  valid,  under  any  charge  in  their  monthly  ac- 
proper  construction,  has  not  counts  reasonable  lump  sums 
been  infringed  by  petitioner's  for  entertainment.  After  May 
practices  *  *  *  no  assur-  1  they  were  on  a  commission 
ance  is  in  sight  that  petitioner,  basis  only,  and  any  entertain- 
If  it  could  shake  respondent's  ment  given  by  them  was  given 
hand  from  its  shoulder,  would  at  their  own  exi)ense,"  a  charge 
not  continue  its  former  course."  in  the  complaint  of  giving  valu- 
Baker,  J.,  in  Sears  Roelntck  ^  able  presents  and  sums  of  money 
Co,  V.  Federal  Trade  CommiS'  having  been  abandoned  by  the 
sion,  258  Fed.  307-^10.  (See  Commission,  held,  in  New  Jer- 
case  also  in  Vol.  II  of  Commis-  9ey  Asbestoa  Co.  v.  Federal 
sion's  Decisions,  p.  536  at  p.  Trade  CommUHon,  February 
540.  or  in  1920  "Acts  from  6,  1920,  264  Fed.  609,  revers- 
which  the  Commission,"  etc.,  p.  ing  the  order  of  the  Commis- 
70  at  p.  74.)  sion  in  1  F.  T.  O.  472  on  the 
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basis    of   the   decision    of   the 
lower  court  in  the  Gratz  case 
See  post,  par.  23.  (see  case  also  in  Vol.  II  of  Com- 

TTIKO    OB    BXGLUSIVI    G0?i-    mission's  Decisions,  at  pp.  545- 

TBACTB  OB  LIASES.  549,    or    in    1920    "Acts    from 

See  post,  pars.  24,  25.  which  the  Commission,"  etc.,  pp. 

79-83)  that  the  matter  was  one 
^^iSSS^^/^lISS:^  ^^    «ot  80  affecting  the  public  as  to 

COnBBCUL   BBIBBBT— aBATVI-     .         ... ,     ^,      f    ,    ,,  ^,  _  ^, 

Yjg;^  be  within  the  jurisdiction  of  the 

Commission.     (See  case  also  in 

9.  Where  the  Commission  y^j  jj  ^^  cJommission's  Deci- 
found  that  respondent  had  been  gj^^g^  ^t  pp.  553-566,  or  in  1920 
-lavishly  giving  gratuities  such  «^^g  f^om  which  the  Com- 
as   luncheons,     cigars,     meals,  mission,"  etc.,  pp.  87-90.) 

theater  tickets,   and   entertain-  

ment  to  employees  of  customers    "^ mohbt  ahb  (AATinTiBS. 

as  an  inducement  to  ^influence  lO.  Held   in   T,   C.   Hurst   d 

their  employers  to  purchase  or  Son  v.  Federal  Trade  Commis- 

to   contract   to   purchase  from  sion,  October  2,  1920,  268  Fed. 

the  said  respondent"  its  vari-  874,  on  petition   to  enjoin  the 

ous  products,  without  other  con-  Commission     from     proceeding 

sideratlon    therefor,    and    held  against     petitioner     under     its 

such  methods  of  competition  un-  complaint  in  which  it  charged 
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ANNOTATIONS.  SBC.  S— Continved. 

FBAcncES  IH  PABncuiiAB  G18BS—  the     Harness     MannfactureraT 

COMHEBGIIL  BBIBBBT-MONET  Association  to  the  Saddlery  As- 

sociation,  as  complained  of  by 
said  petitioner,  a  ship  chandler,  retailers,  for  competing  with 
with  giving  captains  and  other  them;  •  •  ♦  that  the  Harness 
employees  of  vessels,  "  without  Manufacturers*  Association  had 
the  knowledge  and  consent  of  ^s^  its  influence  with  the 
the  owners  thereof,  sums  of  Saddlery  Association  to  prevent 
money  and  other  gratuities,  as  *^®  admission  of  specific  con- 
an  inducement  to  influence  such  cerns  to  membership  in  the 
employees  or  owners  to  purchase  latter  association  and  the  recog- 
supplies  from  the  respondents,  nition  of  such  concerns  as 
the  complainants  herein,  which  legitimate  Jobbers;  •  •  • 
said  acts  were  charged  to  be  t^*t  the  Harness  Manufac* 
unfair  methods  of  competition  turers'  Association  had  re- 
in commerce,  within  the  intent  quested  and  secured  the  coopera- 
and  meaning  of  section  5,  that  t^^n  of  members  of  the  Saddlery 
the  Commission  acted  entirely  Association  in  a  refusal  to  seU 
within  its  rights,  of  and  con-  raail-order  houses,  hardware 
cerning  a  matter  liable  to  in-  stores,  general  stores,  and 
Juriously  afl'ect  commerce."  ^ther  competitors  of  retail 
(See  case  in  this  volume,  p.  565,  harness  manufacturers  not 
and  3  F.  T.  C.  223  for  Com-  recognized  by  the  Harness  Man- 
mission's  findings  and  order.)  nfacturers*  Association  as  legit- 
imate; that  the  latter  had  re- 
—  coNSPiBAcns    OB    COVBIHA-  fused  the  privilege  of  associate 

J^^JILJZ.l^JH^Sir^^^  membership  to  accessory  mann- 

OBJKCnOlVABLB  GOMPETITOBS.  ^     ^  ^^^^  \ 

facturers  and  Jobbers  who  sell 
11.  Where  it  appeared  among  to  mall-order  houses,  establish- 
other  things  that  one  of  the  ob-  ing,  however,  an  associate  mem- 
jects  of  the  Harness  Manufac-  bership  restricted   to  manufac- 
turers* Association,  as  stated  in  turers  and  Jobbers  who  do  not 
its  constitution  and  by-laws,  is  sell  to  consumers  and  to  mail- 
"  to  protect  the  harness  dealers  order    houses,    and     who    are 
from  the  unjust  sale  of  goods  otherwise  in  harmony  with  the 
by  wholesale  dealers  direct  to  policy  of  the  association,  and 
consumers;    that    the    officers,  issuing   credentials   thereof  to 
committees,  and  members  of  the  the   traveling  salesmen   of  as- 
Hamess    Manufacturers*   Asso-  sociate    members    and    urging 
elation  and  of  the  Saddlery  As-  and  encouraging   the  affiliated 
sociation      had      actively     co-  retailers  to  withdraw  and  with- 
operated  to  establish  the  prin-  hold  patronage  from  concerns 
ciple    that    a    combined    and  whose   salesmen    were  not  so 
closely  affiliated  wholesale  and  equipped ;  and  have  induced  the 
retail  business  was  not  a  legiti-  members  of  the  Saddlery  As- 
mate  wholesale  business;   that  sociation  to  use  their  influence 
the  secretary  of  the  Saddlery  with    the    accessory    manuf&^ 
Association   had   attempted    to  turers    not    to    sell   mail-order 
prevent      accessory      manufac-  houses;    •    •    •    that  by 
turers     from     recognizing,    as  reason  of  refusals  of  accessory 
legitimate  Jobbers,  wholesalers  manufacturers,    due    to   objec- 
whose  names  were  furnished  by  tions  of  the  Saddlery  Assodi- 
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tlon,  to  reoos&izo  as  Jobbers  to  sell  sugar  at  a  price  lower 
certain  competitors  of  members  than  others  offering  sugar  for 
of  that  association^  such  com-  sale;  [andl  *  *  *  Is  selling 
petitors  have  been  forced  to  buy  its  sugar  at  a  price  much  lower 
from  the  Saddlery  Association  than  that  of  its  competitors 
at  prices  higher  than  charged  •  *  •  thereby  imputing  to 
by  manufacturers  to  recognized  its  competitors  the  purpose  of 
Jobbers,  [and]  •  •  •  that  charging  more  than  a  fair  price 
as  a  result  of  the  opposition  of  for  their  sugar ; "  the  fact  be- 
the  Harness  Manufacturers'  ing  that  it  was  "  selling  certain 
Association  to  sales  by  manu-  of  its  merchandise  at  less  than 
facturers  and  Jobbers  to  the  cost  on  the  condition  that  the 
classes  of  competitors  before  customer'  simultaneously  pur- 
mentioned,  the  latter  had  been  chase  othei^  merchandise  at 
prevented  from  purchasing  as  prices  which  give  ♦  •  •  a 
freely  in  interstate  commerce  as  profit  on  the  transaction,  wlth- 
they  would  have  been  without  out  letting  the  customer  know 
such  opposition.  *  *  *  " :  the  facts ;  "  and  had  been  "  ad« 
Held,  That  the  Commission's  vertlsing  that  the  quality  of 
findings  of  fact,  and  the  exist-  merchandise  sold  by  its  com- 
ence  of  the  combinations,  i>etitors  is  inferior  to  that  of 
schemes,  and  practices  directed  similar  merchandise  sold  by  pe- 
to  be  discontinued  are  amply  tltloner,  and  tliat  petitioner 
sustained,  and  that  the  findings  buys  certain  of  Its  mechandise  iu 
of  fact  being  so  supported,  the  markets  not  accessible  to  its 
Commission's  order  (see  1  competitors  and  Is  therefore 
F.  T.  C.  335,  862)  is  "fully  able  to  give  better  advantages 
Justified  by  the  authorities  to  in  quality  and  price  tlian  those 
which  attrition  has  already  offered  by  its  competitors  ' : 
been  called,  including  especially  Held,  That  such  false  and  mls- 
Eastern  States  Lumber  Co.  v.  leading  advertising,  under  the 
United  States.**  [284  U.  S.  600.]  circumstances  set  forth,  consU- 
Nat'l '  Harness  Mfrs.  Ass*n  v.  tuted  an  unfair  method  of  com« 
Federal  Trade  Commission,  De-  petition,  and  that  the  Commis- 
cember  7,  ld20,  268  Fed.  705.  sion*s  order  should  be  sustained 
(See  case  in  this  volume,  p.  570  with  the  exception  of  the  second 
at  pp.  576-578. )  paragraph,  in  which  the  peti* 

tioner  is  required  to  cease  sel- 

TEBTIBINCI— DISPABlffiNCI    OB  *"»  suBai:  "«ww  wot, 

nsBEPiiBSENTiNe  COMPBTITOBS*  stating  on  this  point: 

PBICB8  IND/OB  PBODUCTB.  18.  "  *     *     *     We  find  in  the 

See  post,  par.  12.  «**<^*®  '^^  ^^^""^  ^°  ^^  "^"^  ^' 


MISBBPBmifTING   MBTH* 
ODg  USED. 


Congress,   even   If   it   has   the 
power,  to  restrain  an  owner  of 
property  from  selling  it  at  any 
See  post,  par.  12.  ^^^  ^^^  ^  acceptable  to  him, 

-HiBBVPBlSBifTnraPBIciS.    or  from   giving  it  away.    But 


12.  Where  it  appeared  that  for  manifestly    in   making   such   a 

more  than  two  years  petitioner  sale  or  gift  the  owner  may  put 

had    falsely    and    misleadlngly  forward     representations     and 

advertised  that  it,  "because  of  commit  acts  which  have  a  ca- 

large  purchases  of  sugar  and  paclty  or  a  tendency  to  injure 

quick  disposal  of  stock,  is  able  or  to  discredit  competitors  and 
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ANNOTATIONS,  8Ba  «— Continued. 
PKiCnCES  III  PABTICULAB  GiSBB—    unfair  any  condition,  agreement, 

lliG~MlflBBPBE8EHTDi«  PBICE8-    f^     Understanding     that     may 
CobUb««4.  lessen   competition   or   tend  to 

create  a  monopoly  shows  that 
to  deceive  purchasers  as  to  the  ^he  method  found  to  he  unfair 
real  character  of  tlie  transac-  must  have  been  unfair  in  cer- 
tion.  That  paragraph  should  tain  individual  transactions, 
therefore  be  modified  by  adding  j^^  ^q  discover  no  evidence  to 
to  it  •  by  means  of  or  in  con-  support  the  finding  in  paragraph 
nectlon  with  the  representa-  2,  that  the  respondents  *  adopted 
tlons  prohibited  in  the  first  para-  an(j  practiced  the  policy  of  re- 
graph  of  this  order,  or  similar  fusing  to  sell  steel  ties  to  those 
representations.'"  Baker,  J.,  merchants  and  dealers  who 
modifying  as  above,  but  other-  wished  to  buy  them  from  them 
wise  affirming  Commission's  unless  such  merchants  and  deal- 
order  in  1  F.  T.  O.  163.  Sears,  ^„  would  also  buy  from  than 
Roebuck  d  Co.  v.  Federal  Trad4  ^  corresponding  amount  of  jnte 
CommisiUm,  April  29,  1919,  258,  bagging.'  It  Is  the  natural  and 
Fed.  307,  312.  (See  case  also  prevailing  custom  in  the  trade  to 
In  Vol.  II  of  Ck)mmlsslon's'De-  g^^  ^^^  ^nd  bagging  together, 
cislons,  p.  536  at  p.  542,  or  in  j^g^  ^g  ^^^  witness  testified  it 
1920  "Acts  from  which  the  jg  ^^  ^^X  cups  and  saucers  to- 
Commission,"  etc.,  p.  70  at  p.  76.)    gether.     Such  evidence  as  there 

HISBBINDING  OB  USLl-    is  of  a  refusal  to  sell  is  a  re- 

BBLINO.  fusal  to  sell  at  all  to  certain 

See  post,  par.  22,  persons    with    whom    the    re- 

FBBE  CIOODS  AB  INIHJ€BM«1«T    spondeSts  had  previous  unsatis- 

TO  PUBCH18E.  factory  relations  and  a  refusal 

to  sell  ties  without  bagging  at 
the  opening  of  the  market  in 
1916  and  1917  when  there  was 
fear  that  owing  to  scarcity  of 
ties  and  the  prospect  of  lare<s 
crops,  the  marketing  of  the  cot- 
ton crop  might  be  endangered  by 
speculators  creating  a  comer  in 
ties."  Ward,  J.,  reversing  Com- 
mission's order  in  1  F.  T.  C.  249. 
Federal   Trade   Commission  v. 


14.  Commission's  order  in 
Ward  BaMng  Co.  case,  1  F.  T.  C. 
888,  reversed  in  Ward  Baking 
Co.  V.  Federal  Trade  Comm^- 
sUm,  February  26, 1920,  264  Fed. 
330,  on  ground  that  interstate 
comm^ce  not  involved.  See 
digest  of  case,  infra,  pars.  39, 
40.  (See  case  also  in  VoL  II 
of   Commission's   Decisions,   at 


pp.  66(H562    or  In  1920   "Acta 

from   which   the   Commission."  \      .     „  ,    ,» *      ^     _. 


etc.,  at  pp.  84-86.) 


case  also  in  Vol.  II  of  Commis- 
sion's Decisions,  p.  545  at  pp. 

FULL  LINB  FOBOHQ.  543^  549    ^^  |jj  192Q  «  ^ctS  from 

15.  "  That  the  Commission  did  which  the  Commission,"  etc.,  p. 

not  find  sufficient  proof  to  sus-  79  at  pp.  82,  83.) 

tain   the   second   count    in    the  16.  "The   complaint  contalni 

complaint,  viz,  that  the  method  no     intimation     th^t    Warren, 

of  the  respondent  found  to  be  Jones  &  Gratz  did  not  properly 

unfair  violated  section  3  of  the  obtain  their  ties  and  bagging  na 

Act  of  October  15,  1914,  known  merchants     usually     do;     the 

as  the  Clayton  Act,  which  makes  amount  controlled  by  them  li 
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Dot  stated,  nor  is  it  allefed  that  ''Acta  From  Which  the  Ck>mml8- 

they  held  a  monopoly  of  either  aion,"  etc^  p.  08  at  pp.  110'112.) 
ties  or  bagging  or  had  ability,       19.  "  It  is  obyiona  that  the  im- 

pnrpoee,    or   intent   to   acquire  position    of    such    a    condition 

one.    So  far  as  appears,  acting  [that  the  purchaser  of  ties  must 

independently,    they   undertook  also  purchase  bagging]   is  not 

to  sell  their  lawfully  acquired  necessarily  and  uniyersally  an 

property  in  the  ordinary  course,  unfair  method,  but  that  it  may 

without  deception,  mlsrepresen-  be    such    under    some    clrcum- 

tation,  or  oppression,  and  at  fair  stances  is  equally  clear.    Under 

prices,  to  purchasers  willing  to  the  usual  conditions  of  competi- 

take     it     upon     terms    openly  tive  trade  the  practice  might  be 

announced.  wholly     unobjectionable.      But 

17.  **  Nothing  is  alleged  which  the  history  of  combinations  has 
would  justify  the  conclusion  shown  that  what  one  may  do 
that  the  public  suffered  injury  with  impunity  may  have  intol- 
or  that  competitors  had  reason-  arable  results  when  done  by  sev- 
able  ground  for  complaint.  All  eral  in  cooperation.  Similarly 
question  of  monopoly  or  combi-  what  approximately  equal  indl* 
nation  being  out  of  the  way  a  vidual  traders  may  do  in  hon- 
private  merchant  acting  with  en-  orable  rivalry  may  result  in 
tire  good  faith,  may  properly  grave  injustice  and  public  in- 
refuse  to  sell  except  in  conjunc-  Jury  if  done  by  a  great  corpora- 
tion, such  closely  associated  ar-  tion  in  a  particular  field  of  busl- 
ticles  as  ties  and  bagging.  If  ness  which  it  is  able  to  doml- 
real  cpmpetltlon  is  to  continue,  nate.  In  other  words,  a  method 
the  right  of  the  Individual  to  of  competition  fair  among  equals 
exercise  reasonable  discretion  may  be  very  unfair  if  applied 
in  respect  of  his  own  business  where  there  is  ineouality  of  re- 
methods     must    be    preserved,  sources.    ♦    •    ♦ »» 

United   States   v.   Colffate,   250       20.  "  The  following  facts  found 

U.  S.  300;  United  States  v.  A.  by  the  Ck)mmlssion  and  which 

Schroder's  Son,  Inc.,  March  1,  the   Gii'cult   Ck>urt   of   Appeals 

1920,  252  U.  S.  85.  held  were. supported  by  sufficient 

18.  "The  first  count  of  the  evidence,  show  that  the  condl- 
complaint  fails  to  show  any  un-  tlons  in  the  cotton,  tie,  and  bag- 
fair  method  of  competition  prac-  ging  trade  were  in  1918  such 
tieed  by  respondents  and  the  that  the  Federal  Trade  Commis- 
order  based  thereon  was  Im-  sion  could  reasonably  find  that 
provident."  McReynolds,  J.,  af-  the  tying  clause  here  in  question 
firming  decision  of  lower  court,  was  an  unfair  method  of  compe- 
in  Federal  Trade  Commission  v.  tltion.  •  •  •  By  virtue  of 
Oratz,  June  7,  1920,  253  U.  S.  their  selling  agency  for  the  Oar- 
421,  428,  40  Sup.  Ct.  672,  575.  negie  Co.,  Warren,  Jones  ft 
(See  case  also  in  Vol.  II  of  Gratz  held  a  dominating  and 
Commission's  Decisions,  p.  564  controlling  position  in  the  sale 
at  p.  570,  or  in  1920  "Acts  from  and  distribution  of  cotton  ties 
which  the  Commission,*'  etc.,  p.  in  the  entire  cotton-growing  sec^ 
98  at  p.  104.)  tion  of  the  country  and  thereby 

Brandeis,  J.,  dissenting,  at  pp.  it  was  in  a  position  to  force 

438-441.     (See  case  also  in  Vol.  would-be  purchasers  of  ties  to 

II  of  Commission's  Decisions,  p.  also   buy    from    them    bagging 

564  at  pp.  576-578,  or  in  1920  manufactured  by  the  American 
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ANNOTATIONS,  SEC  S— Contluaed. 

PBACTICB8  Df  PlBncULAB  ClSBB—  underwear  not  composed  wholU" 

FULL  LOS  F0BCI1««-C0.«.iwd.  ^,  ^^^^j   ^^^  ^^^  ^^^^^  ^,  ^,^^^ 

Manufacturing     Ck>.     A     great  ^^^    ^^   *^    manufacture   from 

many   merchants,   Jobbera,  and  "wool-spun"    yarns    composed 

dealers    in    bagging    and    ties  ^'  ^^"^^   *^^  ^^^^   ^^  «*^ 

throughout   the    cotton-growing  ''^^^  ^^"^^  ^     ^^'^  ^^'^^*^ 

States  were  many  times  unable  ^^^^°«    Shirts,"    "Men's   Graj- 

to  procure  Ues  from  any  other  ^^^^^  Shirts,"  "  Men's  Natnml 

Arm    than    Warren,    Jones    ft  Worsted    Shirts,"    "Austmlltn 

Gratz.    In  many  instances  War-  ^ooi  Shirts."  and  "  Men'd  Nat- 

ren,  Jones  &  Gratz  refused  to  "^'^^  ^ool  Shirte."  and  thereby 

sell   ties  unless   the  purchaser  "^'^^  *  substantial  part  of  the 

would  also  buy  from  them  a  cor-  Purchasing  public  into  believing 

responding  amount  of  bagging.  **^^^  ^^^  «<>^s  were  all  wool, 

and  such  purchasers  were  often-  ^^^   ^«>  ^^^^^d   to   encourage 

times   compeUed    to   buy   from  ®^^  *^^  representations  to  con- 

them  bagging  manufactured  by  s^"^®^^  to  that  effect  by  ignorant 

the  American  Manufacturing  Ck).  ^^   unscrupulous   retailers  and 

in  order  to  procure  a  sufficient  ^^^  P^^P^^  *  ^^^  ^**^re,  in  the 

supply  of  steel  ties.  opinion  of  the  court,  "  the  labels 

21.  "These  are  conditions  were  thoroughly-  established 
closely  resembling  those  under  ^^^  understood  in  tiie  trade, 
wliich  •  full  line  forcing,'  *  exclu-  "^^^^^  ^^^  "^  passing  off  of  the 
sive  dealing  requirements/  or  Petitioner's  goods  for  tiiose  of 
•  shutting  off  materials,  suppUes,  another  manufacturer.  There 
or  machines  from  competi-  w*«  ^^  combination  in  restraint 
tors'— well-known  metiiods  of  «*  ^^^^^  »or  any  attempt  to 
competition— have  been  held  to  establish  a  monopoly."  Held, 
be  unfair  when  practiced  by  That  such  misbranding  and  mia- 
concerns  holding  a  preponderant  labeling,  under  the  drcum- 
posltion  in  the  trade."  stances  set  forth,  did  not  con- 
stitute an  unfair  method  of  com- 

HI8BB1NDI5G    OB    WSLABEL-  petition.     Winsted  Hosiery  Co, 

m^l^^J^Jt^J^.^^^^"  V.   ^^^^^'^   Trade  CammUtiofi. 

HONDBCEmOM  OF  TBiDB.  ^^^^    ^3     ^^^1,    272    Fed.    »57. 

22.  Where  a  corporation  en-  (Reversing  Commission's  order 
gaged  in  the  manufacture  and  ^^  2  F.  T.  C.  202  and  S  F.  T.  C. 
sale  of  knit  underwear,  in  com-  189.  See  case  in  this  volume, 
petition     with     manufacturers  P*  ^18  at  p.  621.) 

and    Importers    of    underwear 

composed  wholly  of  wool,  and  BESlLE   pbice   HAiNTBifiNfE. 

also    with    manufacturers    and  gee  also  post,  pars.  sa-OO. 

Importers    of    underwear    com- 
posed   partly    of    cotton,    who       23.  Where  it  appeared,  among 

either    correctly    branded    and  other    things,    that   respondent 

labeled    their    underwear   with  adopted  a  resale  price  maintc- 

reference     to     composition     or  nance  policy  by  advising  those 

failed  to  brand  and  label  the  with    whom    it   dealt,   that  11 

same   at   all    in   that    respect;  would  not  sell  to  any  one  fail- 

branded,      labeled,      advertised  ing  to  observe  the  resale  prices 

and    sold   certain   lines   of   its  suggested  by  it,  or  to  any  dealer 
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in  its  chain  of  distribution  sell-  nels  for  the  distribution  and 
ing  to  a  distributor  failing  to  sale  of  their  periodicals;  but 
observe  suggested  resale  prices,  wliere,  in  the  opinion  of  the 
but  where  it  did  not  appear  that  court,  "  the  case  did  not  turn 
there  were  any  express  con-  on  this  restricted  phase  which, 
tracts  between  the  respondent  in  our  Judgment,  totally  ignores 
and  any  of  its  distributors:  the  real  situation,  and  makes 
Held,  in  Beechnut  Packing  Co.  no  finding  on  those  facts  which 
V.  Federal  Trade  Commis9ion,  are  really  determinative  of  the 
February  26,  1920,  264  Fed.  885  question  whether  the  compe- 
(see  case  also  in  Vol.  II  of  tition  of  the  Ourtis  Ck)mpany 
Commission's  Decisions,  pp.  was  unfair  business  competi- 
556-564,  or  in  1920  "Acts  from  tion.  That  real  situation,  aa 
which  the  Commission/'  etc.,  pp.  we  have  seen  from  the  uncon- 
90-98),  reversing  the  Comnils-  tradlcted  proof,  among  other 
sion's  order  in  the  Beechnut  features,  cqnsists  of,  first,  tha 
Packing  Co.  case,  1  F.  T.  C.  516,  creation,  through  years,  with 
that  the  Commission's  conclu-  great  effort  and  large  expense, 
sions  that  the  methods  of  com-  of  the  Curtis  Company's  school- 
petition  in  the  case  in  question  boy  selling  organization;  sec- 
were  unfair,  could  not  be  sus-  ond,  that  the  district  dlstribut- 
tained  in  the  face  of  the  dt:ci-  ing  agents  constitute  the  con- 
sion  in  United  States  v.  CoJr  trol,  morale,  recruiting,  and 
gate  Co.,  250  U.  S.  300.*  existence  of  the  schoolboy  seU- 

ing    organization;     third,     the 

appropriate  that  selling  agency 
24.  Where  a  corporation  en-  to  themselves,  with  the  undis- 
gaged  in  the  publication,  distri-  puted  consequence  of  undermin- 
bution,  and  sale  of  periodicals  ing  its  morale  and  destroying 
entered  into  contracts  with  a  Its  efficiency;  and,  lastly,  that 
large  number  of  established  the  purpose  of  the  Curtis  Corn- 
wholesale  dealers,  and  with  pany  in  putting  in  its  contract 
other  dealers  who  subsequently  the  clauses  objected  to  was  not 
became  wholesalers,  constituting  to  interfere  with  commerce  or 
in  most  instances  the  principal  with  the  circulation  of  the  400 
and  most  efficient  and,  in  magazines,  but  solely  to  thwart 
numerous  cases,  the  only  me-  the  unfair  plan  of  2  unfair  com- 
dium  for  the  distribution  of  petitors,  who  sought  to  under- 
such  publications,  whereby  such  mine  the  undivided  loyalty  of 
dealers  were  bound  not  to,  and  the  Curtis  distributing  district 
did  not,  "act  as  agent  for  or  agents,  and  through  them  dis- 
supply  at  wholesale  rates  any  rupting  the  Curtis  schoolboy 
periodicals  other  than  those  organizations,"  the  court  further 
published"  by  the  corporation  finding  that  the  corporation, 
without  the  written  consent  of  "  in  building  up  this  boy  selling 
such  corporation,  which  consent  organization  through  the  dis- 
was  uniformly  refused  as  to  tributing  district  agents,  was 
certain  immediate  competitors,  not  throttling  or  indeed  dealing 
and  thus  prevented  competitors  with  the  ordinary  channels  gf 
from  utilizing  established  chan-  commerce,    but    was   enlarging 

"But  see  UMted  States  v.  achradefa  fion, /no..  Mar.  1.  1920,  252  U.  S. 

80,  dlBttnguishlng  Colgate  case  from  Dr.  MOoe'ei  Mcilical  Co.  case. 
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ANNOTATIONS.  SBC  (--Cootiiiiied. 

PRiCncEg  w  PiBTlGVLiB  CASES—  nse  the  same  only  for  the  p^^ 

Il'^t^?iL*^^^?'^!  CONTBlCTS  p^se  of  gtoring  and  handling  its 

OB  LEASES — ConUBied.  j,    ^                      ^              7^  , 

products,  a  practice  not  fol- 
the  sphere  of  commerce  by  en-  lowed  by  many  competitors, 
listing  in  its  service  the  selling  having  for  its  purpose  the  fur- 
power  of  schoolboys,  who,  but  therance  of  the  corporation's 
for  this  organization,  would  not  petroleum  business,  and  result- 
only  not  have  taken  part  in  ing  in  loss  of  customers  by  corn- 
present  commerce,  but  who  petitors ;  but  where,  in  the  opln- 
would  have  missed  the  commer-  ion  of  the  court,  competition 
cial  training  the  Curtis  CJom-  between  the  distributors  or 
pany  alone  gave  them  for  loaners  was  very  keen,  the  prac- 
future  commerce,**  and  that  tice  was  extremely  advantage- 
"  there  is  no  proof  In  this  ous  to  the  public,  and  was  re- 
record  that  any  harm  has  been  garded  by  many  distributors  as 
done  in  the  past  by  the  business  a  profitable  form  of  advertising 
methods  followed  by  the  Curtis  and  of  keeping  before  the  con- 
Company,  nor  Is  there  any  proof  suming  public  their  trade-mark, 
that  commercfe  has  been  In  any  borne  by  the  equipment  leased 
way  throttled  thereby/'  Held,  ©r  loaned  by  them,  the  court  ob- 
That  the  use  of  such  contracts,  serving  in  this  connectlcm  that 
under  the  circumstances  set  the  distribution  of  another 
forth,  did  not  constitute  an  un-  manufacturer's  product  there- 
fair  method  of  competition,  from  would  be  dishonest :  Held, 
CurtU  Publishing  Co.  v.  Federal  That  the  use  of  such  leases. 
Trade  Commission,  March  2,  under  the  circumstances  set 
1921,  270  Fed.  881.  911,  912,  914.  forth,  did  not  constitute  an  un- 
(Reversing  Commission's  order  fair  method  of  competition, 
in  2.  F.  T.  C.  20.  See  case  in  standard  OH  Co,  of  New  York 
this  volume,  p.  579  at  pp.  613,  v.  Federal  Trade  Commission, 
614,  615,  617.)  May  11,  1921.  273  Fed.  478. 
25.  Where  a  corporation  com-  (por  order  similar  to  that  re- 
petitively engaged  in  refining  versed,  see  2  F.  T.  C.  346  at  356. 
crude  petroleum,  buying  and  gee  case  in  this  volume,  p.  622 
selling  gasoline,  and  in  trans-  ^^  pp,  625-627.) 
porting     and    marketing    such                                             

oroductfl    and   also   eneaeed   in  CON8TITimONULITT~.A8  AfTSBPT- 

proaucts,  ana  aiso  engagea  m  iko  to  beguliti  nmuASWiu 

leasing  pumps,  tanks,  and  other  ^  intebstitk  cohmkbcs. 

equipment  for  the  storage  and 

handling  of  petroleum  products  See  post,  para.  28,  29. 

in   competition   with   manufac-    AS  cOHBUfnra  OB  bklboatirs 

turers  and  sellers  of  such  equip-  lbgislativb,    BXBvutitb,    ahi> 

ment,  to  its  retail  customers,  of  'TOWIAL  POWEBS. 

whom   relatively  very   few   re-  26.  "But  such  a  constraction 

quired     more    than     a     single  of  section  5  [one  not  constrolog 

pump  outfit  in  the  conduct  of  the  words  'unfair  methods  of 

their  business;   leased  to  such  competition*     to    embrace    no 

retailers     pumps,     tanks,     and  more  than  acts  ^hlch,  on  Sep- 

equipment  at  a  nominal  rental,  tember  26,  1914.  when  Congress 

not   affording   it   a   reasonable  spoke,  were  Identifiable  as  acts 

profit  on  its  investment,  upon  of     unfair     trade     then    con- 

the  condition  that  they  should  demned  by  the  common  law  as 
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expressed   in   prior  cases]    ac-  slon's  Decisions,  p.  536  at  p. 

cording    to    petitioner's    urge,  542,  or  in  1920  "Acts  from  which 

brings  about  an  unconstitutional  the  Commission/'  etc.,  p.  70  at 

delegation    of    legislative    and  p.  7a) 

judicial  power  to  the  Ck)mmis-  28.  "The  complainants  aver 
sion.  Grants  of  similar  au-  that  sections  5,  6,  9,  and  10  ef 
thority  to  admlnistratlTe  of-  the  act  creating  the  Commis- 
flcers  and  bodies  have  not  been  sion  are  unconstitutional  and 
found  repugnant  to  the  Ck>nsti-  void,  (a)  because  beyond  the 
tution.  [Citing  cases.]  powers  vested  in  Congress  by 
27.  "With  the  increasing  the  Constitution;  (h)  because 
complexity  of  human  activities  they  delegate  to  the  Commis- 
many  situations  arise  where  sion  legislative  authority,  In  vlo- 
govemmental  control  can  be  se-  lation  of  Articles  I  and  III  and 
cured  only  by  the  'board'  or  Amendment  X  of  the  Constitu- 
'  commission '  form  of  leglsla-  tion;  (e)  because  the  Commls- 
tion.  In  such  instances  Con-  sion  is  empowered  to  define  and 
gress  declares  the  public  determine  what  shall  constitute 
policy,  fixes  the  general  prin-  '  unfair  method  of  competition 
dples  that  are  to  control,  and  in  commerce';  (d)  because  the 
charges  the  administrative  body  act  attempts  to  regulate  intra 
with  the  duty  of  ascertaining  as  well  as  inter  state  commerce ; 
within  particular  fields  from  and  (e)  because  the  order  and 
time  to  time  the  facts  which  proceedings  sought  to  be  en- 
bring  into  play  the  pi'inciples  joined  discriminates  between 
established  by  Congress,  persons  engaged  in  the  same 
Though  the  action  of  the  Com-  line  of  business  and  takes  away 
mission  in  finding  the  facts  and  the  property  of  one  without  due 
declaring  them  to  be  specific  of-  process  of  law  and  without  just 
fenses  of  the  character  em-  compensation  in  violation  of  the 
braced  within  the  general  defl-  fifth,  sixth,  ninth,  and  tenth 
nition  by  Congress  may  be  amendments  of  the  Constitu- 
deemed  to  be  quasi  legislative,  tion  without  molesting  the  other, 
it  is  only  so  in  the  sense  that  it  and  for  other  alleged  grievances 
converts  the  actual  legislation  more  particularly  and  speciflc- 
from  a  static  into  a  dynamic  ally  set  up  in  the  bill  of  the 
condition.  But  the  converter  is  complainants." 
not  the  electricity.  And  29.  "The  contention  that  the 
though  the  action  of  the  Com-  act  of  Congress  is  unconstitu- 
mission  in  ordering  desistance  tional  for  any  of  the  reasons 
may  be  counted  quasi  judicial  specified  is  without  merit,  as  It 
on  account  of  its  form,  with  is  manifestly  within  the  power- 
respect  to  power  it  Is  not  ju-  of  Congress  to  legislate  gener- 
dicial,  because  a  judicial  deter-  ally  in  respect  to  the  burdens 
mination  is  only  that  which  is  that  may  or  may  not  be  imposed 
embodied  in  a  judgment  or  de-  upon  foreign  and  interstate  com- 
cree  of  a  court  and  enforce-  merce,  and  it  is  also  within  its 
able  by  execution  or  other  writ  power  to  declare  what  would  be 
of  the  court."  Baker,  J.,  in  fair  and  what  unfair  methods 
Sears  Roebuck  d  Co,  v.  Federal  and  dealings  in  relation  thereto. 
Trade  Commisaion,  April  29,  and  how  the  same  should  be 
1919,  258  Fed.  907,  811.  (See  ascertained  and  determined. 
case  also  in  Vol.  II  of  Commis-  The  Commission  is  given  full 
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ANNOTATIONS.  BEC  6 — Continued. 

CWSTITUTIONAUTT— AS  COMBINING  (a)  the  question  what  methods 

OB  DELEGATING  LEGISLATIVE.  EX-  ^  competition  the  given  trader 

ECUTIVE,  AND  JUDICIAL  POWEBS—  ,     pc  xw  u   c«c  6*  ^u  i*« 

CoBtiMed.  employs,  and  (b)  provisionally. 

the  mixed  question  of  law  and 

power  and  authority  to  investl-  fact  whether  such  methods  are 

gate,  make  findings  of  fact,  and  unfair.     These  questions  being 

render  its  judgment  and  order  determined  against  the  trader, 

in  relation  thereto,  and  before  the  administrative  requir^oent 

the  same  is  carried  into  effect  to  cease  and  desist,  prescribed 

the    Judgment    of    the    circuit  by  Congress,  follows,  as  a  matter 

court    of    appeals,    the    second  of  course,  but  only  provisionally, 

highest  court  under  the  Govern-  The  Ck)mmission*s  determinatiOD 

ment,  is  to  be  sought  by   tlie  of  these  questions  is  not  final. 

Commission      to      enforce     its  Not  only  does  the  statute  give  a 

order,  and  any  party  required  right   of   review   thereon   upon 

by  such  order  to  cease  and  de-  application    by     an     aggrieved 

Bist  from  using  such  method  of  trader  to  a  circuit  court  of  ap- 

competitlon  may  obtain  a  review  peals  of  the  United  States,  but 

of    such   order   in    the    circuit  the  Commission's  order  is  not 

court   of  appeals  by   filing  its  enforceable  by  the  CommlssioD 

written  petition  praying  there-  but    only    by    order    of   conrt. 

for.    *     *     * "     T.  C.  Hurst  d  [Citing  Federal  Trade  Commit' 

Son  V.  Federal  Trade  Commis-  sion  v.  Oratz,  253  U.  S.  421.3 

9ion,  October  2,  1920,  268  Fed.  82.  "  Throughout  the  proceed- 

874,  875-877.     (See  case  in  this  ings,  not  only  before  the  Oom- 

volume,  p.  565  at  pp.  567,  569.)  mission  but  before  the  court,  the 

30.  "  The  constitutionality  of  trader  is  given  the  right  and  op* 
the  act  is  assailed,  first,  as  portunlty  to  be  heard.  The  act 
assuming  '  to  combine  leglsla-  delegates  to  the  Commissioo  no 
tlve,  executive,  and  Judicial  Judicial  powers,  nor  does  it,  in 
powers  and  functions  and  to  our  opinion,  confer  invalid  ex- 
confer  tliem  upon  one  and  the  ecutive  or  administrative  au- 
same  administrative  body,  con-  thorlty.  [Citing  cases.]  The 
trary  to  Articles  I,  II,  and  III  criticism  that  the  statute  makes 
of  the  Constitution,  and  because  the  Commission  both  Judge  and 
it  assumes  to  authorize  the  Com-  prosecutor  is  too  unsubstantial 
mission,  which  Is  ostensibly  an  to  Justify  discussion.  The  con- 
administrative  body,  to  deprive  stitutionality  of  the  act  against 
persons  of  their  property  with-  objections  similar  to  those  pie- 
out  due  process  of  law,  contrary  sented  here,  has  recently  been 
to  the  fifth  amendment  of  the  sustained  by  the  Circuit  Court 
Constitution.'  of  Appeals  of  the  Seventh  Gir- 

81.  "  This  proposition  is  to  our  cult  in  a  considered  and  persua- 

minds  without  merit.    Congress  slve  opinion.    Sears,  Roehuck  d 

plainly  has  power  to  declare  un-  Co.  v.  Federal  Trade  Commis- 

fair  methods  of  competition  un-  sion,  258  Fed.  307.     [See  caae 

lawful  and  to  require  that  their  also  in  Vol.  II  of  Commission's 

practice  cease.     This  Congress  Decisions,  at  p.  536,  or  In  1920 

•     has  done  by  the  act  in  question.  **Acts  from  which  the  Commis- 

It  with  equal  clearness  has  the  sion,"  etc.,  at  p.  70.]    None  of 

power  to  authorize  an  adminls-  the    petitioner's    citations   con- 

trative  commission  to  determine  tain,   in  our  opinion,  anytliing 
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necesaarily      opposed     tiiereto.  w^,  wld^y,  and  unlfoniily  nn- 

*    *    *."    Nai'l.  Harness  Mffs.  dentood  that  the  general  term 

Ass^n,  v.  Federal  Trade  Commis-  *  rebates    or    concessions '    and 

sion,  December  7, 1920,  268  Fed.  '  schemes  to  defraud '  are  suf- 

705,  707.     (See  case  in  this  vol-  ficiently   accurate   measures  of 

ume,  p.  570  at  pp.  573,  574.)  conduct."     Balcer,  J.,  in  Sears, 

A8    TiOLATiHa   DUE   PBOGM  Roebuok  d  Co.  Y.  Federal  Trade 

AilD  JUST  G0MPBH81TI0H  PBOTI-  Commission,  April  29,  1919,  258 

giONS.  Fed.  307,  810,  311.     (See  case 

om^                     oooo  *^*^  ^^  ^^^'  ^^  ^^  Commission's 

See  ante,  pars.  28^2.  Decisions,  p.  536  at  p.  541.  or  In 

zhbefhhtehbss.  1920  "Acts  from  which  the  Com- 

««    « r,«-       ^^  mission,"  etc.,  p.  70  at  p.  75.) 

33.   "  The  petitioner  urges  that  ^^        / 

the  declaration  of  section  6  bimacm. 
must  be  held  void  for  indefinite-  ^-  "  1°  ▼^^^  o'  ^^^  h*s  aP* 
ness  unless  the  words  *  unfair  peared.  the  criticism  of  lack  of 
methods  « f  competition '  be  con-  ->«bllc  injury  is  without  force, 
strued  to  embrace  no  more  than  '^^  suggestion  that  no  damage 
acts  which,  on  September  26,  ^*8  *>een  shown,  even  if  true  in 
1914,  when  Congress  spolce,  were  '*^»  ^  answered  by  the  con- 
identlflable  as  acts  of  unfair  slderatlon  that  the  remedy 
trade  then  condemned  by  the  afforded  by  the  statute  is  pre- 
common  law  as  expressed  In  ventlve,  not  compensatory." 
prior  cases.  But  the  phrase  is  J^^^^onal  Harness  Mnfrs,  Ass'n, 
no  more  indefinite  than  'due  ^-  federal  Trade  Commission, 
process  of  law.'  •  •  ♦  If  the  I>ecember  7,  1920,  268  Fed.  705, 
expression  'unfair  methods  of  "^l^.  (See  case  In  this  volume, 
competition  *  is  too  uncertain  P-  ^'^^  ^^  P-  5'^^- ) 
for  use,  then  under  the  same  iif JimCTlONS  to  bbstbiei  covmis- 
condemnation  would  fall  the  in-  MOlf  fbom  PBOGBEBni«  —  nis- 
numerable  statutes  which  pred-  ™'^  COUBTg. 
Icate  rights  and  prohibitions  35.  H^d  in  T.  C.  Hurst  d  Son 
upon  *  unsound  mind,'  'undue  v.  Federal  Trade  Commission, 
influence,'  '  unfaithfulness,'  *  un-  October  2,  1920,  268  Fed.  874, 
fair  use,'  *  unfit  for  cultivation,'  that  the  district  court  would  not 
'  unreasonable  rate,* '  unjust  dls-  restrain  the  Commission  from 
crimination,'  and  the  like.  This  proceeding  against  the  i>etitioner 
statute  is  remedial,  and  orders  in  said  case  and  the  respondent 
to  desist  are  civil;  but  even  in  in  a  proceeding  before  It,  in 
criminal  law  convictions  are  Up-  which  it  had  charged  said  re- 
held  on  statutory  prohibitions  spondent  with  a  violation  of  sec- 
of  '  rebates  or  concessions '  or  of  tion  5,  on  the  alleged  grounds 
'schemes  to  defraud,'  without  that  the  Act  was  unconstitu- 
any  schedule  of  acts  or  specific  tional. 

definition  of  forbidden  conduct.  The  court  stated  in  part  (see 

thus  leaving  the  courts  free  to  p.  878  of  the  report  and  this 

condemn     new     and    ingenious  volume,  p.  565  at  pp.  569,  570) : 

ways  that  were  unknown  when  36.  "  ♦     ♦     *     The  jurlsdlc- 

the  statutes  were  enacted.  Why?  tion  of  the  circuit  court  of  ap-  • 

Because   the   general    ideas   of  peals  to  enforce,  set  aside,  or 

'dishonesty '  and 'fraud' are  so  modify  orders  of  the  Commis- 
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▲NNOTATIONB,  SBC.  f— GODtteud. 

nijrvHCnOHg  to  ubstbiin  oohmis-  the  O>mmi88ioii  in  the  taking 

8I0N    FEOH   PBOCEEDmG  — DIB-  ^  testimony.     Respondent  had 

contended  that  the  Commission 
8ion  is  exdusive.  In  all  of  the  was  undertaking  to  pass  upon 
proceedings,  whether  before  the  the  yalldity  of  a  patent  which 
Commission  or  the  court,  the  under  the  law  the  Commission 
amplest  provision  is  made  for  had  no  right  to  do.  The  court, 
notice  to  and  full  hearing  of  all  however,  decided  the  order  of 
parties  interested,  and  for  this  the  Commission  requiring  the 
court,  for  any  of  the  reasons  taking  of  testimony  was  inter- 
urged,  to  anticipate  by  injunc-  locutory  and  for  this  reason  re- 
tion  the  action  of  the  Commis-  fused  to  interfere, 
sion  and  the  judgment  of  the 

court   charged   under   the   law  ^^^  ^^  DOMwmc  coNcnira 

with  the  review  thereof,  would  BBCBiTllfS   svbjbct   hittu 

be    clearly    an    usurpation    of  tbbovgh  intebstitb  gommkbcl 

authority.  39.  "Federal  Trade  Commls- 
37.  "  •  ♦  ♦  While  undoubt-  gi^n  and  Clayton  Acts  have  no 
edly  the  relief  sought  may  some-  application  to  a  contract  be- 
times be  afforded  by  injunction,  ^^^^  ^  domestic  oil  company 
still  it  does  not  seem  to  the  ^^^  ^  domestic  partnership  en- 
court  the  proper  remedy  here,  ^^^  j^  ^j^^  g^^age  business," 
where  the  enforcement  of  the  ^^^^^  the  terms  of  which  the  oil 
order  sought  to  be  enjoined  is  company  lent  the  partnership  a 
exclusively  within  the  Jurisdic-  gasoline  pump  in  consideration, 
tion  of  the  circuit  court  of  ap-  ^^^^^  ^^^^^  ^^^^  ^^  ^^  l^^^er 
peals.  Wilson  v.  Lambert,  168  agreeing  not  to  use  said  pump 
U.  S.  611,  618.  From  this  court's  ^^^  ^„y  ^^^^  p^^^^^  than  the 
action,  as  well  in  refusing  as  lender's,  "claimed  by  the  ga- 
granting  an  injunction  (Judicial  ^^  partnere.  when  sued  under 
Code,  sec.  129),  an  appeal  lies  j^^  ^^  ^^^^^  ^^^  ^^^^^  p^^^„^ 
direct  to  that  court,  and  it,  or  a  p^u^y  ^^d  in  restraint  of  trade. 
Judge  thereof,  would  doubtless  though  the  gasoline  involved  was 
stay  proceedings  sought  to  be  brought  to  plaintiff  oU  com- 
enjoined,  where  the  appeal  was  p^^y,^  p^^^  ^^  business  by  in- 
from  an  order  refusing  an  in-  teratate  commerce."  (Quota- 
Junction,  if  in  the  judgment  of  ^.j^^  ^^^  syUabus.)  Quince 
the  court  such  action  should  be  ^^  ^^  ^  Sylvester,  Mawii  7, 
necessary  to  meet  the  ends  of  1921, 130  N.  B.  217  (Mass.). 
justice.*' 

8ALE8  IKITIiTBB  AKD  €0R8ni- 

IierSBLOCUTOBT    OBDEBS.  XATBS  niTBiSTATB   BY   POBBKDC 

88.  In  complaint  No.  29,  Fed-  «>"««»». 

eral  Trade  CemnUssian  v.  The  40.  Where  "  it  appeared  from 

Nulomoline  Co,  (see  1  F.  T.  C.  the  testimony  that  the  respond- 

400),  the  United  States  Circuit  ent   transported   the   bread   in 

Court  of  Appeals  of  the  Second  question  in  its  own  wagons  from 

Circuit,    sitting    in    New    York  Pall  River,  Mass.,  to  Tiverton 

•    City,  refused  on  August  16, 1918  and  Stone  Bridge,  R.  I.,  their 

(see  memorandum  decision  in  wagons    calling    at    the    retail 

254  Fed.  988),  to  interfere  with  stores  in  those  places  and  their 

«0n  Interiitate  commerce,  lee  also  annotations  to  Clayton  Act,  pan. 
47-51,  pp.  497-409. 
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drivers  then  and  tbere  selling  the  its  members  are  so  engaged, 
respondent's  bread  to  such  store-  and,  second,  that  interstate  corn- 
keepers  as  wanted  to  buy,  and  merce  is  claimed  to  have  been 
then  and  there  delivering  ad-  directly  affected  by  the  alleged 
ditional  bread  gratis  to  the  pur-  unfair  methods  of  competition, 
chasers,"  held,  on  basis  of  de-  Lo^tce  v.  Lawlor,  supra  [208 
cision  in  Waffner  v.  City  of  Cov^  U.  S.  274] ;  Eastern  States  Lum- 
ington,  December  8,  1919,  251  her  Co,  v.  United  States,  supra 
U.  S.  95,  that  interstate  com-  [234  U.  S.  600] ;  Nash  v.  United 
merce  was  not  involved,  and  States,  229  U.  S.  878,  379." 
that  the  Commission,  therefore,  NaVl  Harness  Mfrs.  Ass'n.  v. 
had  no  Jurisdiction  to  hold  un-  Federal  Trade  Commission,  De- 
fair  the  giving  of  bread  gratis  cember  7,  1920,  268  Fed.  705, 
under  the  circumstances  con-  709.  (See  case  in  this  volume* 
cemed.  Ward  Baking  Co.  v.  Fed-  p.  570  at  pp.  575,  576.) 
eral  Trade  Commission,  Felh  -«»»*«.  w«».«/v«^  »»•««... ^ 
ruary  26,  1920,  264  Fed.  330  IFrECTlNG. 
(see  case  also  in  Vol.  II  of  Com-  ^^  ^,  ^, 
mission's  Decisions  at  pp.  66fr-  „**•  ^J«  "intention  that  the 
552.  or  in  1920  "Acts  from  which  ^"™^  Manufacturers'  Assocl- 
the  Commission."  etc.  at  pp.  '*'*»"  '/  "*»'  *''«*«ed  in  com- 
84-86),  reversing  Commission's  "f  **J«  answered  by  the  con- 
order  in  1  F.  T.  C.  388.  sWeratlon  •  •  •  that  Inter- 
The  court  stated  at  page  331  f***  commerce   Is  ctalmed   to 

f^^  TT^i     TT    ^*   n«««,«i««i^,,»«  ^*v®  ^^Ji  directly  affected  by 

(see    vol.    II   of   Commissions  ^.        „       -       ^  /        ^^  ^ 

TV  ^  J  KK1        -iftorw  «t  A  ^4.-  the  alleged  unfair  methods  of 

Decisions,  p.  551,  or  1920  "  Acts  ^,r^ 

*  wi  x.    i.v     i^        <    <      r*  competition.    Loewe  v.  Lawlor. 

from   which   the   Commission,"  *^    -,^^^  __   ^   __.,     _    ^     ' 


9upra  [208  U.  S.  274] ;  Eastern 
States   Lumber   Co,   v.    United 


etc.,  at  p.  85) : 

41.  "Doubtless  bread  sold  in    „^  ^  po«^  ^^    «    «^, 

Massachusetts  to  be  deUvered  to    ?5«'f*'  *«f ""^  f?**.  ^-  ^JOO]  • 


Nash  V.  United  States,  229  U. 
S.  373,  379."  Nan  Harness 
Mfrs.  Ass*n.  v.  Federal  Trade 
Con/imission,  December  7,  1920, 
268  Fed.  705,  709.  (See  case  in 
this  volume,  p.  570  at  pp.  575, 
576.) 


the  purchaser  in  Rhode  Island 
would  be  interstate  commerce, 
but  that  is  not  this  case.  More- 
over, the  commission  is  not  find- 
ing the  act  of  transportation 
from  Itfassachusetts  to  Rhode 
Island  unfair,  but  the  method 

of  local  sales  made  in  Rhode  ^uwcul  bevhw-ih  «nieii. 

Island.    If  the  respondent  had  44.   "Whatever   may   be  the 

its  own  stores  in  Rhode  Island  exact  meaning  or  extreme  scope 

and  carried  to  them  from  Mas-  of  the  still  novel  phrase  "un- 

sachusetts  bread  to  be  there  sold,  fair  method  of  competition,"  it 

this  method  of  selling  could  not  is    settled   that   it   is   for   the 

be    considered  interstate    com-  courts  and  not  the  Commission 

merce."  to  determine  as  matter  of  law 

eluded  in  the  phrase.    (Federal, 

42.  "The  contention  that  the  Etc.,  Commission  v.  Oratz,  253 

Harness  Manufacturers'  Associ-  U.  S.  421.)     And  this  rule  is 

ation  is  not  engaged  in  com-  not  avoided  by  stating  as  a  find- 

merce  is  answered  by  the  con-  ing  of  fact  what  is  a  mere  con- 

Bideration,  first,  that  many  of  elusion   of  law.     New  Jersey^ 
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ANNOTATIONS,  SEC.  »— <:ontiiiaed. 

JVPICIAL  BBTIKW— IN   eBNKBAL—  Jury   Of  unfair   competltioi]  in 

GftBttaMd.  business  could  be  lawfully  in- 

Etc.f  Co.  V.  Trade  Commission,  f erred.    So,  also,  when  the  case 

264    Fed.    509."    Standard    OU  was  in  equity,  while  it  was  the 

Co.    of  New    York   v.    Federal  province  of  the  judge  to  find  the 

Trade     Commission,    May    11,  facts,  it  also  was  his  duty,  and 

1921,  273  Fed.  478,  481.      (See  as  well  the  duty  of  a  reylewing 

case  in  this  volume,  p.  622  at  court,  to  decide  whether,  upon 

p.  626.)  those  facts  so  found,  the  injury 

^^,r»r.^  »^w.».  o^  unfair  competition   in  busl- 

GOVBT'8   P0WBB8.  •  ^  ^      ^                wi       ^*u 

ness  existed.    Presumably,  vrith 

45.  *••  •  •  while  Congress  this  recognized  existing  juris- 
has  enacted,  •  •  *  'that  un-  diction  of  Federal  courts  over 
fair  methods  of  competition  in  cases  of  unfair  business  compe- 
commerce  are  declared  unlaw-  tition  in  mind,  Congress  passed 
ful,'  it  has  not  defined  unfair  the  Trade  Commission  Act, 
competition,   or   specified    what  *    *    ♦." 

shall  constitute  unfair  competi-  47.  ''  Such,  then,  being  the 
tion.  From  this  absence  of  defi-  existing  and  by  the  act  on- 
nition,  it  is  reasonable  to  infer  changed  jurisdiction  of  such 
that  it  was  in  the  mind  of  Con-  courts  in  reference  to  questioDS 
gress  that,  as  unfair  competi-  of  unfair  competition  betweoi 
tion  had  long  been  a  subject  of  business  competitors  generally, 
judicial  scrutiny,  determination,  and  that  jurisdiction  being  ex- 
and  was  involved  in  remedial  ercised  on  well-established  legal 
suits  at  law  for  damages  and  of  principles,  it  follows  that,  when 
injunctive  suits  in  equity,  to  Congress  invoked  an  exercise  of 
prevent  continuance,  the  defini-  supervisory  power  on  the  part 
tion  and  ascertainment  of  what  of  such  courts  over  the  action  of 
constituted  unfair  competition  the  Trade  Commission,  and 
was  a  legal  question  which  the  enacted  that  this  supervisory 
law  could  determine.  Indeed,  in  power  should  be  exercised  be- 
the  nature  of  things,  it  was  Im-  fore  the  orders  of  the  Trade 
possible  to  describe  and  define  Commission  could  be  enforced, 
in  advance  just  what  constl-  It  would  seem  to  follow  that  the 
tuted  unfair  competition,  and  in  supervisory  powers  which  the 
the  final  analysis  it  became  a  court  was  meant  and  intended 
question  of  law,  after  the  facts  to  exercise  were  the  usual  pow- 
were  ascertained,  whether  such  ers  exercised  in  the  usual  way 
facts  constitute  unfair  competi-  by  those  courts  when  exercising 
tion  in  business,  for  the  test  of  their  power  to  review,  and, 
fairness,  as  of  fraud,  is  the  ap-  whil«  the  act  provided  that  the 
plication  by  the  law  of  moral  findings  of  fact  made  by  the 
standards  to  the  actions  of  Commission  were  final  and  con- 
men."  elusive,    it    still    remained   the 

46.  "  While  it  was  the  exclu-  duty  of  the  supervising  court  to 
sive  right  of  a  jury  in  a  case  at  determine  the  same  legal  qoes- 
law  to  find  the  facts  in  any  tions  which  a  supervising  court 
given  case,  it  still  remained  the  had  in  reviewing  acti<»i8  of  the 
duty  of  the  trial  judge,  before  trial  court,  namely,  whether 
entering  judgment,  to  decide  under  all  the  facts  found  by  the 
whether  from  those  facts  the  in-  Trade  Commission  a  case  of  un- 
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fair  business  competition   was   lations   of  these   parties   were 
established    •    •    •/*  under   review  by   the  Gommis- 

48.  "To  our  mind,  the  sitna-  sion  one  of  the  parties  invoked, 
tlon  is  wholly  different  from  that  as  it  had  a  right  to  do»  the  Juris- 
of  the  Interstate  Commerce  Com-  diction  of  a  court  in  equity  and 
mission.  There  the  basic  ques-  sought  to  enjoin  such  alleged 
tion  is  the  fixation  of  rates,  unfair  competition,  and  that 
which  is  a  question  of  business  court,  after  hearing,  h^d  that 
discretion,  and  in  no  sense  a  the  defendant's  business  opera- 
legal.  Judicial,  or  moral  one.  tions  did  not  constitute  unfair 
Manifestly,  Congress  did  not  competition,  but,  on  the  con- 
mean  to  confer  upon  the  Trade  trary,  the  complainant's  actions 
Commission  the  power  to  grant  did,  and  the  Trade  Commis- 
injunctions  in  cases  of  business  sion  thereafter,  upon  similar 
competition,  where  courts  would  facts  shown  to  it,  held  the  Cur- 
not  be  Justified  in  granting  in-  tis  Company  was  guilty  of  un- 
Junctions.  Indeed,  when  Con-  fair  competition  in  business, 
gress,  in  Invoking  such  review-  the  mere  existence  of  such  an 
ing  and  supervisory  power,  said  anomalous  and  contradictory 
'  the  court  •  •  •  shall  have  holding  of  legal  conclusion  upon 
Jurisdiction  of  the  proceeding  the  same  general  facts  in  and  of 
and  of  the  question  determined  itself  suggests  that,  in  the  exer- 
therein,  and  shall  have  power  to  cise  of  our  reviewing,  supervi- 
make  and  enter  upon  the  plead-  scry,  Jurisdiction,  it  is  for  us  to 
ings^  testimony,  and  proceedings  decide  whether  the  legal  ques- 
set  forth  in  such  transcript,  a  tion  before  the  Trade  Commis- 
decree  affirming,  modifying,  or  sion  was  rightly  decided  by  it, 
setting  aside  the  order  of  the  and  in  deciding  that  question 
Commission/  it  was  using  Ian-  we  may  give  due  consideration 
guage  which  aptly  described  the  to  the  reasoning  and  (pinion  of 
customary  Jurisdiction  and  the  court  referred  to,  with  a 
power  theretofore  exercised  by  view  to  avoiding  conflicting 
circuit  courts  of  appeals  in  re-  holdiags  under  substantially 
viewing  cases  of  alleged  unfair  similar  states  of  fact."  Curtis 
business  tompetitlon."  Curtis  Publishing  Co.  v.  Federal  Trade 
Publishing  Co,  v.  Federal  Trade  Commission,  March  2,  1021,  270 
Commission,  March  2,  1921,  270  Fed.  881,  910,  911.  (See  case  in 
Fed.  881,  908,  909.  (See  case  In  this  volume,  p.  579  at  pp.  612, 
this  volume,  p.  579  at  pp.  610-    613.) 

612.)  SUBSTANTUL  IKI17ST. 

EFFECT    OF    COUBT    DECISIOlf 

FASsniCf  ON  PBicncB  m  fbi-  50.  "Injunction  is  so  drastic 

VATB  LinciiTiOH.  and  prohibitive  a   remedy,   its 

49.  "  Of  course,  the  decree  in  issuance  by  a  court  of  equity  so 
that  case  [referring  to  adjudi-  carefully  safeguarded,  that  to 
cation  involving  the  same  pri-  have  substantial  question  of  the 
vate  parties  and  same  general  wisdom  of  such  issue  often  suf- 
subject  matter],  where  private  flees  to  withhold.  To  doubt  is 
rights  only  are  concerned,  binds  to  decide,  and  this  well-founded 
only  the  parties,  and  can  in  no  principle  of  equity  in  itself 
way  aifect  the  Jurisdiction  of  would  lead  a  court  of  original 
the  Trade  Commission ;  but  the  Jurisdiction  to  deny  the  strong 
fact  that  while  the  business  re-  arm  of  injunctive  relief,  •  ♦  ♦" 
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ANKOTATIONS,  SMC  I — ConUnaetf. 

JUDICIAL  BETiBir— 41JB8T11ITIAL    oppression,  and  at  fair  prlcei, 
somrr— Oratiamt.  t^  purchasers  wllUng  to  take  It 

CurH$  PuilUhint  Co.  y.  Fedenl    °P**"  *«™"  <'P«»^  announced. 
Trade    OommUrion,    March    2,       «•"  Nothing  to  aUeged  whldi 
M21,  270  Fed.  881.  914.     (See    ''""l"    ^"""'y    *"«    condnsloi. 

case  in  thto  volume,  p.  579  at    *^*'  **  P"""*  ™'^'^  '^^ 
^^y  X  or  that  competitors  had  reaton- 

able     ground     for     complaint 

TENDElf OSS  OF  PBACTICE8.        •     •     • 

51.  •••  •  ♦  A  tendency  is  55.  "The  first  count  of  the 
an  inference  from  proven  facts,  complaint  fails  to  show  any  inl- 
and an  inference  from  the  facts  fair  method  of  .competition 
as  found  by  the  Commission  Is  'practiced  by  respondents  and 
a  question  of  law  for  the  court,  the  order  based  thereon  was  im- 
•  •  • "  Standard  Oil  Co.  provident"  McReynolds,  J,  hi 
of  New  York  v.  Federal  Trade  Federal  Trade  Commission  v. 
Commission,  May  11,  1921,  273  Gratz,  June  7,  1920,  253  U.  S. 
Fed.  478,  482.  (See  case  in  this  421,  427-429,  40  Sup.  Ct  572, 
volume,  p.  622  at  p.  627.)  574,  575.    (See  case  also  in  Vol 

PLKAnnffl  ^^  ^'  Commission's  Decisions,  p. 

564  at  pp.  669,  570,  or  in  1920 

62.  "  If,  when  liberally  con-  « ^^ts  from  which  the  Commls- 

strued,  the  complaint  is  plainly  gi^^^  »  ^tc.,  p.  98  at  pp.  103, 104. 

Insufficient  to  show  unfair  com-  Qn   same  subject  see  also  an- 

petition     within     the      proper  notations  to  Clayton  Act,  pars, 

meaning  of  these  words,  there  52-.^  p.  400.) 
is  no  foundation  for  an  order 


to  desist — the  thing  which  may  scope  in 

be  prohibited  is  the  method  of  «        ,          . 

....                ii>  ^     «       J.X.  See  also  ante,  par.  7. 

competition     specified     in     the  *  ^ 

complaint.  Such  an  order  56.  •*  On  the  face  of  this  stat- 
should  follow  the  complaint ;  ute  the  legislative  Intent  is  ap* 
otherwise  it  is  improvident  and,  parent  Commissioners  are  not 
when  challenged,  will  be  an-  required  to  aver  and  prove  that 
nulled  by  the  court.  any  competitor  has  been  dam- 
53.  "  The  complaint  contains  aged  or  that  any  purchaser  has 
no  intimation  that  Warren,  been  deceived.  The  commission- 
Jones  &  Gratz  did  not  properly  ers,  representing  the  Government 
obtain  their  ties  and  bagging  as  as  parens  patriae,  are  to  exercise 
merchants  usually  do;  the  their  common  sense,  as  in- 
amount  controlled  by  them  is  formed  by  their  knowledge  of 
not  stated ;  nor  is  it  alleged  the  general  idea  of  unfair  trade 
that  they  held  a  monopoly  of  at  common  law,  and  stop  all 
either  ties  or  bagging  or  had  those  trade  practices  that  have 
ability,  purpose,  or  intent  to  a  capacity  or  a  tendency  to  in- 
acquire  one.  So  far  as  ap-  Jure  competitors  directly  or 
pears,  acting  independently,  through  deception  of  purchas- 
they  undertook  to  sell  their  law-  ers,  quite  irrespective  of 
fully  acquired  property  in  the  whether  the  specific  practices 
ordinary  course,  without  de-  in  question  have  yet  been  de- 
ception,   misrepresentation,    or  nounced  in  common*law  cases. 
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But  the  restraining  order  of  the  is  to  interpose  only  in  the  inter- 
commissioners  is  merely  pro-  est  of  the  public.  *  •  • 
visional.  The  trader  is  entitled  50.  '*  Counsel  for  the  Commis- 
to  his  day  in  court,  and  then  sion  calls  our  attention  to  the 
the  same  principles  and  tests  opinion  of  the  Circuit  Court  of 
that  have  been  applied  under  Appeals  for  the  Seventh  Oir- 
the  common  law  or  under  stat-  cuit,  not  yet  reported,  Sears, 
utes  of  the  kind  hereinbefore  Roebuck  &  Co.,  petitioners, 
recited,  are  expected  by  Con-  against  Federal  Trade  Oommis- 
gress  to  control."  Baker^  J.,  In  sion,  respondent.  [258  Fed.  807. 
Sear8  Roebuck  d  Co.  v.  Fed-  See  case  also  in  Vol.  II  of  Com- 
eral  Trade  Commission^  April  mission's  Decisions,  p.  536,  or  in 
29, 1919,  258  Fed.  307, 3U.  (See  1920  "Acts  from  which  the 
case  also  in  Vol.  II  of  Commis-  Commission,"  etc.,  at  p.  70.] 
slon's  Decisions,  p.  536  t^t  p.  541,  The  practice  there  prohibited  as 
or  in  1920  "Acts  from  which  unfair  was  extensive  advertising 
the  Commission,"  etc.,  p.  70  at  containing  false  and  misleading 
p.  75.)  statements  calculated  to  deceive 

57.  "  It  seems  to  use  that  un-  all  purchasers  and  to  discredit 
fair  methods  of  competition  be-  all  competitors.  It  was  clearly  a 
tween  individuals  are  not  con-  method  unfair  to  the  public  gen< 
templated  by  the  Act.  Congress  erally."  Ward,  J.,  In  Federal 
could  not  have  intended  to  sub-  Trctde  Comm/ission  v,  Oratz,  May 
mit  to  the  determination  of  the  14,  1919,  258  Fed.  314,  316,  317. 
Commission  such  questions  as  (See  case  also  in  Vol.  II  of  Com- 
whether  a  person,  partnership,  mission's  Decisions,  p.  545  at  pp. 
or  corporation  had  treated  or  648,  549,  or  in  1920  "Acts  from 
bribed  the  employees  of  a  com-  which  the  Commission,"  etc., 
petltor  for  the  purpose  of   in-  p.  79  at  pp.  82,  83.) 

ducing  them  to  betray  their  em-  60.  "  In  my  opinion,  Congress 
ployer.  We  think  the  unfair  had  in  mind,  in  this  legislation, 
mehods,  though  not  restricted  the  prevention  of  acts  which 
to  such  as  violate  the  Antitrust  amount  to  unfair  competition  at 
Acts,  must  be  at  least  such  as  their  very  inception.  In  this 
are  unfair  to  the  public  gener-  manner  the  antitrust  law  was 
ally.  It  seems  to  us  that  sec-  supplemented.  To  make  suc- 
tion 5  Is  intended  to  provide  a  cessful  either  a  criminal  prose- 
method  of  preventing  practices  cution  or  other  liability  under 
unfair  to  the  general  public,  and  the  Sherman  Act,  it  Is  necessary 
very  particularly  such  as  if  not  to  find  that  a  trust  or  monopoly 
prevented  will  grow  so  large  as  is  created  which  restrains  trade, 
to  lessen  competition  and  create  One  act  which  may  be  an  act 
monopolies  in  violation  of  the  of  unfair  competition  may,  of 
Antitrust  Acts.  Such  a  prellmi-  itself,  restrain  trade  and  may  do 
nary  Inquiry  and  determination  damage  to. a  complainant.  The 
constitutes  a  most  important  Federal  Trade  Commission  Act 
supplement  in  carrying  on  the  was  intended  to  reach  such  an 
public  policy  which  those  unfair  business  method  where 
acts  are  intended  to  vindicate,  the  antiturst  law  could  not  do 
♦     ♦    •  so.    Of  course,  if  all  unfair  acts 

58.  "  No  authority  Is  given  to  were  dealt  with  by  the  Federal 
any  individual  to  present  his  Trade  Commission,  there  would 
grievances  and  the  Commission  be  no  monopoly  or  trust  created. 
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ANN0TATI019B.  SBC  S— Contlniied. 

8C0P1  IN  GSNVBAL— CoaUaied.  p.  574,  or  In  1920  "Acta  from 

,    ^  which  the  Commlasion,"  etc.,  p. 

It  was  intended  by  section  6  of  03  «f  „  iqc  \ 

the  Act  to  prevent  practices  or  ^   "The  reason  assigned  bj 

methods  of  business  unfair  to  ^^  ^^^^^^  ^^^  ^^  ^^^^^  j^^ 

the  pubUc  whidi,   if  not   pre-  ^^  j^^,^.^  ^^j^^^  ^^^  ^^^^  ^ 

vented,  would  grow  and  create  ^^^    Commission    must    be  set 

monopolies,   and    thus    restrain  ^^^^^^  ^^^^  ^^  Commission 

trade  and  lessen  competition."  ^^  .  ^^^^^  authority  to  de- 

Manton.  J.,  concurring  in  Beech-  ^^^^^^^  ^^^  ^^^^  ^,  ^^^^ 

imt    Packing    Co.  j     Federal  ^^^^^^^^^y     grievances']     was 

^J^ZT^'To/"'^''^.^'  that  the  evidence  failed  to  show 

1920.  264  Fed    885    8&0      (See  ^^^^  ,^^    ^^^^  complained  of 

case  a^  in  Vol,  II  of  Oomm^  (although  acted  on  in  Individ, 

sion's  Decisions,  p.  556  at  p  662.  ^^  ^^^         respondents)  had 

or  m  1920  "Acts  from  which  the  ^^^^  ^^^^^  .  ^^^^^^  ^^^^ , 

Commission."  etc..  p.  90  at  p.  ^^^  ^^  ^^^^  ^,  ^^  p^^^, 


96.) 


Trade   Commission   to   prohibit 


61.  «« •  ♦  ♦  the  Act  under-  an  unfair  method  of  competi- 
took  to  preserve  competition  tion  found  to  have  been  used  is 
through  supervisory  action  of  not  limited  to  cases  where  the 
the  Commission.  The  potency  of  practice  had  become  general 
accomplished  facts  had  already  What  section  5  declares  unlaw- 
been  demonstrated.  The  task  of  ful  is  not  unfair  competitioiL 
the  Commission  was  to  protect  That  had  been  unlawful  before, 
competitive  business  from  fur-  What  that  section  made  unlaw- 
ther  Inroads  by  monopoly.  It  ful  were  'unfair  methods  of 
was  to  be  ever  vigilant.  If  competition' ;  that  is,  the  method 
it  discovered  that  any  business  or  means  by  which  an  unfair 
concern  had  used  any  practice  end  might  be  accomplished.  The 
which  would  be  likely  to  result  Commission  was  directed  to  act, 
in  public  Injury — ^because  In  its  if  it  had  reason  to  believe  that 
nature  it  would  tend  to  aid  or  an  'unfair  method  of  competi- 
develop  into  a  restraint  of  tlon  in  commerce  has  been,  or 
trade — ^the  Commission  was  dl-  Is  being  used.*  The  purpose  of 
rected  to  Intervene  before  any  Congress  was  to  prevent  any  un- 
act  should  be  done  or  condition  fair  method  which  may  have 
arise  violative  of  the  Antitrust  been  used  by  any  concern  in 
Act.  And  it  should  do  this  by  competition  from  becoming  its 
filing  a  complaint  with  a  view  general  practice.  It  was  only 
to  a  thorough  Investigation ;  and,  by  stopping  Its  use  before  It  be- 
lt need  be,  the  Issue  of  an  order,  came  a  general  practice,  that 
Its  action  was  to  be  prophylac-  the  apprehended  effect  of  an  un- 
tie. Its  purpose  In  respect  to  re-  fair  method  In  suppressing  com- 
stralnt  of  trade  was  preventive  petition  by  destroying  rivals 
of  diseased  conditions,  not  could  be  averted."  Brandeis,  J., 
cure."  Brandeis,  J.,  dissenting  dissenting  in  Federal  Trade 
in  Federal  Trade  Commission  v.  Commission  v.  Oratz,  June  7, 
Qratz,  June  7,  1920,  253  U.  S.  1920,  253  U.  S.  421.  441,  40  Sup. 
421,  435,  40  Sup.  Ct.  572,  577.  Ct.  572.  579.  (See  case  also  in 
(See  case  also  in  Vol.  II  of  Com-  Vol.  II  of  CJommisslon's  Dwi- 
mlsslon's  Decisions,  p.   564   at  sions,  p.  564  at  pp.  578.  579,  or 
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in  1020  ''Acts  from  which  the  slon  we  have  quoted  in  fulL 
Commission/'  etc.,  p.  98  at  pp.  Those  findings  we  accept  as 
112,  113.)  established,   and   they  are  the 

63.  On   appeal   from   a  deci-    sole  foundation   on  which   the 
slon  of  the  district  court  grant-    order  of  the  Ck>mmission  is  bot- 
ing  a  motion  to  dismiss  a  bill    tomed.      '  From   the   foregoing 
filed  by  manufacturers  of  lino-    findings,   the   Commission   con- 
leum  to  enjoin  defendant  from    eludes,'  is  its  own  statement" 
advertising,   offering,  and  sell-       65.  "  Now,  it  is  very  apparent 
iug  as  linoleum  any  product  not    that,  where  the  supervisory  re- 
theretofore  so  Icnown  and  under-    view  by  the  circuit  court  of  ap- 
stood,  on  the  ground  that  *'an    peals,  which  Congress  invoked, 
action   for    unfair    competition    provided  that  that  court  'shall 
lies  only  when  a  property  right    have  power  to  make  and  enter 
of  the  complainant  has  been. in-    upon  the  pleadings,  testimony, 
vaded,  and  the  fact  that  a  de-    and  proceedings    set    forth    in 
fendant  makes   an  article  and    such  transcript,  a  decree,'  it  is 
Bells  it  under  a  false  name  or    the   province,    and    indeed    the 
designation   and   thus   deceives    duty,  of  the  reviewing  court,  to 
the  public  does  not  give  a.  right    consider,  not  merely  the  findings 
of  action  to  another,  who  makes    of  the  Commission,  but  the  whole 
the   genuine   article    so    desig-    record,   the  whole  proofs,  and 
nated,  where   it  is  not   shown    the   whole  proceeding,   and   to 
that  defendant  has  represented    say,  first,  whether  in  view  of 
or  sold  its  product  as  that  of    all  the  proofs,  the  limited  facts 
complainant "    [quotation  from    found  by  the  Commission  really 
syllabusl,  the  circuit  court  of    passed  on  the  pertinent  and  de- 
appeals  in  Armstrong  Cork  Co,    cisive  facts,  and  so  warranted 
V.  Ringwalt   Linoleum   Works,    an  injunction;  and,  second,  if 
April  4.    1917,   240   Fed.   1022,    such  limited  facts  do  not  reach 
reversed  the  lower  court  and  re-    the  merits,  and   do   not  alone 
manded  the  case  "with  dlrec-    legally  Justify  and   warrant  a 
tions  to  reinstate  the  bill,  over-    decree  of  unfair  competition  and " 
rule  the  demurrer,  without  prej-    injunctive    relief,    then,    since 
udice  to  raising  the  same  ques-    Congress  has  enacted  that  the 
tions  on  final  hearing,  and  to    circuit  courts  of  appeals  '  shall 
proceed  to  final  hearing,"  adding    make  and  enter  upon  the  plead- 
that  '*  in  view  of  the  possibility    ings,  testimony  and  proceedings 
of  brhiging  such  matters  as  are    set  forth  in  such  transcript,  a 
here   involved    before    Federal    decree  affirming,  modifying,  or 
Trade   Commission,   this   order    setting  aside  the  order  of  the 
is  made  without  prejudice  to  the    Commission,'  it   is  quite  clear 
right  of  the  parties  while  this    that  it  is  not  only  the  province, 
bill  is  pending  to  apply  for  re-    but  the  duty,  of  the  circuit  court 
lief  to  that  body,  if  it  so  de-    of  appeals,  and  indeed  the  ex- 
sires."     (Which  was  done.    See    pressed    purpose    of    Congress 
findings  and  order  in  1  F.  T.  C.    that     such     reviewing     court 
436.)  .  should  itself  examine  the  plead- 

»THAT  TUB  nNVIKeg  OF  FACT,  IF  ings,  the  entire  testimony  and 
BUPP0BTK]IBTTESTIH0NT,8JULL  proceedings,  and  upon  such  in- 
BE  CONCLUSITS."  cluslve   examination   determine 

64.  "    *    *    *    The  findings    whether  the  facts  found  by  the 
of  fact  by  the  Trade  Commis-    Commission  and  the  proofs  on 
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ANNOTATIONS,  SBC.  i~C<Mitiiiaed. 

•THAT  THE  FntDINfig  OF  FACT,  IF  interest  of  the  poblic*    Section 

SUPPOBTED  BY  TSSmONT.  SHALL  a      m  ^v,        ^   ^  a 

tlon  as  'any  company  or  aaao- 
whlch  the  Ck)mmisslon  made  no  ciatlon,  incorporated  or  mdn- 
findings,  and  which  the  court,  In  corporated '  which  either  (a)  is 
the  absence  of  such  finding,  it-  organized  to  carry  on  biisine&» 
pelf  finds  and  determines,  ^or  profit  and  has  shares  of  cap- 
legally  established  a  case  of  un-  ital  or  capital  stock,  or  (6)  1b 
fair  business  competition  by  the  *  without  shares  of  capital  or 
Curtis  CJompany."  capital    stock,    except    partner- 

66.  "  •  •  *  accepting  in  ships,  which  is  cHrganized  to 
their  entirety  and  finality  all  carry  on  business  for  its  own 
facts  found  by  the  Commission,  profit  or  that  of  Its  members.* 
but  taking  the  whole  record  and  The  Harness  Manufacturers* 
the  proofs  on  which  the  Com-  Association  is  a  voluntary,  nn- 
mission  has  made  no  finding,  incorporated  association  and 
we  are  satisfied,  as  the  stotute  ^^^^^  without  capital  stock.  It 
provides,  *  upon  the  pleadings,  *"  ^^^  itBelt  engaged  in  business, 
testimony,  and  proceedings  set  Petitioner  contends  that  it 
forth  in  the  transcript,'  the  therefore  is  not  wlthha  the  Act 
charge  of  unfair  methods  of  ^^t  this  contention  overlooks 
competition  could  not  be  legally  the  fact  that  the  association  is 
adjudged.  If  this  was  a  case  "^^^t  the  only  one  proceeded 
where  a  trial  court  had  sub-  against ;  but  that  Its  officers  and 
mitted  these  proofs  to  a  Jury  the  members  of  its  executive 
from  which  to  find  a  verdict  of  committee,  as  well  as  its  mem- 
unfair  business  competition,  a  bership  generally,  are  included 
reviewing  court  would  be  con-  *^  the  proceedings  as  parties 
strained  to  set  such  verdict  ^^^  made  subject  to  the  Oom- 
aslde  as  not  having  testimony  mission's  order.  The  language 
to  support  it"  Curtis  Publishing  ©f  the  Act  affords  no  support 
Co.  v.  Federal  Trade  Commis-  ^^^  the  thought  that  individuals, 
sian,  March  2,  1921,  270  Fed.  Partnerships,  and  corporations 
881,  911,  912,  914,  915.  (See  can  escape  restraint,  under  the 
case  in  this  volume,  p.  579  at  ^^*»  ^^^  combining  in  the  use 
pp.  618,  614,  617. )  o'  unfair  methods  of  competi- 
tion, merely  because  they  em* 

CKINCOBPOBATBD  VOLUNTABT  AB80-  ploy  as  a  medium  therefor  an 

GUTION    NOT    DIRECTLT    BNflACKB  „«fnn/.r«rtrofflrt      irolnnf.^r    .eOA. 

IN    BU8INE88-PBOCEEDING  ""incorporated,  voluntary  asso- 

AQAiirST.  elation,  without  capital  and  not 

itself    engaged    in    commercial 

67.  '*  By  section  5  of  the  Fed-  business.    The  order  may  be  en- 
eral  Trade  Commission  Act  the  forced  by  reaching  the  oflkers 
Commission   is   given    Jurisdic-  and  members,  personally  and  in- 
tion  when  it  has  reason  to  be-  dlvldually.    A  voluntary  assod- 
lieve  that  'any  person,  partner-  ation,    having    many   members, 
ship,  or  corporation  has  been  or  may  be  brought*  into  court  by 
is  using  any  unfair  methods  of  service  on  its  officers  and  socfa 
competition  in  commerce,  and  if  of  its  members  as  are  known 
it  shall  appear  to  the  Commis-  and  can  be  conveniently  reached, 
slon  that  a  proceeding  by  it  in  sufficient  being  served  to  repre* 
respect  thereof  would  be  to  the  sent  all  the  diverse  interests." 
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[Citing  ctuea.l  Nafl  Harness  268  Fed.  705,  706,  700.  (See 
Mfrs.  As8*n  v.  FedenU  Trade  case  In  this  voliAne,  p.  570  at 
Commission,  December  7,  1020,    p.  575.) 

Sec.  6.  FURTHER  POWERS.' 

Sec.  6.  That  the  commission  shall  also  have  power — 

(a)  To  gather  and  compile  information  concerning,  ^JuJ^JJJ^ 
and  to  investigate  from  time  to  time  the  organization,  **^j^j^  *Jjj5i 
business,  conduct,  practices,  and  management  of  any  cor-  j22Soii,***biiiU 
poration  engaged  in  commerce,  excepting  banks  and  com-  SStioni!  oiMpt 
nion  carriers  subject  to  the  Act  to  regulate  commerce,  and  ^Varrterfc™" 
its  relation  to  other  corporations  and  to  individuals,  asso- 
ciations, and  partnerships. 

(b)  To  require,  by  general  or  special  orders,  corpora-  „«£*  2?"l5edS 
tions  engaged  in  commerce,  excepting  banks,  and  com- pjjjj^^^j^j 
mon  carriers  subject  to  the  Act  to  regulate  commerce,  or SMoJSSi^™' 
any  class  of  them,  or  any  of  them,  respectively,  to  file 

with  the  commission  in  such  form  as  the  commission  may 
prescribe  annual  or  special,  or  both  annual  and  special, 
reports  or  answers  in  writing  to  specific  questions,  fur- 
nishing to  the  commission  such  information  as  it  may 
lequire  as  to  the  organization,  business,  conduct,  prac- 
tices, management,  and  relation  to  other  corporations, 
partnerships,  and  individuals  of  the  respective  corpora- 
tions filing  such  reports  or  answers  in  writing.    Such  re-  b«^ndel^thf  S 
ports  and  answers  shall  be  made  under  oath,  or  otherwise,  Si5Snj^n*t£5h 
as  the  commission  may  prescribe,  and  shall  be  filed  with  JJ^S^^m?2oJ 
the  commission  within  such  reasonable  period  as  the  com-  ">^  prMcrib«. 
mission  may  prescribe,  unless  additional  time  be  granted 
in  any  case  by  the  commission. 

(c)  Whenever  a  final  decree  has  been  entered  against  eiThi?'?n*'JiS 
any  defendant  corporation  in  any  suit  brought  by  the  pMciuo^n  ?f  It- 
Cnited  States  to  prevent  and  restrain  any  violation  of  the  J^bSVrYrS?e'^i 
antitrust  Acts,*"  to  make  investigation,  upon  its  own  initi-  J^  uSSTanu' 
ative,  of  the  manner  in  which  the  decree  has  been  or  is*""*  ■'^ 
being  carried  out,  and  upon  the  application  of  the  At- 
torney General  it  shall  be  its  duty  to  make  such  investiga- 
tion.   It  shall  transmit  to  the  Attorney  General  a  report    ^  ^ 

1  .  /»      T  1  1      •  \j.      ^  transmit 

embodymfi:  its  findings  and  recommendations  as  a  result  findfn«  and  n». 

.  ..  11  -It'll  t    ommendationa  to 

of  any  such  investigation,  and  the  report  shall  be  made  Attorwor  a  en. 
public  in  the  discretion  of  the  commission. 

'  On  constitationallty,  see  also  ante,  pars.  28,  29,  p.  459. 

Proylslons  and  penalties  of  sees.  6,  8,  9,  and  10  of  this  Act  made 
tpplleable  to  the  Jurisdiction,  powers,  and  duties  conferred  and  imposed 
upon  the  Secretary  of  Agriculture  by  sec.  402  of  the  *'  Packers  and  Stock- 
yards Act,  1921."  approred  Aug.  16,  1921,  ch.  64,  42  Stat.  159. 

■*  For  text  of  Sherman  Act,  see  footnote  on  pp.  483-485.  As  enumerated 
in  last  paragraph  of  sec.  4  of  this  act,  see  p.  444. 
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Sec.  6.  FURTHER  POWERS— Continued. 
Tb  invettifate.      /J)  XJpon  the  direction  of  the  -  President  or  either 

on    dirsotion        >     '         * 

dtiiCT  HouU  iS-^^^^  ^^  Congress  to  investigate  and  report,  the  facts  re- 
o?MtitrD?2cS!  i**'i^g  ^  *^^^y  alleged  violations  of  the  antitrust  Acts  *•  by 

any  corporation. 
and^mikrrSSm!  (®)  Upon  the  application  of  the  Attorney  General  to 
rpilVcitton  ^  i^Avestigate  and  make  recommendations  for  the  readjust- 
ena*"*for  ^lUd-  ^^^^  ^^  ^^^  busincss  of  any  corporation  alleged  to  be  vio- 
nS?"  o?  ^inmd  l**l^g  ^^^  antitrust  Acts ""  in  order  that  the  corporation 
troit^MU  *"**  ^^*''y  *^hereaf ter  maintain  its  organization,  management, 

and  conduct  of  business  in  accordance  with  law. 
liJ^Jl^^^u     (^)  "^^  make  public  from  time  to  time  such  portions  of 
SSS"oMnfoTBiii"  *'^®  information  obtained  by  it  hereunder,  except  trade 
tion  obtained,     secrcts  and  namcs  of  customers,  as  it  shall  deem  expedient 
to^(5Mr«r***to^ ^^  the  public  interest;  and  to  make  annual  and  special 
om^me ndatioS  ^P^^*®  ^  ^^^  Congrcss  and  to  submit  therewith  recom- 
tion."*^  ^«^*"  mendations  for  additional  legislation ;  and  to  provide  for 
To  proTide  for  the  publication  of  its  reports  and  decisions  in  such  form 
reports  and  de-  and  manner  as  may  be  best  adapted  for  public  informa- 
tion and  use. 
powJionT^a^n d     (g)  From  time  to  time  to  classify  corporations  and  to 
JS^tSJr  iSdu  roake  rules  and  regulations  for  the  purpose  of  carrying. 
JSStioS*  o*^cL"  out  the  provisions  of  this  Act. 

lorete^trSeSJj  (^)  "^^  investigate,  from  time  to  time,  trade  conditions 
iorSn  *5ade*  oJ  ^^  *^^  ^^^^  foreign  couutrics  where  associations,  com- 
^^*^8****yj;  binations,  or  practices  of  manufacturers,  merchants,  or 
5^  Jjjj^^^  traders,  or  other  conditions,  may  affect  the  foreign  trade 
able,"**'  ■*^'^of  the  United  States,  and  to  report  to  Congress  thereon. 


aUons 
aorla- 

with  such  recommendations  as  it  deems  advisable. 


ANNOTATIONS.     . 

68-71.  *  Manufacture  ••  or  •'produc-  of  the  Navy  Department,  under- 

tion"    dlfltUiguUhed    from  took  to  make  an  Investigation  to 

commerce  —  As      affecting  ,     ^        * 

rl«bt  to  inrestigate  concern  ascertain  costs  of  production  of 

nnder  Clause  A.  a  patented  product,  in  the  mtn- 

72-79. As   affecting  right  to    ufacture  of  which  certain  secret 

Ci™wV*^°'^*'     ttntfer    processes   were    also    involved; 

that  the  purpose  of  said  Investl- 
-MAHUFACTUBB-  OB  «FBO»U<V        ^  ^o  furnish  the  Navy 

TION"  BIBTINCfVISHED  FBOM     IT      "         ^  __^*^"  ,    Z         \,        ' 

- GOHHBBCB "—IS  AFFECTIKQ  Department  with  information  to 

BifiHT  TO  iHTBSTiaiTB  COHCBBN  enable  it  to  come  to  a  concloslOD 

VKBEB  CIAUSB  !••  as  to  the  price  it  should  pay  for 

68.  Where    it   appeared    that  said  product;  that  no  complaint 

the  Commission,  at  the  request  of  unfair  competition  had  been 

■•  For  text  of  Sherman  Act,  see  footnote  on  pp.  48a-485.  As  enumerated 
in  last  paragraph  of  sec.  4  of  this  act,  see  p.  444. 

•On  Interstate  commerce,  see  also  ante,  pars.  39-43  (pp.  4G2,  468),  and 
annotations  to  Clayton  Act,  pars.  47-51  (pp.  497-499). 
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made  against  the  mannfiacturer  tal  thereto  constitute  commerce ; 

concerned ;  that  no  such  element,  and  the  regulation  of  commerce 

fartbermore,  was  In  any  way  in*  in  the  constitutional  sense  em- 

volvcd  in  the  case  and  that  no-  braces  the  regulation  at  least  of 

where  had  it  been  made  to  ap-  such    transportation.     •     •     • 

pear  that   the   defendant   was  If  it  be  held  that  the  term  in- 

''  engaged    in    interstate    com-  clndes  the  regulation  of  all  such 

merce  in  any  other  way  than  manufactures  as  are  intended  to 

any  other  corporation   or  any  be   the   subject  of   commercial 

citizen  may  be  so  engaged,  by  transactions  in  the  future,  it  is 

making     one     or     more     ship-  impossible  to  deny  that  it  would 

ments   of   manufactured   goods  also  Include  all  productive  in- 

from  one  State  into  another":  dustries    that   contemplate   the 

Held,  in  United  States  v.  Basic  same  thing.     The  result  would 

Products  Co,,  S^tember  9, 1919,  be  that  Congress  would  be  in- 

260  Fed.  472,  that  such  investi-  vested,  to  the  exclusion  of  the 

gation,  under  the  circumstances  States,  with  the  power  to  regu- 

involved,  was  beyond  the  pow-  late,  not  only  manufactures,  but 

ers  of  the  Commission.^  also    agriculture,    horticulture, 

The  court  stated,  inter  alia  stock  raising,  domestic  fisheries, 

(p.  481)  :  mining — in  short,  every  branch 

69.  "  •  •  •  investigation  of  human  industry.  For  is  there 
under  subdivision  (a),  section  one  of  them  that  does  not  con- 
6,  is  limited  to  corporations  en-  template,  more  or  less  clearly, 
gaged  in  interstate  commerce,  an  interstate  or  foreign  market 
The  defendant  is  engaged  in  *  *  *.'"  (See  case  in  this 
manufacture.  volume,  p.  542  at  p.  558.) 

70.  "A  comprehensive  consid-  

eration  of  the  lack  of  constltu-  ^  AFracriH*  bi«mt  to  ra. 

tional  authority  over  mdustry 

is  found  in  the  language  of  Mr.       72.  *'  The  plaintiff  is  a   cor- 

Justice   Lamar,   who   delivered  poration  engaged  in  the  mining, 

the  opinion  of  the  court  in  Kidd  production,  and  sal^  of  bitumi- 

V.  Pearson,  128  U.  S.  1,  20,  21,  nous  coal.     It  owns  and  oper- 

0  Sup.  Ct.  6, 10  (82  L.  Ed.  846),  ates    mines    in   Kentucky    and 

as  follows:  Ohio.      Practically    all    of    the 

71.  *"No  distinction  is  more  coal  mined  in  Kentucky  and 
popular  to  the  common  mind  or  about  one-half  of  the  coal  mined 
more  clearly  expressed  in  eco-  in  Ohio  Is  shipped  to  points 
nomlc  or  political  literature  without  those  States,  and  the 
than  that  between  manufacture  remainder  of  that  mined  in 
and  commerce.  Manufacture  is  Ohio  to  points  in  that  State.  On 
a  transformation — ^the  fashion-  January  81,  1920,  the  defendant 
ing  of  raw  materials  into  a  <Ik)mmission  served  upon  a  large 
change  of  form  for  use.  The  number  of  coal-mining  corpora- 
functions  of  commerce  are  dif-  tions,  including  the  plaintiff,  an 
ferent.  The  buying  and  selling  order  requiring  them  to  report 
and  the  transportation  inciden-  'monthly    costs    of    production 

*T1m  case  came  up  on  a  petition  for  a  writ  of  mandamui  agmtnst  tha 
company  filed  by  the  Attorney  General  at  the  request  of  the  Commission. 
Demurrer  to  the  answer  of  defendant  was  overmled  and  the  petition 
refQsed«  In  connection  with  this  case  see  fourth  paragraph  of  footnote  to 
Federal  Trade  Gommisslon  Act  on  pp.  440,  441. 
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ANNOTATIONS.  8B&  « — Continued. 

«'M1KVFACTUBB*' OB«<PBODUO-  would  apply  as  W«il  to  a  COC- 

TI0N-BI8TINGUI8HEDFB01I  poration    whose    business    wajj 

**  COHHEBGE  **— AS    AFFECTING  ».   „        ,    ^       ^  ^                 ^        ^w 

BIGHT  TO  DEMAND  BEP0BT8  UN-  whoUy  intrastate  as  to  the 
DEB  CLAUSE  B — ContiBse^.  plaintiff.  The  defendant  un- 
questionably is  demanding  ia< 
and  other  data,  as  set  out  in  formation  as  to  intrastate  corn- 
specification  accompanying  the  merce  and  as  to  coal  production, 
order/  ♦  •  ♦."  No  question  and  frankly  asserts  the  right  to 
of  unfair  competition  was   in-  do  so. 

volved,  but  defendant  "asserts  75.  "That  there  is  a  radical 
that  such  information  is  sought  distinction   between  production 
for  a  lawful  purpose  within  the  and  commerce  is  dear.     [Also 
scope  of  the  powers  conferred  Quoting   that   part  of   Kid4  v. 
upon  the  defendant  by  section  Pearson,  128  U.  S.  1,  20,  quoted 
6  of  the  said  Commission  Act."  *°  United  SiateM  v.  BaMc  Prod- 
Held,    that   under    the   circum-  «ct«  C'o.,  supra  (par.  No.  71). 3" 
stances  the  Commission  had  no  '^^'  **  ^^  the  case  of  a  corpora- 
right  to  demand  such  a  report.  ^^^^  doing  a  wholly  intrastate 
Maynard   Coal   Co.   v.   Federal  business  could  it  be  said  that 
Trade    ComrrUsaion*    April    19,  Congress     had     any     visitorlal 
1920,  Supreme  Court  of  the  Dis-  Power     under     the     commerce 
trlct    of    Columbia.      (Not    re-  clause  of  the  Constitution  of  the 
ported  in  Reporter  series.)  United  States?     (5learly  It  has 
The  court  stated,  inter  alia:  °ot.    The  fact  that  it  happens  to 
Y3^  i(  *    «    *    ^}|Q  Commission  be  the  same  corporation  in  this 
in  its  answer  *  denies  that  the  instance  which  mines  and  shlp« 
plaintiff  has  the  right  to  segre-  the  coal  does  not  give  Congress 
gate  its  business  and  to  say  that  *°y  greater  powers  to  regulate 
part  of  its  business  is  interstate  production    or    the    intrastate 
and  part  Is  intrastate,  but  in  commerce  of  such  corporation, 
order  to  ascertain  if  defendant  The    visitorlal   power   of  Con- 
is    engaged  'in    commerce    the  S^ess  is  limited  to  that  part  of 
courts   will  look  to  the  entire  ^^^  business  over  which  it  has 
business    transactions    of    the  control,   and  which   under  the 
plaintiff,  and  if  any  part  of  its  Constitution  it  has  the  power  to 
business  is  intrastate  and  a  part  regulate.  * 
interstate  and  the  whole  busi-  '^'^-  "The   power   claimed  by 
ness  is  conducted  under  one  or-  the  Commission  is  vast  and  un- 
ganization  as  is  set  forth  and  ad-  Precedented.      The    mere    fact 
mitted  in  the  plalntifTs  bill,  then  that  a  corporation  engaged  in 
the. defendant  insists  that   the  mining  ships   a  portion  of  its 
plaintiff,    considering   its    busi-  product  to  other  States  does  not 
ness  as  a  whole  (is  engaged  in)  subject  its  business  of  produc- 
interstate  commerce  and  the  de-  tion  or  its  intrastate  commerce 
fendant  has  the  right  to  ask  the  to     the    powers     of    Congress 


•     *    •  fi 


information  sought.' 

74.  "And      the      information        78.  "The     corporations    re- 
sought  in  this  case  is  such  as    ferred  to  in  the  Act  are,  by  its 


*  Q ranting  temporary  injunction  againfit  the  Oommlssion.  In  eoBDeetioB 
with  this  case  see  fourth  paragraph  of  footnote  to  Federal  Trade  CoiiBls* 
siOD  Act  on  pp.  440,  441. 
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terms,  limited  to  those  engaged  chiefly  or  wholly  to  production, 

In   *  commerce'    as    defined    In  and  under  Its  order  the  infor- 

the  Act,   and    all   the   powers  mation  which  it  has  the  power 

vested  in  the  Ck>mmiS8ion  should  to  demand  can  not  be  separated 

be,  and  it  seems  may  be,  con-  from  that  over  which  it  has  no 

Btrued     with     this     limitation,  control    *    *    *. 
But   the    Commission    has    un-        79.  "  It     follows,     therefore, 

dertaken   to   construe  the   Act  that  the  Ckimmission   can   not 

otherwise,    and    to   take   steps  compel  the  making  of  the  re- 

under   its   construction   of   the  ports  which  it  has  demanded  of 

Act  to  require  information  and  the  plaintiff."    (See  case  in  this 

reports   not   relating   to   inter-  volume,  p.  555  at  pp.  558,  563, 

state    commerce,    but    relating  564.) 

Sec.  7.  SUITS  IN  EQUITY  UNDER  ANTITRUST  ACTS. 
COMMISSION  AS  MASTER  IN  CHANCERY. 

Sec.  7.  That  in  any  suit  in  equity  brought  by  or  under  |„^JJ  5*5,^ 
the  direction  of  the  Attorney  General  as  provided  in  the  «*«*oo- 
antitrust  Acts,*^  the  court  may,  upon  the  conclusion  of  the 
testimony  therein,  if  it  shall  be  then  of  opinion  that  the 
complainant  is  entitled  to  relief,  refer  said  suit  to  theandnportantp- 
commission,  as  a  master  in  chancery,  to  ascertain  and  of  Secne. 
report  an  appropriate  form  of  decree  therein.    The  oom- 
mission  shall  proceed  upon  such  notice  to  the  parties  and  proceed  on  no- 
under  such  rules  of  procedure  as  the  court  may  prescribe, and  Mpr«MriM 

T  ii  •  •  *  -I  _x  i_  1*  by  court.    Excep- 

and  upon  the  coming  in  of  such  report  such  exceptions  tfoni.    Proceed- 
may  be  filed  and  such  proceedings  had  in  relation  thereto  equity*  cmsm. 
as  upon  the  report  of  a  master  in  other  equity  causes,  but 
the  court  may  adopt  or  reject  such  report,  in  whole  or  in  tdoi^  or  reject 
part,  and  enter  such  decree  as  the  nature  of  the  case  may  or^n  pvL^ 
ir  its  judgment  require. 

ANNOTATIONS. 

*•  TUT  El  AHT  SUIT    ♦   ♦    ♦    THB    guch     conrse     not     considered 
COVBTHAT   •   •    •   BBFSB8UD    necessary    under    the    drcum- 

SUIT   TO   THE    COMMISSION   18   A       ^  V.    ^.  .       ji   j*^a 

MASTEB  W  CMANCIBT,**  ETC  s^^nces  of  the  case  in   United 

States  ▼.  Eastman  Kodak  Co,, 
80.  Above  poBSlbUity  caUed  to    August  24,  1915,  226  Fed.  62,  81. 
the  attention  of  the  court,  but 

Sec  8,  COOPERATION  OF  OTHER  DEPARTMENTS  AND 
BUREAUS.* 

To  f  II  ml  ill, 

Sec,  8.  That  the  several  departments  and  bureaus  of  when  directed  by 

1     11  *         President,   rec- 

the  Government  when  directed  by  the  President  shall  fur- 1^^^^;  J^ 
nish  the  commission,  upon  its  request,  all  records,  papers,  J^/|^ioy*Jif* 
and  information  in  their  possession  relating  to  any  corpo- 

■•  For  text  of  Sherman  Act,  see  footnote  on  pp.  483-485.  Ab  enumerated 
In  last  paragraph  of  sec.  4  of  this  act,  see  p.  444. 

•Provisions  and  penalties  of  sees.  6.  8,  9,  and  10  of  this  Act  mads 
applicable  to  the  Jurisdiction,  powers,  and  duties  conferred  and  Imposed 
upon  the  Secretary  of  Agriculture  by  sec.  402  of  the  "  Packers  and  Stock- 
yards Act,  1021,"  approved  Aug.  15,  1921,  ch.  64,  42  Stat.  150. 
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Sec.  8.  COOPERATION  OF  OTHER  DEPARTMENTS  AND 

BUREAUS— Continued. 

ration  subject  to  any  of  the  provisions  of  this  Act,  and 
shall  detail  from  time  to  time  such  officials  and  employees 
to  the  commission  as  he  may  direct. 

Sec.  9.  EVIDENCE.  WITNESSES.  TESTIMONY.  MAN- 
DAMUS TO  ENFORCE  OBEDIENCE  TO  ACT.* 

Commission  to     Sec.  9.  That  f  Or  the  purposes  of  this  Act  the  commis- 

lutve    Accest     to    .  . 

documentary  eri- sion,  or  its  duly  authorized  agent  or  agents,  shall  at  all 
to  copy  amme.  reasonable  times  have  access  to,  for  the  purpose  of  ex- 
amination, and  the  right  to  copy  any  documentary  evi- 
dence of  any  corporation  being  investigated  or  proceeded 
teJSwi^Sf'^t-  against ;  and  the  commission  shall  have  power  to  require 
dttcUon^°of  ew^  ^7  subpcBua  the  attendance  and  testimony  of  witnesses  and 
^"^  the  production  of  all  such  documentary  evidence  relating 

to  any  matter  under  investigation.    Any  members  of  the 
BubpflBn  ft  I,  commission  may  siim  subpoenas,  and  members  and  ex- 
tion  of  wSSiS'  fl'^i^^rs  of  the  commission  may  administer  oaths  and  af- 
Rec^tion  of  eri-  firmatious,  examine  witnesses,  and  receive  evidence. 
Witnesses  and     Such  attendance  of  witnesses,  and  the  production  of 

evidence  may  be  . 

jwired^iromguch  documentary  evidence,  may  be  required  from  any 

United  stotea.    place  in  the  United  States,  at  any  designated  place  of 

Disobediencehearinsr.    And  in  case  of  disobedience  to  a  subpoena  the 

to     a     tubpoBna.  '^  ^  '^ 

commiwion  may  commissiou  may  invoke  the  aid  of  any  court  of  the  United 

invoke  aid  of  apy  •'  •'  .  . 

United  States  States  iu  requiring  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  documentary  evidence. 
In  case  of  con-     Any  of  the  district  courts  of  the  United  States  within 

tumacy    or    dis-  •^ 

ob^ienc^^of  ^oib- the  jurisdictiou  of  which  such  inquiry  is  carried  on  may, 
jurlsdidSS?  ili"^^  ^^^  ^^  contumacy  or  refusal  to  obey  a  subpoena  issued 
oMkn^  order  to  any  corporatiou  or  other  person,  issue  an  order  requir- 
ing such  corporation  or  other  person  to  appear  before  the 
commission,  or  to  produce  documentary  evidence  if  so 
Disobedience  ordered,  or  to  give  evidence  touching  the  matter  in  ques- 
ishabie  aa  con-  tiou ;  and  any  failure  to  obey  such  order  of  the  court  may 

be  punished  by  such  court  as  a  contempt  thereof. 

DirtrirtS!?ruSl!     Upon  the  application  of  the  Attorney  General  of  the 

lftSriiiS^*o2?eri'  United  States,  at  the  request  of  the  commission,  the  dis- 

JSianS^Jrttk  aS;  trict  courts  of  the  United  States  shall  have  jurisdiction 

to  issue  writs  of  mandamus  commanding  any  person  or 

corporation  to  comply  with  the  provisions  of  this  Act  or 

any  order  of  the  commission  made  in  pursuance  thereof. 

•ProTisions  and  penalties  of  sees.  6»  8,  9,  and  10  of  this  act  made 
applicable  to  the  Jurisdiction,  powers,  and  duties  conferred  and  Imposed 
upon  the  Secretary  of  Agriculture  by  sec.  402  of  the  "  Packers  and  Stock- 
yards Act,  1921,"  approved  Aug.  15,  1921,  ch.  04,  42  SUt.  169. 
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The  commission  may  order  testimony  to  bo  taken  by  ^J**™j^*Jj{^ 
deposition  in  any  proceeding  or  investigation  pending  J^^®»*  **  »*v 
under  this  Act  at  any  stage  of  such  proceeding  or  investi- 
gation.   Such  depositions  may  be  taken  before  any  person  ^  ^^jy  ^  ^^J 
designated  by  the  commission  and  having  power  to  ad-  o*i^,*^  ^ 
minister  oaths.    Such  testimony  shall  be  reduced  to  writ-    Tertimony    to 
i^  by  the  person  taking  the  deposition,  or  under  his  di-  writing,  etc. 
rection,  and  shall  then  be  subscribed  by  the  deponent. 
Any  person  may  be  compelled  to  appear  and  depose  and  testimonr^'^i'S^ 
to  produce  documentary  evidence  in  the  same  manner  as  S^c^*^ma'*b« 
witnesses  may  be  compelled  to  appear  and  testify  and  *^J^***  JJ^^JJ 
produce  documentary  evidence  before  the  commission  as  commiMioa. 
hereinbefore  provided. 

Witnesses  summoned  before  the  commission  shall  be  ^^**?«^??*v;: 

nme  mm  paid  zor 

paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  u'^itJd^'^gln^ 
the  courts  of  the  United  States,  and  witnesses  whose  dep-  ^^^^ 
ositions  are  taken  and  the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as  are  paid  for  like 
services  in  the  courts  of  the  United  States. 

No  person  shall  be  excused  from  attending  and  testify- 1 JtSnoS^w  «vf 
ing  or  from  producing  documentary  evidence  before  the  p^  fJuure^^S 
commission  or  in  obedience  to  the  subpoena  of  the  com-JJ^  «  pro- 
mission  on  the  ground  or  for  the  reason  that  the  testi- 
mony or  evidence,  documentary  or  otherwise,  required  of 
him  may  tend  to  criminate  him  or  subject  him  to  a  pen- 
alty or  forfeiture.    But  no  natural  person  shall  be  prose-  J^^  ^i?  rot 
cuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  ^jtf '^1^*^ 
account  of  any  transaction,  matter,  or  thing  concerning  »*'*«»  Jnroived. 
which  he  may  testify,  or  produce  evidence,  documentary 
or  otherwise,  before  the  commission  in  obedience  to  a  sub- 
poena issued  by  it:  Provided^  That  no  natural  person  so 
testifying  shall  be  exempt  from  prosecution  and  punish-  ^^^^^^  "" 
ment  for  perjury  committed  in  so  testifying. 

ANNOTATIONS. 

coHSTinmoiULiTTi*— iS  YiOLAT-    called    Inquisitorial   feature  of 
W«  PB0TI8I0N  AOAlifST  uiiBEA-      ^j        ^     j      ^     declaration 

that  *  for  the  purposes  of  this 

81.  "  The  Act  is  also  assailed  Act  the  Commission,  or  its  duly 

as  violating  the  fourth  amend-  authorized     agent     or     agents, 

ment  to  the  Federal  Gonstitu-  shall   at   all   reasonable   times 

tion,    which    protects    against  have  access  to,  for  the  purpose 

**  unreasonable     searches     and  of  examination,  and  the  right  to 

seizures,"  which   petitioner  as-  copy  any  documentary  evidence 

eerts  are  provided  for  by  the  so-    of  any  corporation  being  inves- 

*  ■  1,11,,  I  ,  ■  II, 

^  See  also  ante,  pars.  28,  29,  p.  460. 
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ANNOTATIONS^  BBC  f— Oonilnoed. 
C0i<i9nTim0HAiiiTT>-Ag  TIOLATIRQ    CoHiDiission  has  not  attempted 

PB0TI6I0N    AGAIICST     UNBEASOH-     ^     A^^-Ma.*     i-h^m        Qa^.m^«*     o 

ABLE  SEABCHES  AND  SEizuBKS-  *<>    ^^rdse    them.     Section   9 

OoitimMi.  otherwise  contains  complete  pro- 
vision   for   enforcing,    by    sob- 

*     tigated  or  proceeded  against ' ;  poena,  the  attendance  and  testi- 

a  provision  whose  enforcement  mony  of  witnesses  and  the  pro- 
is  provided  for  by  section  10,.  duction  of  all  documentary  evl- 

which  subjects   any  person   to  dence   relating   to   any   matter 

fine  or  imprisonment,  or  both,  under     inveetigatioiL      Beyond 

'who  shall  willfully  refuse  to  this   the   Commission    has   not 

submit  to  the  Commission  or  to  gone.     That    one    attacking   a 

any  of  its  authorized  agents,  for  statute  as  unconstitutional  most 

the  purpose  of  Inspection  and  show  that  the  alleged  unconsd- 

taking  copies,  any  documentary  tutional  feature  injures  him  is 

evidence  of  such  corporation  in  settled  by  a  long  line  of  authori- 

his  possession  or  within  his  con-  ties.       [Citing     cases.]       Nafl 

trol.'  Harness  Mfrs.  ±88*%  v.  Federal 

82.  "  Of   this   criticism   it   is  Trade  CammisHon,  December  7, 

enough  to  say  that  the  provisions  1920,  268  Fed.  705,  708.     (See 

in  question  of  sections  9  and  10  case  in  this  volume,  p.  570  at 

are  not  before  this  court    The  p.  574«) 

Sec.  10.  PENALTIES." 

tit^^^tt  ^     ^^^'  ^^*  That  any  person  who  shall  neglect  or  refuse  to 
t « ?*   OTidSIrt  *^^^^^  *^d  testify,  or  to  answer  any  lawful  inquiry,  or  to 
to'flSe^r  in?  riJ-  produce  documentary  evidence,  if  in  his  power  to  do  so, 
omnent,  or  both,  in  obedionco  to  the  subpoena  or  lawful  requirement  of  the 
commission,  shall  be  guilty  of  an  offense  and  upon  con- 
viction thereof  by  a  court  of  competent  jurisdiction  shall 
be  punished  by  a  fine  of  not  less  than  $1,000  nor  more 
than  $5,000,  or  by  imprisonment  for  not  more  than  one 
year,  or  by  both  such  fine  and  imprisonment. 
■trt!?SieSte!^OT     "^y  P^rsoii  ^^o  shall  willfully  make,  or  cause  to  be 
tSoSStel  rtS)id]!  ™^de,  any  false  entry  or  statement  of  fact  in  any  report 
raente^^vidl!^",  required  to  be  made  under  this  Act,  or  who  shall  will- 
to  mS^ctwS!  ^^^^^y  niake,  or  cause  to  be  made,  any  false  entry  in  any 
«*«••  <>'  account,  record,  or  memorandum  kept  by  any  corpora- 

tion subject  to  this  Act,  or  who  shall  willfully  neglect  or 
fail  to  make,  or  to  cause  to  be  made,  full,  true,  and  cor- 
rect entries  in  such  accounts,  records,  or  memoranda  of 
all  facts  and  transactions  appertaining  to  the  business  of 
such  corporation,  or  who  shall  willfully  remove  out  of 

"On  constitutionality,  as  rlolatlng  provision  against  onreasonable 
searches  and  seizures,  see  ante,  pars.  28,  29,  p.  459,  and  par.  81,  p.  477. 

Provisions  and  penalties  of  sees.  6,  8,  9,  and  10  of  this  Act  made 
applicable  to  the  Jurisdiction,  powers,  and  duties  conferred  and  Imposed 
upon  the  Secretary  of  Agriculture  by  sec.  402  of  the  "  Packers  and  Stock- 
yards Act.  1921,"  approved  Aug.  16.  1921.  ch.  64,  42  Stat  150. 
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the  jurisdiction  of  the  United  States,  or  willfully  muti- 
late, alter,   or  by  any  other  means  falsify  any  documen- 
tary evidence  of  such  corporation,  or  who  shall  willfully  ^ 
refuse  to  submit  to  the  commission  or  to  any  of  its  au-  to^on^MMT* 
thorized  agents,  for  the  purpose  of  inspection  and  taking 
copies,  any  documentary  evidence  of  such  corporation  in 
his  possession  or  within  his  control,  shall  be  deemed 
guilty  of  an  offense  against  the  United  States,  and  shall 
hv  subject,  upon  conviction  in  any  court  of  the  United  lect  to  ^ne^or 
States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  boS^  "°'*°**  " 
$1,000  nor  more  than  $5,000,  or  to  imprisonment  for  a 
term  of  not  more  than  three  years,  or  to  both  such  fine 
and  impriBonment. 

If  any  corporation  required  by  this  Act  to  file  any  an-  poJSJS^  to  *Si 
Dual  or  special  report  shall  fail  so  to  do  within  the  time  ^^^'^  '«i»^ 
fixed  by  the  commission  for  filing  the  same,  and  such 
failure  shall  continue  for  thirty  days  after  notice  of  such 
default,  the  corporation  shall  forfeit  to  the  United  States  mA^S^m- 
the  sum  of  $100  for  each  and  every  day  of  the  continu-   °"        "^ 
ance  of  such  failure,  which  forfeiture  shall  be  payable 
into  the  Treasury  of  the  United  States,  and  shall  be  re- 
coverable in  a  civil  suit  in  the  name  of  the  United  States  cwrSiiMn'V* 
brought  in  the  district  where  the  corporation  has  its^?ft7u'n   hlu 
principal  office  or  in  any  district  in  which  it  shall  do  S^'dkl^biuiSS 
business.     It  shall  be  the  duty  of  the  various  district  ^7*i*rS'«7?^2 
attorneys,  under  the  direction  of  the  Attorney  General  JJJ^**  *•'  **" 
of  the  United  States,  to  prosecute  for  the  recovery  of  for- 
feitures.    The  costs  and  expenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the  expenses  of 
the  courts  of  the  United  States. 

Any  officer  or  employee  of  the  commission  who  shall  ^jj^'^J^J^^ 
make  public  any  information  obtained  by  the  commission  piSJ2e**Jf **^bSl 
without  its  authority,  unless  directed  by  a  court,  shall  be  JbiJ*®b7  K?*'5i 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  {Jg[**""*°*  •' 
thereof,  shall  be  punished  by  a  fine  not  exceeding  $6,000, 
or  by  imprisonment  not  exceeding  one  year,  or  by  fine 
and  imprisonment,  in  the  discretion  of  the  court. 

Sec   11.  ANTITRUST  ACTS  AND  ACT  TO  REGULATE 
COMMERCE. 

Sec.  11.  Nothing  contained  in  this  Act  shall  be  con-  thiJ^^irtf **^**^  ^ 
strued  to  prevent  or  interfere  with  the  enforcement  of 
the  provisions  of  the  antitrust  Acts  ^^  or  the  Acts  to  regu- 

*>*  For  text  of  Sherman  Act,  see  footnote  on  pp.  483-485.    Am  enumerated 
in  last  paracimph  of  sec.  4  of  this  act,  see  p.  444. 
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Sec.  11.  ANTITRUST  ACTS  AND  ACT  TO  BE6ULATB 

COMMERCE— Continued. 

late  commerce,  nor  shall  anything  contained  in  the  Act 
be  construed  to  alter,  modify,  or  repeal  the  said  antitrust 
Acts  or  the  Acts  to  regulate  commerce  or  any  part  or 
parts  thereof. 
Approved,  September  26,  1914 

ANNOTATIONS  TO  ACT  AS  A  WHOLE. 

88.  Resale    price    maintenance — In    of  them  not  only  expressing  no 

general.  dissent    from    such    plan    but 

84.  As  an  agreement  or  com-         ^     ,,  ,       . 

blnatlon     under     Sherman    actually  cooperating  in  carrying 

Antitnist  Act.  it  out  by  themselyea  seUing  at 

85. Refusal  to  sell — As  price    the    prices    named,    you    may 

8«_»0.  ^'—Right  to.  reasonably  find  from  such  fart 

that   there  was   an   agreement 

BBSALB   PRICE   HAiiVTENAifCK  —  IN    forbidden  by  the  Sherman  Anti- 

aENERAL.^  trust  Act"  was  erroneous  and 

See  also  ante,  par.  23.  material,  as   the  facts  recited 

88.  Nothing  found  in  either  "  ^"^  ^^^  ^^^^^  *«  establish  an 
the  Clayton  or  Federal  Trade  a^^^ment  or  combinaUon  for- 
Commission  Acts  validates  ^^^^^"  ^^  ^^«  Sherman  Act- 
price  restrictions  by  a  vendor  ^''^J'  ^  ^^'^  ^-  ^''^^^^  ^«^"^ 
on  resale  of  property  sold  abso-  ^^'^  ^^^^^  ^^'  ^®^^»  ^^  ^-  ^-  ~ 
lutely  by  him.    Ford  Motor  Co,  ^^  ^^^'  ^^'  ^^' 

v.  Union  Motor  Sales  Co.,  Au-    refusaIi  TO  sell  >«— AS  Plici 

gust  1,  1917,  Circuit  Court  of  Pixwo. 

Appeals,  244  Fed.  156,  180.  85.  "  ♦     ♦     •     Let  it  be  as- 

AS  All  ASREBMENT  OR  CONBI-  sumed  that  the  defendant  de- 

NATiON  UNDER  SHERMAN  ANTI-  cliues  business  With  all  who  re- 
TRUST  ACT.  j^g^  ^^  maintain  prices.  If 
84.  Held  (three  judges  dis-  such  refusal  affected  a  necessity 
sen  ting),  That  a  charge  by  the  of  life,  or  even  a  staple  artide 
trial  court  to  the  jury  in  which  of  trade,  the  matter  might  be 
the  court  stated  to  them  that  serious,  and  history  might  be 
"if  you  shall  find  that  the  de-  appealed  to  for  instances  of 
fendant  indicated  a  sales  plan  statutory  punishment — e.  g.,  the 
to  the  wholesalers  and  jobbers,  engrossing  acts — ^but  mere  ab- 
which  plan  fixed  the  price  be-  stentlon  from  dealing  can  not 
low  which  the  wholesalers  and  per  se  be  price  fixing,  becsuse 
jobbers  were  not  to  sell  to  re-  the  price  is  not  made  to  depend 
tailors,  and  you  find  the  de-  upon  any  contract  or  agreement 
fendant  called  this  particular  even  thought  by  the  parties  to 
feature  of  this  plan  to  their  at-  be  enforceable.  To  call  de- 
tention on  very  many  occasions,  fendant's  acts  price  fixing  is  in- 
and  you  find  the  great  majority  accurate    and    evades    obvions 

u  See  also  In  this  general  connection  casee,  among  others,  of  Stnut  t. 
Yictor  Talking  Maehine  Co.,  Apr.  0,  1917,  243  U.  8.  490,  and  Botton  Stwn 
T.  American  OraphopTione  Oo»,  Mar.  4,  1918,  246  U.  8.  8. 

xQn  refasal  to  sell  as  involTed  in  connection  with  resale  price  nain- 
tenance,  see  also  post,  annotations  to  Clayton  Act,  pars.  4-16,  pp.  487-490. 
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legal  qnefltUNUi,  tIs,  whether  de*  his  will.    The  contraet  and  the 

fendaat  has  the  right  to  decline  prke  are  legally  mere  surplna- 

busiuess,  and  whether  it  is  any-  age :  the  constitutional  yiolation 

body's  business  why   the  busi-  lies  in  the  compulsion  whereby 

ness   is   declined."     Oreat   AU  he  is  deprived  of  his  property 

lantio    d    Paoiflo    Tea    Co.    v.  for  a  private  purpose.     If  de- 

Cream  of  Wheat  Co.,  Jnly  20,  fendant's  actual  scheme  of  in- 

1915,  224  Fed.  566,  572 ;  affirmed  terstate   business   is   unlawful, 

November  10,  1915,  227  Fed.  46.  the  United  States  certainly,  and 

BIGHT  TO.  ^^^     perhaps     an     individual 

plaintiff  can  put  it  out  of  busi- 

See  also  ante,  par.  23.  j^^ .  ^^^  neither  the  Nation  nor 

86.  **  *  *  *.  Numerous  in-  any  individual  can  take  a^iray 
dividuals  and  corporations  have  its  property  with  or  without 
been  enjoined  from  restraining  compensation  for  the  private 
the  trade  of  other  people,  no  use  of  anyone.'*  Qreat  Atlantic 
matter  how  flourishing  the  rf  Pacific  Tea  Co.  v.  Cream  of 
offenders'  trade  might  be,  nor  Wheat  Co.,  July  20,  1915„  224 
how  greatly  the  general  volume  Fed.  566,  574,  675. 

of  trade  had  increased  during  88.  "  *     *     *     We  had  sup- 

the   period    of   restraint.     But  posed  that  it  was   elementary 

never  before  has  it  been  urged  law  that  the  trader  could  buy 

that,  if  J.  S.  made  enough  of  from  whom  he  pleased  and  sell 

anything   to   supply   both   Doe  to  whom  he  pleased,  and  that  his 

and  Koe,  and  sold  it  all  to  Doe,  selection   of   seller    and    buyer 

refusing  even  to  bargain  with  was   wholly   his   own   concern^ 

Roe,  for  any  reason  or  no  rea-  'It  is  a  part  of  a  man's  civil 

son,  such  conduct  gave  Roe  a  rights  that  he  be  at  liberty  to 

cause  of  action.     If  Congress  refuse  business   relations  with 

has  sought  to  give  him  one,  the  any    person    whomsoever, 

gift  is  invalid,  because  the  stat-  whether  the  refusal  rests  upon 

ute  takes  from  one  person  for  reason,  or  be  the  result  of  whim, 

the  private  use  of  another  the  caprice,    prejudice,    or   malice.* 

first  person's  private  property.  Cooley  on  Torts,  page  278.    See, 

87.  "  Using  the  word  *  sell '  or  also,  our  own  opinion  in  Oreater 
*  sale '  conceals  the  issue.  If  a  New  York  FUm  Co.  v.  Biograph 
man  prefers  to  keep  what  he  Co.  203  Fed.  89, 121, 0.  O.  A.  375. 
has,  an  offer  of  money  to  salve  89.  "  Before  the  Sherman  Act 
the  taking  thereof  does  not  pre-  it  was  the  law  that  a  dealer 
vent  such  taking  from  being  might  reject  the  offer  of  a  pro- 
confiscation.  The  Cream  of  posing  buyer,  for  any  reason 
Wheat  Co.  is  purely  a  private  that  appealed  to  him;  it  might 
concern  except  as  regulated  by  be  because  he  did  not  like  the 
its  creating  law.  It  is  an  ordi-  other's  business  methods,  or  be- 
nary  m^chant  whose  business  cause  he  had  some  personal  dif-* 
is  affected  by  no  public  use  ference  with  him,  political 
whatever.  The  statute,  as  con-  racial  or  social.  That  was 
itrued  .  by  plaintiff,  descends  purely  his  own  affair  with 
upon  that  private  merchant  and  which  nobody  else  had  any  con- 
commands  him  to  make  a  con-  cem.  Neither  the  Sherman  Act, 
tract  by  which  he  transfers  his  nor  any  decision  of  the  Supreme 
property  for  a  price  but  against  Court  construing  the  same,  nor 

.     74686—22 81 
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ANNOTATIONS  TO  ACT  Aft  A  WHOLR— Contfamdl 

BBULl  FBIGI  MAIHTKHAHCB^  throughout  the  different  States 
BKFUBAL  to  BBii^-El€«T  TO—  ^jjlch  undertake  to  bind  them 
OoitiMed.  ^  observe  fixed  resale  prices, 
the  Olayton  Act,  has  changed  xn  the  first,  the  manufacturer 
the  law  in  this  particular.  We  ^^t  exercises  his  Independent 
have  not  yet  reached  the  stage  discretion  concerning  his  cus- 
where  the  selection  of  a  trader's  tomers  and  there  is  no  contract 
customers  is  made  for  him  by  or  combination  wtiich  imposes 
the  Government."  Ch-eat  At-  any  limitation  on  the  purchaser. 
lantio  A  Paeifio  Tea  Co,  v.  jq  ti^e  second  the  parties  are 
Cream  of  Wheat  Co,,  November  combined  through  agreements 
10,  1915,  Circuit  CJourt  of  Ap-  designed  to  take  away  dealers' 
peals,  227  Fed.  46,  49,  affirming  control  of  their  own  affairs  and 
decision  in  224  Fed.  666.  thereby  destroy  competition  and 
00.  "  It  seems  unnecessary  to  restrain  the  free  and  natural 
dwell  upon  the  obvious  differ-  flow  of  trade  amongst  the 
ence  between  the  situation  pre-  states."  United  States  v.  Schra- 
sented  when  a  manufacturer  (|er*«  Sons  /na,  March  1,  1920, 
merely  indicates  his  wishes  con-  252  U.  S.  85,  09,  reaffirming  de- 
cerning prices  and  declines  fur-  cision  in  Dr,  MUes  Medical  Co, 
tljer  dealings  with  all  who  fail  y.  Park  <£•  Son*s  Co.,  220  U.  S. 
to  observe  them,  and  one  where  873,  distinguishing  the  same 
he  enters  into  agreements—  from  United  States  v.  Colgate 
whether  express  or  implied  from  ^  qq.,  250  U.  S.  300,  and  revers- 
a  course  of  dealing  or  other  cir-  i^g  264  Fed.  175. 
cumstances — with  all  customers 

THE  CLAYTON  ACT." 

[Approved  Oct  15.  1914.1 

[PuBiJO — No.  212 — 63d  Congkess.] 

[H.  R.  15657.] 

AN  A.CT  To  snpplement  eziBting  laws  against  unlawful  restraints  and 

monopolies,  and  for  other  purposes. 

Sec,  1.  DEFINITIONS. 

Be  it  enacted  by  the  Senate  and  House  of  Representor 
tives  of  the  United  States  of  America  in  Congress  as- 
Aatitrmt^^^j^^^  That  "antitrust  laws,"  as  used  herein,  includes 

1*  Annotations  cover  cases  through  278  Fed.  768  (part  8.  AdvaDce 
Sheets,  issued  as  of  Sept,  1,  IMl),  and  41  Sup.  Ct.  Reporter  626.  whidi 
disposes  of  all  cases  decided  at  the  October  term,  1920  (last  dedsioDi 
handed  down  on  June  6  1921).  In  the  case  of  sections  other  than  sees.  1. 
2,  8,  7,  8  (sections  administered  by  the  Commission  in  so  far  as  applicable. 
See  first  paragraph  of  sec.  11  on  p.  52),  and  11,  annotation  has  been 
limited  to  a  list  of  the  decisions  for  the  reason  that  some  of  such  sections 
do  not  Inyolve  the  Commission  at  all,  and  the  rest  do  so  onij  more  or  less 
remotely.  It  should  be  noted  that  the  cases  of  8tand4ird  Ffuhion  Co.  ▼. 
Magrane,  Houston  Co.,  June  28,  1919.  259  Fed.  798;  DMted  Btatet  ▼. 
United  Shoe  MadtUnery  Co.,  Mar.  31.  1920.  264  Fed.  188 ;  CurH$  PuWth- 
ino  Co,  T.  Federal  Trado  Commisiion,  Mar.  2,  1921«  270  Fed.  811.  aa^ 


laws. 
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the  Act  entitled  ^  An  Act  to  protect  trade  and  commerce 
against  unlawful  reetraints  and  monopoUes,"  approved 
July  second,  eighteen  hundred  and  ninety^*;  sections 
seventy-three  to  seventy-seven,  inclusive,  of  an  Act  en- 
titled "  An  Act  to  reduce  taxation,  to  provide  revenue  for 
the  Government,  and  for  other  purposes,"  of  August 
twenty-seventh,  eighteen  hundred  and  ninety-four;  an 
Act  entitled  "An  Act  to  amend  sections  seventy-three 
and  seventy-six  of  the  Act  of  August  twenty-seventh, 
eighteen  hundred  and  ninety-four,  entitled  *An  Act  to 
reduce  taxation,  to  provide  revenue  for  the  Government, 
and  for  other  purposes,'"  approved  February  twelfth, 
nineteen  hundred  and  thirteen ;  and  also  this  Act. 

"Commerce,"  as  used  herein,  means  trade  or  com-  * 
merce  among  the  several  States  and  with  foreign  nations, 
or  between  the  District  of  Columbia  or  any  Territory  of 
the  United  States  and  any  State,  Territory,  or  foreign 
nation,  or  between  any  insular  possessions  or  other  places 
under  the  jurisdiction  of  the  United  States,  or  between 

PruU  Orowert  Bmprets,  Inc  r.  Federal  Trade  Commiaaion,  June  16,  IfKIl, 
274  Fed.  205,  are,  as  of  June  30,  1921,  pending  on  appeal  In  the  Supreme 
Ooort. 

It  ihould  alio  be  noted  in  connection  with  this  law — 

That  the  so-called  Shipping  Board  Act  (see.  15,  ch.  461,  e4th  Cong., 
1st  sees.)  proTides  that  *' everj^  agreement,  modification,  or  cancellation 
lawful  under  this  section  shall  be  excepted  from  the  provisions  of  the  Act 
approved  July  2,  1890.  entitled  'An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,'  and  amendments  and  acts 
supplementary  thereto    •     •     •" ; 

That  the  Jurisdiction  of  the  Commission  Is  limited  by  the  "  Packers  and 
Stockyards  Act,  1921,"  approved  Aug.  15,  1921,  ch.  64,  42  SUt.  159.  sec 
406  of  said  Act,  providing  that  "  on  and  after  the  enactment  of  this  Act  and 
■o  long  asi  it  remains  in  elfect  the  Federal  Trade  Commission  shall  havs 
no  power  or  Jurisdiction  so  far  as  relating  to  any  matter  which  by  this 
Act  is  made  subject  to  the  Jurisdiction  of  the  Secretary  [of  Agriculture], 
except  in  cases  in  which,  before  the  enactment  of  this  Act,  complaint  has 
been  served  under  sec.  5  of  the  Act  entitled  '  An  Act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  pur-- 
poses,'  approved  Sept.  26,  1914,  or  under  sec.  11  of  the  Act  entitled 
*An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes,'  approved  October  16,  1914,  and  ex- 
cept when  the  Secretary  of  Agriculture,  in  the  exercise  of  his  duties  her^ 
snder,  shaU  request  of  the  said  Federal  Trade  Commission  that  it  mak* 
investigations  and  report  in  any  case  " ;  and 

That  by  the  last  paragraph  of  sec.  407  of  the  Transportation  Act,  ap- 
proved Feb.  28,  1920,  ch.  91,  41  Stet.  466  at  482,  the  provisions  of  the 
Clayton  Act  and  of  all  other  restraints  or  prohibitions.  State  or  Federal, 
are  made  inapplicable  to  carriers,  in  so  fac  as  the  provisions  of  the  sec- 
tion la  question,  which  relate  to  division  of  traflic,  acquisition  by  a  carrier 
of  control  of  other  carriers  and  consolidation  of  railroad  systems  or  raU- 
roads,  are  concerned. 

''The  Sherman  Act  (26  Stat.  209),  which,  as  a  matter  of  convenience^ 
Is  printed  herewith.    While  the  Act  Itself  has  not  been  amended,  appro-* 
priations  tmt  the  fiscal   years  ending  June  80,   1920,   1921,   and    1923 
(Sundry  Civil  Appropriation  Act,  July  19,  1919,  ch.  24,  41   SUt.  208, 
Sundry  Civil  AppropriaUon  Act,  June  5,  1920,  ch.  285.  41   Stat.  922, 
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See.  1.  DEFINITIONS— Continoed, 

any  such  possession  or  place  and  any  State  or  Territory 
of  the  United  States  or  the  District  of  C!olumbia  or  any 
foreign  nation,  or  within  the  District  of  Columbia  or  any 
Territory  or  any  insular  possession  or  other  place  under 
the  jurisdiction  of  the  United  States:  Provided^  That 
nothing  in  this  Act  contained  shall  apply  to  the  Philip- 
pine Islands. 
«^i*®°  ®'  The  word  "person"  or  "persons"  wherever  used  in 
this  Act  shall  be  deemed  to  include  corporations  and  as- 
sociations existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  Terri- 
tories, the  laws  of  any  State,  or  the  laws  of  any  foreign 
country. 

"  COmiEBCE.**  (pp.  462,  463),  and  annotations 

On   interstate   commerce,   see  to    this    act,    pars    47-451    (i^ 

annotations    to   Federal    Trade  497-499). 
Commission    Act,    pars.    39-43 

and  Sundry  Clyll  Appropriation  Act,  Mar.  4,  1921,  ch.  161.  41  Stat.  1411, 
respectively),  were  made  contingent  upon  no  part  of  the  moneye  bdng — 

"  Spent  in  the  prosecution  of  any  organisation  or  Indlridual  for  entering 
into  any  combination  or  agreement  having  in  view  the  Increasing  of  wagrs, 
shortening  of  hours  or  bettering  the  conditions  of  labor,  or  for  any  act 
done  In  furtherance  thereof,  not  In  itself  unlawful :  Provided  further.  That 
no  part  of  this  appropriation  shall  be  expended  for  the  prosecution  of 
producers  of  farm  products  and  associations  of  farmers  who  coopeiate 
and  organise  in  an  effort  to  and  for  the  purpose  to  obtain  and  maintain 
a  fair  and  reasonable  price  for  their  products.** 

The  act,  omitting  the  usual  formal  "Be  it  enacted/*  etc.,  follows: 

CONTRACTS^  COMBINATIONS,  BTC.,  IN  RKSTRAINT  OF  TRAD!   ILLBOAL^ 

Sbction  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Breiy 
person  who  shall  make  any  such  contract  or  engage  In  any  such  combina- 
tion or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine  not  etceeding  five  thonaand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

PERSON    MONOPOLIZINQ    TRADE    OUILIT    OF    MISDEMEANOR — PENALTT. 

8ec.  2.  Bvery  person  who  shall  monopolize,  or  attempt  to  monopolise, 
or  combine  or  conspire  with  any  other  person  or  persons,  to  monopolise 
any  part  of  the  trade  or  commerce  among  the  several  States,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  flue  not  exceeding  Hve  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  punishments.  In 
the  discretion  of  the  court. 

COMBINATIONS  IN  TIBBITORIIS  OR  DISTRICT  OV  COI^CMBIA  ILLBOAL — ^PENAl/TT. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  otiierwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  in  any  Territory  of  the 
United  States  or  of  the  District  of  Columbia,  or  In  restraint  of  trade  or 
commerce  between  any  such  Territory  and  another,  or  between  any  sack 
Territory  or  Territories  and  any  State  or  States  or  the  District  of  Colom- 
bia, or  with  foreign  nations,  or  between  the  District  of  Columbia  and  tny 
State  or  States  or  foreign  nations,  is  hereby  declared  illegal.     Bvery  per- 
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Sec  2.  PRICE  DISCRIMINATION.** 


Si»-  2.  That  it  shall  be  unlawful  for  any  person  en-  J2S*''***  bt  to 
gaged  in  commerce,  in  the  course  of  such  commerce,  either  {iiJi**iJ*!j&[ 
directly  or  indirectly  to  discriminate  in  price  between g^ J" ^3to 
different  purchasers  of  commodities,  which  commodities  ^^ 
are  sold  for  use,  consumption,  or  resale  within  the  United 

son  who  Bhall  make  any  such  contract  or  engage  In  any  such  combination 
or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  fire  tbonsand  dollaza,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  In 
the  discretion  of  the  court. 

BNrOBCBMBNT. 

6ic.  4.  The  soTeral  circuit  courts  of  the  United  States  are  hereby  In- 
vested with  Jurisdiction  to  prevent  and  restrain  violations  of  this  act,  and 
it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States, 
in  their  respective  districts,  under  the  direction  of  the  Attorney  General, 
to  institute  proceedings  in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth  the  o<ise  and 
praying  that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of  such 
petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and  pending  such  petition  and  before  final 
decree,  the  court  may  at  any  time  make  such  temporary  restraining  order 
or  prohibition  as  shall  be  deemed  Just  in  the  premises. 

ADDITIONAL  PABTISB. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  any  proceed- 
ing  under  section  four  of  this  act  may  be  pending,  that  the  ends  of  Justice 
require  that  other  parties  should  be  brought  before  the  court,  the  court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the  district  in 
which  the  court  is  held  or  not ;  and  subpoenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

FORPBITUBI  or  PBOPSBTT. 

Sac.  e.  Any  property  owned  under  any  contract  or  by  any  combination, 
or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  mentioned 
in  section  one  of  this  act,  and  being  in  the  course  of  transportation  from 
one  State  to  another,  or  to  a  foreign  country,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by  like  proceedings  as 
those  provided  by  law  for  the  forfeiture,  seizure,  and  condemnation  of 
property  imported  into  the  United  States  contrary  to  law. 

8UIT8 RBCOVSBT. 

Sac.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit  court  of 
the  United  States,  in  the  district  In  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of  suit,  including 
a  reasonable  attorney's  fee. 

''PBB80N''  OB  "PSBSONS''  DSPINSD. 

Sic,  8.  That  the  word  "person,"  or  "persons,"  wherever  used  in  this 
act  shall  be  deemed  to  include  corporations  and  associations  existing  under 
or  authorised  by  the  laws  of  either  the  United  States,  the  laws  of  any  of 
the  Territories,  the  laws  of  any  State  or  the  laws  of  any  foreign  country. 

"  On  provisions  of  the  Shipping  Board  Act,  Packers  and  Stockyards  Act, 
1021,  and  Transportation  Act,  limiting  the  scope  of  the  Clayton  Act  in 
certain  cases,  see  second,  third,  and  fourth  paragraphs  of  the  footnote 
on  p.  483. 
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Sec  2.  PRICE  DISCRIMINATION— Gontinned. 

States  or  any  Territory  thereof  or  the  District  of  Colum- 
bia or  any  insular  possession  or  other  place  under  the 
jurisdiction  of  the  United  States,  where  the  effect  of  such 
discrimination  may  be  to  substantially  lessen  competi- 
tion or  tend  to  create  a  monopoly  in  any  line  of  com- 
But  p«nniiitbit  merce :  Provided^  That  nothing  herein  contained  shall 
fermco  ia  gnSt,  prevent  discrimination  m  price  between  purchasers  ox 
S^orin'^iSuiw  commodities   on   account  of   differences  in  the  grade, 
Sort,  oS^ff  made  quality,  or  quantity  of  the  commodity  sold,  or  that  makes 
SoM^  mnd**     '  only  duc  allowance  for  difference  in  the  cost  of  selling  or 

transportation,  or  discrimination  in  price  in  the  same  or 
different  communities  made  in  good  faith  to  meet  com- 

icct^^^^'SSom"  P^**^*^^^  •  -^^^  provided  furtlier^  That  nothing  herein  con- 
•r«  «^»k  *j««»- tained  shall  prevent  persons  engaged  in  selling  goods, 

wares,  or  merchandise  in  commerce  from  selecting  their 
own  customers  in  bona  fide  transactions  and  not  in  re- 
straint of  trade. 

ANNOTATIONS. 

1.  Commlaslon  action  not  preroQul-    criminations       by       defendant 

2.  LeaJi***  ^^  ^r\ynX^  nxit.  against  plalntiflf  in  violatioii  of 
8.  RefuBa'l  to  Bell  chain-store  con-    Clayton  Act,  October  15,  1914, 

cem  as  not  a  wholesaler.  ch.  823,  38  Stat  730,  although 

4-7.  Refusal  to  sell  on  account  of  the  Federal  Trade  Commissioo 

failure  to  obaerre  suggested  ym    taken    no    action    in    the 

resale  prices.  ,       „        /^     ^  ^.  -_ 

fr-11.  "  Restraint  of  trade  "—Aa  m-  premises."       (Quotation     from 

▼olred    by    or    resting    on  syllabus.)     Frey  d  Son,  Inc.,  v. 

patent,  trade  name  or  mark  Cudahy  Packing  Co.,  April  27, 

or  copyright  monopoly,  and  3,926  282  Fed.  640. 
refusal  to  sell.  * 

12,18.  "That   nothing   herein   con- 
tained shall  prevent  persons  LKISW- 
engaged    in    selling    goods, 

wares,    or    merchandise    in        2.  "  In     the    opinion    of    the 

commerce     from      selecting  court,  section  2  of  the  act  is  lim- 

their     own     customers     In  .^.^  ^^  ^^^  ^^  ^^^  ^^^  ^nd 

bona   flde  transactions  and  ^        -         -  .         ,     *      «• 

not  in  restraint  of  trade.  ttierefore  does  not  apply  to  any 

14, 16.  Trade  classifications — Whole-    of  the  acts  prohibited  by  section 
saler  as  distinguished  from    3."      United    States    Y.    United 

-.  .-  il^^""  *"!  '■^*t"^!-  ,  ^  Shoe  Madhinery  Co.,  March  81, 
ie,17.  "Where  the  effect  of  such  o-u  TToH   l«Wl  IAS 

discrimination    may    be    to    1®20,  264  Fed.  138,  165. 

substantially   lessen   compe- 
tition or   tend  to  create  a    BEFUBIL  TO  SELL  CEAIN-STOBB  CO'* 
monopoly    in    any    line    of  CERN  AS  NOT  1  WHOUBSiUB. 


commerce." 


3.  Held,  In  Great  Atlantic  d 
^'"l^i^^.iTi!!!.^.^^*^^'    ^«ji/to   Tea   Co.   t.   Cream  of 

BITK  TO  PRITATE  SUIT.  .^_    '      ^       _.        ,.  --1     -j.    *  a«. 

Wheat  Co.,  Circuit  Court  of  Ap- 

1.  Held,  That  "  an  action  may    peals,  November  10,  1915,  227 

soqietimes  be  maintained  in  the   Fed.  46,  that  such  a  refasal  dotf 

Federal  district  court  to  recover    not  constitute  a  discrimination 

damages  for  alleged,  price  dis-   in    price,    under    the    drcnm* 
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Stances  set  forth,  in  Tlolation  of  ftodant    has    a    monopoly    In 

section  2.     (See  pott,  pars.  14,  Oream  of  Wheat;   (2)  through 

15.)  such  monopoly  It  Axes  the  re* 

sale    price     of     that     article; 

REFUSIL  TO  SELL  OH  AGOOIJlfr  OF  fv^^^^^n^     io\    u  r>,^^««fo  ^rJ 

FAIL17BE  TO  OBSIBTI  B1TG«BBTBD  therefore,  (3)  It  prevents  com- 

BHALl  PBICB8.*«  petition  in  Cream  of  Wheat  and 

violates  the  body  of  section  2. 

See  also  past,  parts.  8-11, 14-15.  Again;  (1)  Preventing  competl- 

4.  -Defendant  was  engaged  ^^°  ^  restraint  of  trade;  (2) 
In  seUing,  nnder  a  trade  name,  ^^^^^ndant  does  prevent  compe- 
purmed  wheat  middlings,  se-  ****^^'  therefore  (3)  it  re- 
lected  by  It  and  put  up  in  pack-  ^^™*°«  *^^^®  ^^  *»  ^^*  ^"*^^ 
ages.       Its     whole     business  *^^     exception     of    section    2. 

.  «  •  »* 

covered  less  than  1  per  cent  of 

the  total  middllngB  bought  and  ^-  ^"W-  "^^at  defendant*, 
sold  in  the  country.  It  decided  «*"'^  <>'  ™""^"<^*  ""*«"•  *^«  '^'•■ 
to  sell  only  to  wholesalers,  and  cu^^tances  set  forth  does  not 
so  announced  to  the  trade,  but  institute  an  unreasonable  re- 
fer a  time  made  an  exception  "  ■*™'"*  *'  *™"*«  •'®'  P"*=«  ^^ 
to  a  concern  operating  a  line  of  crln»»i>»tlon  the  effect  of  which 
chain  stores  seUing  to  the  gen-  "  ™*y  »«  to  substantially  lessen 
eral  public  at  reUll.  It  also  an-  «>niP«'""<«»  or  tend  to  create  a 
nounced  that  It  reserved  the  ™opoPoly"  so  as  to  entlUe 
right  to  discontinue  B<dling  to  Pl^ln""  to  relief  under  sec.  2. 
those    failing    t»    observe    the  <^'*<"   Atlantic  <t   Paciflo   Tea 

prices  which  it  announced,  as  ^'>-  ^-  ^'""'^  "'  ^*«'**  ^<'-  ^^^^ 

the  prices  at  which  It  desired  20.  1915.  224  Fed.  666.  571.  6T2; 

Its  product  to  be  resold,  and.  *®™^  ^ov.  10.  1915,  227  Fed. 
pursuant  to  such  announcement, 

discontinued  selling  to  plaintiff,  « BBOTBlUfT   OF   TBiDI  ••—AS   W- 

the  concern  above  referred  to.  tolvsd  bt  ob  bbstinci  oh  pat- 

(Quotation  from  syllabus.)  S«T,  tbadb  nakb  ob  habk,  ob 

5.  "  It    is    urged    that    de-  coptbicht  monopoly,  ahd  bb. 

^      ^      X.              ^     ^       ^          r  VUSiL  to  sell. 

fendant's    professed    and    pub- 
lished scheme  of  sales,  plus  its  see  also  ante,  pars.  4-7;  poii^ 
practice  thereunder,  creates  an  pars.  58-66, 112. 
actual    monopoly    of,    and    do 

lessen  competition  In,  Oream  of  8.  *    *    *    "  It  is  true  that 

Wheat;  that  this  result  Is  In  It-  defendant  has  a  monopoly  on 

self  unlavfful  and  is  produced  Oream  of  Wheat ;  but  as  hereto- 

by  means  which  are  specifically  fore  stated,  it  is  a  lawful  mo- 

prohlblted  by  section  2  of  the  nopoly,  ultimately  resting  on  the 

Clayton  Act,  namely,  price  dls-  plain  truth  that  there  can  be 

crimination  not  Justified  by  any  nothing  anywhere  in  the  United 

of  the  exceptions  of  that  section.  States  lawfully  called  Oream  of 

♦    •    •."  Wheat  without  defendant's  con- 

6.  "Plaintiffs  syllogisms  in  sent  and  approbation.  In  that 
support  of  the  demand  for  re-  substance  (If  legally  It  is  a  dls- 
llef  are  simple,  thus:  (1)    De-  tlnct  substance)   defendant  has 

*'0n  resale  price  mainteDance  in  general,  and  refusal  to  sell  In  connee- 
tlon  therewith,  see  also  annotations  to  Federal  Trade  Commlaalnn  Am*. 
onte,  pars.  83-90,  pp.  480-482. 
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AMNOTATIONS*  8BC.  t— OonUnoed. 


« 


nNTBAim    OF   TBABK'*— AS    W-  649,  137  Pac.  144,  51  L.  R.  A. 

TOLTBB  BT  OB  BBSTING  ON  PAT-  (k    R  \   K7Q 

BUT,  TBADB  NAMB  OB  HABK,  OB  ^^'                 , 

GOPTBICIBT  MONOPOLY,  AND  BB-  l^-  "  ^^     18     further     obriOlU 

ruSAl  TO  8ELL — OoaUHied.  that,    wkoQ    plaintiff    pireiniaes 

the  monopoly  of  a  creator,  some-  that  preventing  corapetitUm  is 

thing  which  is  not  and  never  refttraining  trade,  it  is  aaaomed 

has  been  within  the  prohibition  that  the  resultant  restraint  is 

of  any  law,  antitrust  or  other-  unreiuonahle ;  for  there  is  noth- 

wise.     On    the   contrary,   that  ^^K  ^  the  Clayton  Act  to  compel 

monopoly  is  encouraged  by  pat-  or  induce  courts  to  hold  that 

ent,  trade-mark  and  copyright  the  trade  restraint  referred  to 

statutes  and  the  rules  of  unfair  by  this  statute  differs  in  kind, 

competition.    Therefore,  the  Im-  quaUty,  or  degree  from  that  now 

plication  of  plaintiff's  premise,  bold  to  be  meant  by  the  Sher- 

that  there  is  something  inher-  man  Act" " 

ently     wrong     in     defendant's  11-  "  Section  2  plainly  idcnti- 

monopoly,  is  false  and  mislead*  fi^s  the  lessening  of  competition 

ing."  with   restraint  of  trade.      (Ct 

9.  "  ♦    •     ♦    It  must  be  ad-  the  body  of  the  section  with  the 

mitted     that    there    is     abun-  l&st  exception.)     But  price  dis- 

dant  authority  for  the  general  crimination   is   only    forbidden 

proposition   that  preventing  when  it  'substantially'  lessens 

competition  is  restraint  of  competition.      Construing      the 

trade;  but  it  does  not  follow  whole     section     together,     th« 

that  it  is  unlawful  either  to  pre-  lAst  exception   reads   in  effect 

vent  any  and  every  species  of  that  a  'vendor  may  s^ect  his 

competition  or  to  restrain  trade  own  bona  fide  customers,  pio- 

in  any  and  every  degree.    The  Tiding  the  effect  of  such  selec- 

only   competition  prevented  or  tion  is  not  to  $ub8Uinti<My  and 

sought  to  be  prevented  by  de-  unreMonaUy     restrain     trade.' 

fendant's  acts  is  that  of  Cream  How  it  can  be  called  substantial 

of  Wheat  against  itself ;  the  only  and   unreasonable   restraint  of 

trade  restrained  is  the  commer-  trade  to  refuse  to  deal  with  a 

cial  warfare  of  a  large  buyer  man  who  avowedly  is  to  use  his 

against  small  ones,  or  that  of  a  dealing  to   injure   the  vendor, 

merchant  who   for  advertising  wh^i  said   vendor  makes  and 

purposes  may  sell  an  article  at  sells  only  such  an  advertisonent 

a  loss,  in  order  to  get  customers  begotten  article   as   Cream  of 

at  his  shop,  and  then  to  per-  Wheat,  whose  fancy  name  needs 

Buade  them  to  buy  other  things  the  nursing  of  carefully  handled 

at  a  compensating  profit.    That  sales  to  maintain  an  output  of 

competition,   as  encouraged   by  trifling    moment    in    the   food 

statutes  and  decisions,  does  not  market,  is  beyond  my  compre- 

include  such  practices,  has  been  hension."      Qreai    Atlantic    d 

sufficiently  shown  (with  ample  Pacific   Tea   Co,    v.    Cream  of 

citations)    In   FUher   Flouring  Wheat  Co,,  July  20,  1915,  224 

Mills  Co,  V.  Bwc/n»(m,  76  Wash.  Fed.  566,  572,  578,  574. 

^  Bat  te«  pQMt,  pan.  62,  88,  et  tea. 
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« 

"TBATHonnTiQMmitcoitTArop  erclBed  the  right  reserred  by 

aim  n  mxa*  ooom.  waseb.  **^"  f '*f *»"  ^  <^<*  f^^  o?^ 

OB    ■BBCKAXBIU   IN   OOKHSBCl  ^^  1»14,  C  823,  par.  2,  38  Stat.    . 

FBOM  iBLlCTiKG  THllB  OWH  CUS-  780  [Comp.  St  par.  8886  b]  to 

TOMOS  IN  BOHA  FIBK  TBAK8A0-  dealers  of  *  flelectlng  their  own 

I2?!!L!J?  "•*  ^  mwmim  ot  customers  m  bona  fide  transao 

tlons   and   not   in   restraint  of 

See  also  ante,  pars.  3-7,  11.  trade,'  the  plaintiff  can  not  re- 
cover undef  its  charge  of  unlaw- 

12  "The    Tltol    qn^rtlon    U  ^    discrimination    In    price." 

whether  defendant's  metHod  of  cudahy  Packing  Co.  y.  Frey  * 

bnslnew.  coupled  with  the  ac-  g^  circuit  Court  of  Appeal.. 

quiescence     of     Its     customers  ^^^  j^   j^jg   261  Fed.  65,  67, 

therein  by  obserylng  its  requests  ^versing  lower  court 

or  demands  to  maintain  prices, 

was  such  cooperation  between  w^PS    CLASSiFiCATioro  — WHOU- 

aeller   and   nurchasers   as  ^^"*  ^*  BWTiHGUifiHED  fbom 

seller   ana  purcnasers   as  ^^^^^  ^jui  bbtailib. 

amounted  to  a  combination  in 

restraint  of  trade  within  the  14.  Where  defendant  made  it 
rule  laid  down  in  Dr.  MileB  its  trade  policy  not  to  sell  to 
Medical  Co,  v.  Park  A  Bona  Co.,  consumers  or  retailers,  but  to 
'J20  U.  S.  373,  81  Sup.  Ct.  376,  55  confine  its  sales  ezduslTely  to 
L.  Ed.  502,  and  other  following  wholesalers,  though  it  for  a 
cases.  We  are  obliged  to  hold  time  made  an  exception  in  favor 
that  the  question  has  been  of  a  company  operating  a  chain 
clearly  answered  in  the  negative  of  stores  selling  directly  to  the 
by  the  Supreme  Court  in  United  public.  Held,  on  suit  by  the  lat- 
States  of  America  v.  Colgate  A  ter  to  compel  defendant  to  con- 
Co.,  250  U.  S.  300,  89  Sup.  Gt  tinue  selling  to  it  on  the  ground 
465,  63  L.  Ed.  992,  decided  June  that  defendant's  course  of  con- 
2,  1919.  The  court  expressly  duct,  which  included  the  reser- 
held  that  the  announcement  in  vation  of  the  right  to  refuse 
advance  that  customers  were  to  supply  dealers  failing  to  ob- 
expected  to  charge  a  price  fixed  serve  its  suggested  resale  prices, 
by  the  seller  and  that  the  pen-  constituted  a  violation  of  the 
alty  for  refusal  to  maintain  Sherman  Antitrust  Act,  and  of 
prices  would  be  refusal  to  sell  the  Clayton  Act,  that  complain- 
to  the  offending  customer,  ob-  ant  was  not  a  wholesaler  but  a 
servance  of  the  request  to  main-  retailer,  and  that  defendant 
tain  prices  by  customers  gen-  might  decline  to  deal  with  it 
erally,  and  the  actual  enforce-  for  any  reason  it  saw  fit  (see 
ment  of  the  penalty  by  refusal  ante,  pars.  4-11,  and  annota- 
te sell  to  such  customers  as  tions  to  Federal  Trade  Commis- 
falled  to  maintain  the  price,  did  sion  Act,  pars.  85-89,  pp.  480- 
not  constitute  a  violation  of  the  482.)  On  the  former  question, 
trust  statute.  Nothing  more  i.  e.,  complainant's  status,  the 
was  done  by  the  defendant  and  court  stated : 
its  customers  in  this  case.  15.  "  •  ♦  ♦  There  is  noth- 
13.  *'  Since  the  defendant,  un-  ing  unusual  about  such  a  course 
der  the  Colgate  Case,  merely  ex-  of  business,  and  certainly  it  is 


^On  resale  price  maintenance  In  general  and  refusal  to  sell,  as  Inci- 
dental thereto,  see  annotations  to  Federal  Trade  Commission  Act,  ante, 
pars.  83-90,  pp.  480-482. 
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ANNOTATIONS^  SBC.  S— <;ontlnae& 

ntiDi    GL18SIFIG1TI01VB  — WHOLK-  discrlmliiated   in  the  price  of 

SlLBB  AS  DISTIXGUISMB  PBOM  Goodyear  suppUes  betwe«i  deal- 

era  (including  this  plaintiff) 
DO  offense  against  common  law,  and  manufacturers  of  automo- 
statutes,  public  policy,  or  good  biles,  and  In  favor  of  sadi  man- 
morals  for  a  trader  to  confine  ufacturers  ♦  *  ♦. 
his  sales  to  persons  who  will  17.  "There  is  nothing  in  the 
buy  from  him  in  large  quanti-  complaint  to  show  how  the  al- 
ties.  A  '  wholesaler '  is  one  leged  discrimination  might  soh- 
who  buys  in  comparatively  large  stantiaUy  lessen  competitloD« 
quantities  and  who  sells  usually  and  it  certainly  could  not  tend. 
in  smaller  quantities  but  never  to  create  a  monopoly  ^  •  • 
to  the  ultimate  consumer  of  an  the  manufacturers  sell  to  deal- 
individual  unit  He  sells  either  era,  and  the  latter  to  the  oon- 
to  the  'jobber*  (a  sort  of  mid-  sumer.  There  is  apparently  no 
dleman)  or  to  the  'retailer';  competition  between  the  mann- 
the  lattM*  being  the  one  who  facturers  of  tires  and  the  deal- 
Bells  to  the  consumer.  The  ers,  nor  is  it  alleged  that  any 
'  large '  quantities  bought  by  the  exists.  The  differentiation  in 
wholesaler  may  vary  greatly —  price  would  not  therefore  snb- 
from  a  fraction  of  a  carload  to  stantially  lessen  competition.  If 
many  carloads ;  the  character  such  would  be  the  effect,  it  must 
not  of  his  buying  but  of  his  sell-  be  set  forth  in  some  discernible 
ing  marks  him  as  a  wholesaler,  way,  and  not  in  the  mere  lan- 
If  occasionally,  in  some  par-  guage  of  the  statute.  There  is 
ticular  business,  this  term  loses  no  unreasonable  arrangement  set 
somewhat  of  its  original  sig-  forth,  nor  is  it  made  apparent 
niflcance,  such  manifestly,  as  how  competition  may  be  snb- 
the  record  shows,  is  not  the  stantially  lessened,  or  how  the 
fact  with  the  business  now  defendants  were  doing  more 
under  consideration."  Ch'eat  At-  than  to  select  '  their  own  cus- 
Umtio  de  PoGiflo  Tea  Co,  v.  tomers  in  bona  fide  transactions 
Cream  of  Wheat  Co,  Circuit  and  not  in  restraint  of  trade/ 
Court  of  Appeals,  November  10,  More  than  mere  sweeping  con- 
1915,  227  Fed.  46-48.  elusions  in  the  language  of  the 

statute  should  be  alleged  to  snb- 

«  WHEBE  THE  EFFECT  OF  SUCH  DI8-  m^^^.  -.offi^o  *«  4-*4ai  »     T  o»n  cap 

CBIMINATION  HAT  BE  TO  SUBOTAN.  ^^*  ^^^^'^^  *^  *^^-       ^  "*"  ^ 

TIALLT  LESSEN  COMPETITION  OB  no  basls  for  the  second  cause  of 

TEND  TO  CBEATE  A  HONOPOLT  IN  action."    Hand,  District  Judge, 

ANT  LINE  OF  COMHEBCE."  eustalning  demurrer  Ui  Baron  v. 

See   also   ante,   par.   11;   poH,  ^^^'^J^ZjfJ^^^  ^"^ 

pars.  88-104.  January  17,  1919,  256  Fed,  BH. 

674. 

16.  "  The  second  cause  of  ac-  Section  referred  to  in  passing. 

tion,  brought  under  the  Clayton  United  States  v.  American  Can 

Act,  is  based  solely  upon   the  Co,,  February  23,  1916,  280  F^ 

allegation  that  the  defendants  859,  885. 

*    *  See  also  poat,  pan.  62,  68. 
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Sec  8.  TTING  OR  EXCLUSIVE  LEASES,  SALES  OR  CON- 
TRACTS." 

Sec.  3.  That  it  shall  be  unlawful  for  any  person  en-  ^^J^^^  bJ^ 
gaged  in  commerce,  in  the  course  of  such  commerce,  to  f",^ J**^J2S^ 
lease  or  make  a  sale  or  contract  for  sale  of  goods,  wares,  ^^o^- 
merchandise,  machinery,  supplies  or  other  commodities, 
whether  patented  or  unpatented,  for  use,  consumption  or 
resale  within  the  United  States  or  any  Territory  thereof 
or  the  District  of  Columbia  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United  States, 
or  fiz  a  price  charged  therefor,  or  discount  from,  or  re- 
bate upon,  such  price,  on  the  condition,  agreement  or  un- 
derstanding that  the  lessee  or  purchaser  thereof  shall  not 
use  or  deal  in  the  goods,  wares,  merchandise,  machinery, 
supplies  or  other  commodities  of  a  competitor  or  com- 
petitors of  the  lessor  or  seller,  where  the  effect  of  such 
lease,  sale,  or  contract  for  sale  or  such  condition,  agree- 
ment or  understanding  may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line  of 
commerce. 

ANNOTATIONS. 


18-21.  AppllcabUlty  to  agency. 

22.  Assignment  of  excluslye  terri- 
tory. 

2^26.  Constmctlon  —  Limited  to 
leases,  sales,  or  contracts 
for  sales  and  to  lessees  and 
purchasers. 

27-S2.  Construction  of  leases,  sales, 
or  contracts. 

88-44.  Constitutionality  —  Patents 
preyiously  granted. 

45, 46.  Betroactiye    effect    on 

existing  contracts. 

47.  Interstate  commerce — Contracts 

of  domestic  concern  receiv- 
ing subject  matter  through 
interstate  commerce. 

48.  Leases. 

49, 50. Place    of    execu- 
tion. 
—  Place  of  act  of  Infringe- 


58-68. By  owner  of  patent — 

License  to  manufacture  un- 
der, conditioned  on  pur- 
chfise  raw  materials  there- 
for   from    licensor    (lessor). 

64-66.  By     owner     of     secret 

process    or  .  formula,    good 
will,    and    trade    names    or 
marks — Assignment  of  part 
of  potential  business. 
Legality,  presumption  of. 
—  Monopolistic       tenden- 


cies. 


In  particular  cases. 


51.  

ment 
52,58.  Pleading — In  general. 

54.  Interstate  c  o  m  m  e  r  c  e — 

ATerment  of  transaction  in, 
eonduaion  of  pleader. 

55.  Necessary  parties. 

66,57.  Tying  or  exclusive  contracts 

or    leases — Absence    of    ex- 
press   assent    on     part    of 
.    lessee  or  covenantee. 


67.  — 

68,  69. 

70-87. 

88-104.  "Where  the  effect  of  such 
lease,  sale,  or  contract  for 
sale  or  such  condition,  agree- 
ment, or  understanding, 
may  be  to  substantially 
lessen  competition  or  tend 
to  create  a  monopoly  in  any 
line  of  commerce." 

105.  Whether  limited  by  section  2. 

106-109.  Whether  retroactive. 

Words  and  phrases — *'  Line  of 
Commerce."  (Reference  to 
pars.  58-63.) 

110,  111.  "  Understanding." 

112.  In  general. 


»  On  provisions  of  the  Shipping  Board  Act,  Packers  and  Stockyards  Act, 
1921,  and  Transportation  Act,  llmitinj?  the  scope  of  the  Clayton  Act  in 
certain  cases,  see  second,  third,  and  fourth  paragraphs  of  the  footnote  on 
p.  483. 
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ANNOTATIONS,  8BC.  t— Continued. 

IPPLIGABIUTT  TO  1«INCT.  Standard  Fashion  Co.  t.  ]f«. 

See  alBo  post,  pars.  27^12.  ffr«ne-Houston    Co.,    March  ^ 

1918,  264  Fed.  488,  485. 

18.  "  *    ♦    •    there  can  be  no  

question,  in  view  of  the  payment  ^■®^*"""'  ®'  DCWWifi  nm- 

in  advance  and  the  other  de- 
ments of  the  transaction,  that  22.  Where  the  owner  of  a 
title  to  the  magazines  which  product  sold  under  a  trade- 
these  wholesale  agents  receive  mark  name,  which,  throng 
passes  to  them.  They  are  no  ^Ide  advertising,  had  become 
mere  factors  or  agents.  Never-  ^©11  known  to  the  purchasing 
theless  they  are  clearly  much  public,  adopted  a  syst«n  of 
more  than  purchasers    ♦    ♦    ♦.  licensing    dealers    for    certtfa 

19.  "  If  nothing  but  a  sale  territories,  to  whom  it  sold  a- 
were  Involved,  I  might  support  clusively.  In  order  that  it 
complainant's  contention  that  might  thereby  be  enabled 
defendant  has  violated  the  through  its  inspection  depart- 
Clayton  Act  by  preventing  Its  ment  to  maintain  me  quaUty  of 
wholesale  dealers  from  selling  its  product.  Held,  that  a  refnsal 
the  Pictorial  Review  through  ^o  seU  to  an  unlicensed  dealer 
dealers  and  boys ;    ♦    ♦    •."  ^  ^^^  assigned  territory  did  not 

20.  "  ♦  •  ♦  looking  behind  violate  the  section  In  question, 
the  form  of  the  contract  which  « i^  ^iew  of  the  possibility  of 
the  defendant  makes  with  its  adulteration  and  the  hardship 
agents  to  the  inherent  features  to  the  manufacturer  of  main- 
of  the  transaction,  I  think  It  taining  such  supervision  over 
may  be  said  that  the  selling  ^^e  bottling  as  it  deemed  news- 
arrangement  more  nearly  re-  g^ry,  if  required  to  seU  every 
sembles  an  agency  conducted  by  intending  purchaser."  (Quota- 
district  agents  In  cooperation  tion  from  syllabus.)  Coca- 
with  tiie  Curtis  boys  than  It  ^ola  Co.  v.  J.  G.  Butler  d  Soiw. 
does  an  outright  sale  to  the  dls-  February  7. 1916,  229  Fed.  224. 
trict  agents  and  nothing  more 

•    ♦    ♦."     Hand,    J.,    denying  coNgTBUcriON— ldhtedtoIiIASBS. 

mnflnn     f«,.     foTnT^nl.Ql.l7     ln1i,n/»  SALBS  OB  COHTBICTB  101  SiLB» 

motion    for    temporary    Injunc-  ANDTOLBSSlBgAHPFTOOlAsm 
tion  in  Ptctorval  Review  Co.  v. 

Curtis  PublUhing  Co.,  June  23,  28.  **  The  words  Mease,' *  sale,' 

1917,  255  Fed.  206,  208-210,  on  'contract     for     sale.'     'lessee,* 

the  ground  that  it  had  not  been  and     '  purchaser,*     being    tbe 

established  with  sufficient  clear-  words  used,  and   no  other  re- 

ness  that  defendant's  contract  lation  than  lease  and  sale  be- 

caused     an     unreasonable     re-  Ing  mentioned,  there  Is  no  ex- 

straint  of  trade    or    otherwise  pressed  purpose   in   the  clause 

came  within  the  prohibitions  of  quoted  to   make   it  cover  any 

the  Clayton  Act.  other  subject  than  leases,  sales, 

21.  "  If  an  agency  only  were  or  contracts  for  sales,  and  to 
created  by  the  contract  In  ques-  embrace  no  other  persons  than 
tion  it  is  clear  that  the  pro-  lessees  and  purchasers.  The 
visions  of  this  act  would  not  words  are  so  dear  they  reqnire 
apply,  because  by  its  terms  it  is  no  construction,  and  to  need* 
made  applicable  only  to  leases,  lesslj  construe,  in  order  to 
sales,   or    contracts   for    sale."  broaden  the  sqope  of  the  statute. 
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whether  done  by  the  Trade  to  meet  the  decision  in  Henry  ▼. 
OommJssioftv  In  administering,  Diok^  9u/pra\  the  opinion  stat- 
or  by  this  court  in  supervising  ing,  *We  are  confirmed  In  the 
the  administration  of,  the  stat-  conclusion  which  we  are  an- 
ute,  would  be  for  either  or  both  nouncing  by  the  fact  that  since 
such  agencies  to  write  into  the  the  decision  of  Henry  v,  Dick 
statute  what  Congress  has  not  Co,,  224  U.  S.  1,  the  Ck)Dgress 
expressly  written.  Not  only  has  of  the  United  States,  the  source 
no  ground  been  shown  for  con-  of  all  rights  under  patents,  as  if 
tending  that  by  necessary  Impli-  in  response  to  that  decision,  has 
cation  the  statute  covered  other  enacted  a  law  makipg  it  unlaw- 
subjects  than  leases,  sales,  con-  ful  for  any  person  engaged  in 
tracts  for  sales,  or  other  persons  Interstate  commerce  "  to  lease  or 
than  lessees  and  purchasers,  but  make  a  sale  or  contract  for  sale 
the  Supreme  Court  had  in  Uo-  of  goods  *  •  *  machinery, 
tion  Picture  PatenU  Co.  t  Vni-  supplies  or  other  commodities, 
vertal  Film,  243  U.  S.  618,  37  whether  patented  or  unpatented. 
Sup.  Ct  416,  61  L.  Ed.  871,  L.  R.  for  use,  consumption  or  resale, 
A.  1017B,  1187,  Ann.  Cas.  1918A,  ♦  ♦  ♦  or  fix  a  price  charged 
959,  quoted  below,  indicated  its  therefor  ♦  ♦  ♦  on  the  con- 
Tiew  that  the  clause  in  question  d  it  ion,  agreement  or  under- 
was  passed  to  meet  a  clearly  de-  standing  that  the  lessee  or  pur- 
fined  controversy  which  con-  chaser  thereof  shall  not  use 
cemed  leases  and  sales.  The  ♦  ♦  ♦  the  goods,  ♦  ♦  ♦ 
case  of  Henry  v.  Dick,  224  XT.  S.  machinery,  supplies  or  other 
1,  32  Sup.  Ct.  364,  56  L.  Ed.  645,  commodities  of  a  competitor  or 
Ann.  Cas.  1913D.  880,  involved  competitors  of  the  lessor  or 
the  sale  of  a  patented  machine,  seller,  where  the  effect  of  such 
and  the  decision  upheld  a  sales  lease,  sale,  or  contract  for  sale  * 
condition  that  other  than  sup-  or  such  condition,  agreement  or 
plies  made  by  the  seller  should  understanding  may  be  to  sub- 
not  be  used  in  its  operation  by  stantially  lessen  competition  or 
the  buyer.  Such  being  the  ad-  tend  to  create  a  monopoly  in  any 
Judged  law  of  the  land,  the  Su-  line  of  commerce.'  38  Stat  730. 
preme  Court,  in  Motion  Picture  25.  "And  in  that  connection 
Patents  Co.  v.  Vnivertal  FUm,  it  will  be  noted  that  in  the  dis- 
243  tJ.  S.  518,  37  Sup.  Ct.  421  senting  opinion  in  Henry  v. 
(61  L.  Ed.  871,  L.  R.  A.  1917E,  Dick  (see  224  U.  S.  50,  32  Sup. 
1187,  Ann.  Cas.  1918A,  959),  not  Ct.  381,  56  L.  Ed.  645,  Ann.  Cas. 
only'  overruled  that  case  but  1913D,  880)  the  Chief  Justice, 
changed  the  decided  law,  say-  with  two  Justices  concurring, 
ing :  suggested  the  very  congressional 
24.  "'It  is  obvious  that  the  action  which,  we  submit,  was 
conclusions  arrived  at  in  this  afterwards  embodied  in  the 
opinion  are  such  that  the  deci-  Clayton  Act,  stating  that  their 
sion  in  Henry  v.  Dick  Co,,  2SA  dissent  would — 
U.  S.  1,  must  be  regarded  as  " '  serve  to  make  it  dear  that  if 
overruled.*  But  in  doing  so  that  evils  arise  their  continuance 
court  suggested,  as  we  have  will  not  be  caused  by  the  inter- 
Mdd,  its  view  that  Congress,  in  pretation  now  given  to  the  stat- 
paning  the  quoted  section  of  the  ute,  but  will  result  from  the 
Clayton  Act,  had  done  so  in  order  inaction  of  the  legislative  de- 
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ANNOTAHOMS,  sec  I— <3ontlnii«d. 

coifSTBUcnoN— LIMITED  TO  IBASKS,  ant  an  agency  for  the  sale  of 

BiLBS  OB  coimuCTS  FOB  8ALB8,  standard    patterns,    tbe    coart 

AlID  TO   LE86KBS  AH  D   PUBCHIS-  _\Z^^      ^  ^        ^^^    , 

EBft-^k>Bti«ved.  ^^  search  beneath  the  lansoage 

employed  to  discover  the   real 

partment  in  failing  to  amend  nature  of  the  contract  and  wUl 

the  statute  so  as  to  avoid  such  place  its  own  con^ftmction  npon 

evils.'  it  without  reference  to  its  chai^ 

26.  "That,  shortly  after  this  acterization  by  the  parties 
decision  was  rendered,  Congress  themselves."  Standard  Fashion 
passed  the  clause  in  question,  Co,  v.  Magrane  -  Houston  Co^ 
gives  additional  weight  to  the  March  0, 1918,  254  Fed.  493,  403. 
view  that  Congress —  29.  Held,  that  a  contract  in 
"' as  if  in  response  to  that  deci-  substance  one  of  sale,  though 
sion,  has  enacted  a  law  making  called  one  of  agency,  containing 
it  unlawful  for  any  person  en-  a  provision  that  the  convenantee 
gaged  in  interstate  commerce  undertakes  not  to  sell  any  of  the 
*'  to  lease  or  make  a  sale  or  con-  products  Involved  other  than 
tract  for  sale  of  goods,"  etc' "  those  of  the  vendor,  during  the 
Curtis  Publishing  Co,  v.  Federal  term  of  the  contract,  under  the 
Trade  Commission,  March  2,  circumstances  concerned,  vio- 
1921,  270  Fed.  881,  904-906.  lates  the  above  section.  Stand- 
(See  case  in  this  volume,  p.  579  ard  Fashion  Co.  v.  Moffrane 
at  pp.  606,  607.)  Houston  Co^  June  28,  1919,  Cir- 
cuit Court  of  Appeals,  259  Fed. 

GONSTBUCTION    OF    LEASES,    81LES,  7^0 

OB  CONTBAGTS.  «^    ..  *     *     * 

30.  "  ♦    ♦    ♦    we  turn  to  the 

See  also  ante,  pars.  18-21.  second   question,   namely :    Did 

the  present  contract  'lease   or 

27.  "  If  I  thought  that  the  sys-  make  a  sale  or  contract  for  the 
tem  of  marketing  defendant's  sale  of  goods'?  ♦  ♦  ♦  Tom- 
magazines  was  a  cover  to  avoid  Ing,  then,  to  this  present  con- 
the  provisions  of  the  Clayton  tract  of  the  Curtis  Company 
Act,  or  obtain  a  monopoly,  I  ♦  ♦  *  we  note,  first,  that  tlic 
might  reach  a  very  different  con-  agreement,  which  is  entitled  a 
elusion,  but  I  am  satisfied  that  '  District  agency  agreement,'  is 
the  system  is  genuine,  and  not  in  form  and  verbiage  an  appoint- 
in  any  respect  other  than  what  ment  by  a  publisher  of  an  agent, 
it  represents  Itself  to  be  and  an  agent  for  limited  terri- 
•  ♦  ♦."  Hand,  J.,  in  Pictorial  tory  and  for  a  mutually  optional 
Review  Co.  v.  Curtis  Publishing  time,  for  the  purpose  of  (a) 
Co,,  June  23, 1917,  255  Fed.  206,  selling  and  (b)  distributing  its 
209.  magazines.    Now,  there  are  no 

28.  "  If  an  agency  only  were  words  in  the  contract  which 
created  by  the  contract  in  ques-  purport  or  contemplate  the  sale 
tion  it  is  clear  that  the  provi-  of  such  magazines,  and  there  la 
sions  of  this  Act  would  not  ap-  express  provision,  if  (a)  a  sale, 
ply,  because  by  its  terms  it  is  or  (b)  a  distribution,  to  third 
made  applicable  to  leases,  sales,  parties,  is  not  effected,  the  mag- 
or  contracts  for  sale.  Although  azines  consigned  are  to  be  re- 
the  plaintiff,  by  the  terms  of  the  turned  to  the  publisher.  Indeed, 
contract,  grants  to  the  defend-  the  nature  of  the  transaction. 
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the  necesflary  haste  to  get  the  82.  ''The  subject  of  the  con- 
magazines  into  the  hands  of  the  tract  is  a  large  quantity  of 
boys  at  once,  shows  of  Itself  magazines,  and  the  object  of  the 
that  there  was  no  reason  for  contract  is  not  to  vest  owner- 
transferring  title  by  sale.  It  ship  of  them  in  the  other  party 
was  not  the  handling  of  com-  to  the  contract,  but  to  pass 
modities  of  which  sales  would  those  magazines  by  the  use  of 
naturally  be  made.  It  was  a  other  agencies  into  the  hands  of 
contract  for  distributing  and  the  public.  And  the  object  of 
speeding  up  deliveries  of  an  placing  these  magazines  in  the 
article  whose  whole  value  de-  hands  of  the  public  is  not  alone 
pended  on  the  baste  with  which  to  get  from  the  real  buyer  of 
it  passed  from  the  agent's  pos-  the  magazine  its  comparatively 
session.  *  *  *  All  of  these  small  price,  but  by  placing  it  in 
and  other  details  that  might  be  the  hands  of  a  vast  number  of 
cited  evidence  that  the  relation  buyers  to  thereby  enable  the 
created  by  this  contract,  and  by  publisher  to  obtain  that  ndver- 
its  expressed  terms  meant  to  be  tising  patronage  which  is  the 
created,  was  one  of  agency,  and  financial  mainstay  of  all  such 
that  there  is  an  entire  absence  periodical  publications.  It  has 
in  the  contract  of  any  terms  or  therefore  seemed  to  us  that  the 
words  usual  or  requisite  to  ef-  imique  character  of  the  subject 
fecting  or  evidencing  a  sale,  as  matter  of  this  contract,  the  ob- 
well  as  of  circun)Stances  invit-  Ject  the  publisher  had  in  view, 
ing  or  necessitating  a  sale.  and  the  phraseology,  conditions, 
31.  '*  We  have  not  overlooked  and  obligations  of  this  contract, 
the  fact  that  the  contract  pro-  unite  to  malce  the  contract  one 
vldes  for  the  maintenance  by  the  of  consignment  to  a  distributing 
agent  in  the  hands  of  the  pub-  agent,  who  was  furthering  the 
lisher  of  an  advance  sum  of  business  of  his  principals,  and 
money  sufllcient  to  indemnify  not  one  of  a  buyer,  who  thereby 
the  publisher  for  all  magazines  acquires  title  for  his  own  Indl- 
forwarded.  But  in  our  judg-  vidual  purposes."  Curtis  Pub- 
men  t  this  deposit  can  not,  in  lishing  Co.  v.  Federal  Trade 
view  of  the  right  of  return,  be  ComnUssion,  March  2,  1921,  270 
regarded  as  a  payment,  but  Fed.  881, 906-908.  (See  case  in 
rather  as  an  indemnity  to  se-  this  volume,  p.  579  at  pp.  607- 
cure  payment,  for  all  copies  the  609.) 

agent  does  not  return.    ♦    ♦    •  

Nor  is  the  fact  to  be  overlooked  """"^"^^l^^^^  ^ 
that  the  contract,  taken  as  a 

whole,  could  not  be  satisfied  by  83.  "  ♦  ♦  *  the  court  can 
the  mere  fact  of  sale  to  a  buyer,  conceive  of  no  reason  why  Con- 
for,  if  the  transaction  ended  gress  can  not  restrict  the  rights 
with  a  sale  by  the  publisher,  of  patentees,  if  in  its  opinion 
the  whole  spirit  and  purpose  of  they  are  used  in  a  manner  re- 
the  contract  would  be  lost,  suiting  in  oppressing  the  public 
which  is  that  the  distributing  A  patent  is  merely  a  privilege 
agent  should  distribute  to  the  granted  to  inventors  by  Con- 
boys  and  the  boys  distribute  to  gress,  and  whenever  that  priv- 
their  personal  customers.  ilege  is  abused  or  is  found  to  be 


"On  patent  or  trade-mark  monopoly  as  beretofort  involved  under  tbls 
Act,  see  at^te,  para.  8-11,  22 ;  pott,  para.  68-e6. 
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ANNOTA.TIONB,  SBC.  t— ConUnaedL 

GOKSTiTUTlONALlTT — PATKiTS  PBB»  contracts  as  are  attacked  in  this 

TIOUBLT  CBAifTBD — €•■»»•«.  ^ause,  it  does  not  follow  that  the 

exercised  in  a  manner  contrary  patentee  has  a  vested  right  in 

to  the  public  policy  of  the  Gov-  them  of  which  the  legislature 

emment,  Congress  certainly  has  may  not  deprive  him,  if,  in  its 

the  power  to  enact  laws  which  opinion,  they  are  detrimental  to 

will    prevent    such    an    abuse,  the  public  welfare.    While  it  is 

•      ♦      ♦  "      UfUted    States    v.  true,  as  claimed  by  counsel,  that 

United    Shoe    Machinery    Co.,  by  the  tenth  amendment  to  the 

June  6, 1916,  234  Fed.  127-151.  Constitution  the  police  power  is 

34.  "  The  contention  on  behalf  reserved  to  the  States,  it  is  now 
of  defendants  is  that,  prior  to  well  settled  that,  as  the  Constl- 
and  at  the  time  of  the  enact-  tutlon  vested  in  Congress  the 
ment  of  the  Clayton  Act,  it  was  exclusive  power  to  regulate  com- 
the  law  ♦  •  ♦  that  terms  and  merce  among  the  States  and 
restrictions  such  as  are  con-  grant  patents,  it  possesses  what 
talned  in  the  leases  and  attacked  \s  akin  to  the  police  power  of  the 
in  this  action  *  were  not  of-  states,  the  right  to  regulate  acts 
fenslve  to  the  letter  or  policy  of  relating  to  them,  including 
the  law'    ♦    ♦    ♦."  licenses,    sales,    contracts,   and 

35.  "  There  is  nothing  in  the  leases  of  patented  articles,  espe- 
laws  relating  to  patents  which  daily  when  employed  in  corn- 
in  anywise  affects  contracts  for  merce  among  the  States  or  for- 
license,  use,  sale,  or  lease  of  pat-  elgn  States.    ♦    ♦    •.•• 

ented  articles.  They  are  subject  39.  "  So,  even  if  [conceding?] 
to  the  same  governmental  and  the  claim  that  the  former  de- 
legislative  control  as  other  con-  cisions  relied  on  constitute  a 
tracts.    ♦    ♦    ♦ "  vested  right  in  the  patentee,  it 

36.  "  In  short,  individual  would  still  be  subject  to  r^ula- 
rights,  whether  claimed  under  tion  by  Congress,  under  the  corn- 
patents  or  otherwise,  must  be  merce  as  well  as  the  patent 
subordinated  to  the  public  good,  clauses  of  the  Constitution,  and 
and,  unless  clearly  arbitrary  and  in  some  matters,  to  the  police 
unreasonable,  courts  will  respect  power  of  the  States.  ♦  ♦  • " 
the  acts  of  the  legislative  de-  40.  "Besides,  decisions  of 
partment  There  are  but  few  courts  do  not  create  rights 
public  regulations  which  do  not  which  become  vested  to  the  ex- 
deprive  persons  of  rights  there-  tent  that  they  may  not  be  im- 
tofore  enjoyed.  As  abuses,  paired  by  subsequent  legisla- 
harmful  to  the  public,  are  found  tion,  except  as  they  become  res 
to  exist,  new  laws  are  enacted  judicata  between  the  parties  to 
to  prevent  them,  and  they  the  act  and  their  privies.  They 
necessarily  deprive  those  who  are  rules  of  property  which  will 
practiced  them  of  any  right  to  not,  for  slight  reasons,  be 
continue  them.  changed     by     later     decisions. 

37.  "  If  a  business  is  sub-  but  even  such  decisions  may 
Ject  to  regulation,  the  contracts  have  been  overruled  frequently, 
made  in  its  conduct  are  subject  •    •    ♦" 

to  regulation.    ♦    ♦    ♦ "  41.  •«  of  course,  this  does  not 

38.  "  Conceding  that  the  courts  apply  to  vested  rights  under  a 
had  previously  sustained  the  statute  or  contract  based  on  a 
right  to  make  such  leases  and  valuable  consideration,  and  not 
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subject    to    the    police    power.  March  81,  1920,  2M  Fed.  188, 

•    ♦    ♦*•  147-152,  154. 

42.  "  ♦     *     ♦     A  statute  ad-  „««^., ^„ 

dressed  to  no  particular  person  jgj^^  coiUBicre. 
does  not  constitute  a  contract, 

and  therefore  creates  no  vested  45.  «•  ♦  ♦  ♦  Counsel  for  de- 
right,  and  may  be  repealed  at  Pendant  earnestly  insists  that, 
any  time.  ♦  ♦  •  The  patent  «ven  if  Congress  so  intended,  the 
laws  of  the  United  States  are  statute  can  not  be  so  construed 
addressed  to  no  one  in  particu-  ^^  ^^  &PPly  to  preexisting  con- 
lar,  but  dictated  by  public  pol-  tracts  without  violating  funda- 
Icy,  restrained  only  by  the  mental  and  constitutional 
ConsUtution,  that  the  patent  rights.  ♦  ♦  ♦ 
'secure  for  a  limited  time  to  ^-  "Congress  derived  its 
inventors  the  exclusive  right  to  power  to  enact  such  legislation 
their  discovery.*  **  from  the  commerce  clause  of  the 

43.  "  Besides,  there  is  nothing  Constitution,  and  the  power  so 
in  the  National  Constitution  conferred  is  broad,  comprehea- 
which  prohibits  Congress  or  a  sive,  and  all-embracing.  All  per- 
State  from  nullifying  existing  sons  entering  into  contracts  in- 
contracts,  if,  in  the  opinion  of  volvlng  interstate  commerce 
the  legislative  department,  based  must  do  so  subject  to  the  right 
on  substantial  grounds,  they  are  ^^  Congress  thereafter  to  con- 
injurious  to  the  public.  All  con-  trol,  regulate,  or  prohibit  the 
tracts  for  a  definite  period  must  performance  thereof.  '  Bvery 
be  taken  to  have  been  made  sub-  owner  of  property  holds  the 
Ject  to  a  possible  change  by  law,  same  subject  to  such  action  as 
under  the  police  power,  if  the  the  sovereign  power  of  the  State 
public  welfare  demands  It,  and  niay,  in  the  exercise  of  its  legiti- 
this  is  to  be  determined  by  the  mate  sovereignty,  adopt  in  rela- 
lawmakers.    ♦    ♦    ♦"  tlon  to  it*    It  is  now  too  well 

44.  "The  conclusion  reached  settled  to  admit  of  controversy 
is  that,  while  Congrqgs  can  not  that  a  contract  to  do  a  thing, 
derive  a  patentee  of  the  exclu-  lawful  when  made,  may  be 
sive  use  of  the  patent,  or  reduce  avoided  by  subsequent  leglsla- 
the  time  for  which  it  is  granted  tion  making  it  unlawful,  and 
by  existing  law,  without  violat-  that  an  act  of  Congress  may 
ing  the  fifth  amendment,  a  pat-  lawfully  affect  rights  which  had 
entee  has  no  vested  right  in  their  inception  before  its  passage 
conditions  of  contracts  for  use,  [citing  cases].*'  EUiott  Machine 
license,  or  lease  of  his  patented  Co.  v.  Center,  February  20, 1915, 
invention,  which  Congress  may  227  Fed.  124, 126. 

not  prohibit,  if,  in  its  Judgment,  ihtbbstiti   comiubce  «— con- 

they  are  injurious  to  the  public  TBAcrs  OF  domestic  concbbns 

w^fare,  though  he  may  have  he cbi vine  subject  hattbb 

possessed  that  right  under  the  thboum  otebstate  cohheb<». 

common  or  municipal  law,  as  47.  "Federal  Trade  Commis- 

theretofore    construed    by    the  sion  and  Clayton  Acts  have  no 

courts.    ♦    ♦    ♦"    United  States  application    to   a    contract   be- 

V.  United  Shoe  Machinery  Co,,  tween  a  domestic  oil  company 

"See  also  «»<«,  annotations  to  Federal  Trade' Commiition  Act,  iiara. 
8»-4S,  pp.  462,  468,  and  po9t,  par.  64. 
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▲NNOTATION8,  SBC.  I— dontlnned. 

INTBB8T1TI    GOBHEBCB— COH-  cuted  by  him  after  the  machines 

TB1CT8    OF    D0XB8TIC    GONGEBNB  ^„^    y,^^    „^x    „^    „,    „^^  . 

BECEITINe    SUBJECT    MATTEB  ^^^    ^^"^   ^^   '^P    «°^    ^^^  ^ 

THBOUOH    IRTBBSTATB   COB-  op^ration,  regardless  Of  the  fact 

BEB€E— CoaUsaed.  from  what  State  the  defendants 

shipped  them  "  and  it  appeared 

and  a  domestic  partnership  en-  that  "  the  custom  then  prevall- 

gaged  in  the  garage  business,"  i^g  was:  The    shoe    mannfac- 

nnder  the  terms  of  which  the  ^urer    would    notify    the   local 

oil  company  lent  the  partnership  representative    of   the   defend- 

a  gasoline  pump  in  considera-  ants  that  he  desired  to  lease 

tion.  among  other  things,  of  the  certain  machines,  whereupon  a 

latter  agreeing  not  to  use  said  ^ank  printed   order  would  be 

pump  for  any  other  product  than  handed  to  him.    He  would  then 

the  lender's,   "  claimed   by  the  ^gert  In  a  blank  left  for  that 

garage    partners,     when     sued  purpose  the  kind  of  machine  or 

under  it,  to  have  been  against  machines  he  desired  and  sign 

public  poUcy  and  in  restraint  of  ^^^  application.     The  order  Is: 

trade,  though  the  gasoline  In-  i  pj^ase    deliver    to  the  under 

volved  was  brought  to  plaintiff  gigged,  upon  the  terms  and  cod- 

oil  company's  place  of  business  ^jit,ons   hereinafter   stated,  for 

by  interstate  commerce."    (Quo-  ^ge  ^  the  factory  of  the  under- 

tation  from  syllabus.)     Quincy  ^^g^^  at  (Insert  St.  Louis,  Mo., 

Oil  Co.  V.  Sylvester,  March  7.  ^^  wherever  the  factory  is  lo- 

1021,  130  N.  B.  217  (Mass.).  ^ated)  the  machines,'  etc. 

LEASES.  50.  "It  also  contains  an  obU- 

48.  "  It  may  be  conceded  that  gation  that  he  will  hold  the  ma- 
every  lease  is  not  commerce,  but  chines  at  his  sole  risk  from  io- 
that  is  not  conclusive  that  none  jury,  loss,  or  destruction  by  fire 
may  be.  Each  case  must  be  or  othenvise,  pay  all  taxes  as- 
determined  from  the  peculiar  sessed  and  levied  on  them,  will 
facts  shown  to  exist  In  that  render  full  and  accurate  reports 
case.  When  a  corporation  with  of  the  machines,  pay  the  rental 
millions  of  capital,  doing  an  an-  and  royalties  established  by  the 
nuai  business  amounting  to  mil-  defendants,  and  pay  all  ship- 
lions  of  dollars,  sees  proper  to  ping  and  transportation  charges, 
conduct  its  business  by  only  both  to  and  from  the  factory  of 
leasing  its  chattels,  instead  of  the  machinery  company*.  An 
selling  them,  why  is  It  not  as  order  would  then  be  sent  to  tbe 
much  engaged  In  commerce  as  if  home  office  of  the  defendant 
it  sold  them  outright?"  United  Maine  company  in  the  State  of 
States  V.  UtUted  Shoe  MacfUn-  Massachusetts,  and,  If  accepted, 
ery  Co,,  June  6,  1016,  284  Fed.  the  machines  would  be  shipped 
127,  143,  144.  from  Massachusetts,  consigned 

PLACE  OP  «XECTnOH.  **  ^^f"'     ^f"*  <j!«^  *'^'*'  ^ 

the  destination,  they  would  be 

49.  Where  the  contention  was  taken  from  the  carrier  by  de- 
made  that  certain  leases  were  fendants*  agent  and  installed  in 
not  In  the  course  of  interstate  the  shoe  factory,  and,  when  set 
trade  upon  the  ground  that  they  up  and  put  in  operation,  the 
"  were  only  presented  to  the  lease  would  be  executed.*'  Beid, 
lessee  for  signature   and    exe-  that  such  contention  can  not  be 
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mistalned.      United    Stateg    ▼.    MtuAtnerp  Co.,  Jane  6, 1916,  234 
United    Shoe    Machinery    Co.,    Fed.  127,  150. 
March  31,  1020,  264  Fed.  138, 


158. 

PLid  or  ACT  OF  nmniiei- 


— nmnsTin  commkbcb— atbr- 

MBNT   OF  TBANBiCnON   IN,   CON- 
GLtfllOK  OF  FLIIDEB. 

54.  ''Relatlye    to    leases    of 

51.  ''Inasmnch  as  the  con-  ^oe  machinery  being  transac- 
tract  ♦  •  ♦  InTolved  and  re-  tions  in  the  course  of  interstate 
strained  Interstate  commerce,  it  commerce,  which  alone  are 
makes  no  difference  that  the  par-  «)ade  unlawful  by  Clayton  Act, 
ticular  act  of  infringement  oc-  October  15,  1914,  paragraph  3 
curred  within  the  State  of  New  (CJomp.  St.,  par.  8835c),  the 
York,  and  the  prohibitions  of  allegation  of  answer  merely  that 
the  Clayton  Act  apply  [citing  they  were  made  in  the  course 
cases].'*  Motion  Picture  Pat-  of  such  commerce  is  a  conclu- 
ewt9  Co.  V.  Uwiversal  FHlm  Co.,  «J<»  of  the  pleader."  (Quota- 
Circuit  Court  of  Appeals.  1916,  tion  from  syllabus.)  WitJierell 
285  Fed.  398,  401.  Affirmed  ^  Dobbins  Co,  v.  UnUed  Shoe 
(1917)  in  248  U.  S.  502.  Machinery  Co.,  Circuit  Court  of 

Appeals,  November  9.  1920.  267 
Fed.  950. 

52.  "  It  will  be  noticed  that  in  hicbssabt  fabiiw. 

this    Act     [the    Clayton    Act] 

there  is  nothing  said  of  com-  55.  "The  contract  here  in- 
binationa  or  conspiracies,  nor  Tolved  covered  the  arrangements 
that  the  parties  complained  of  made  by  common  carriers  for 
are  monopolizing  or  attempting  moving  the  Georgia  fruit  crop 
to  monopolize  any  part  of  the  during  the  season  which  wa«  «^^ 
commerce  among  the  several  begin  23  days  after  entry  of  the 
States,  as  was  required  in  the  order  to  cease  and  desist.  The 
Sherman  Act.  ♦  ♦  ♦  Bvt-  previous  year  the  crop  amounted 
dently  Congress  was  not  satis-  to  7,600  cars  of  peaches,  and  it 
fled  to  only  prohibit  actual  les-  had  to  be,  and  was,  nwved 
seniiig  of  competition,  or  mo-  within  a  few  weeks.  To  the 
nopollzing,  but  to  make  it  un-  action  here  complained  of  [con- 
lawful  for  any  person  to  do  tracts  under  the  terms  of  which 
those  acts,  which  may  put  it  in  the  company  agreed  to  furnish 
his  power  to  do  so.  refrigerator  cars  and  refrlgera- 

53.  "  For  these  reasons,  in  the  tor  service,  and  the  railroad 
opinion  of  the  court,  all  that  is  agreed  to  pay  the  charges  stipu- 
necessary  to  state  a  cause  of  lated,  patronizing  the  company 
action  under  the  Clayton  Act  is  exclusively,  with  respect  to  their 
to  charge  that  the  defendants  requirements  for  such  cars  and 
committed  the  acts  prohibited  service]  and  in  which  the  con- 
by  the  statute  and  that  they  tract  was  in  part  held  to  be  ille- 
tend  to  substantially  lessen  gal,  the  carriers  were  not  par- 
competition  or  create  a  monop-  ties.  The  carrier's  consideration 
oly  in  interstate  commerce."  "  for  the  contract  consisted  of  two 
United   States  v.   United  Shoe  promises,  viz,  lirst,  that  it  would 

**8ee  also  ante,  annotatl^iii  to  Federal  Trade  C^nmiaalos  Act.  y^^^, 
52-50,  p.  466. 
*  8«e  alflo  mnts,  par.  17. 
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ANNOTATIONS,  SBC.  t— ^^ontliiaed. 


PLElDINe— HECSSBABT    PABTIS8— 

0«MtlBM4. 

take  all  its  requirements  of  re- 
frigerator cars  from  petitioner; 
and  second,  that  it  wonld  pay 
icing  charges  and  also  three- 
fourths  of  1  cent  per  mile  run 
on  the  lines  of  the  carrier,  which 
was  the  usual  charge  (50  I.  O. 
C.  R.,  p.  666).  Inasmuch  as  the 
exclusive  clause  covered  the  only 
agreement  in  the  contract  to 
use  any  cars,  the  destruction  of 
that  clause  destroyed  the  mu- 
tuality of  the  contract  and  it 
could  not  be  enforced.  [Citing 
cases.!  Such  being  the  effect 
of  the  finding  and  order,  the 
carriers  were  necessary  parties. 
U.  S,  V.  U.  S.  Shoe  Machinery 
Co.,  247  U.  S.  82,  60."  Fruit 
CHrotoers  ExpresB,  Inc,,  v.  Fed- 
eral Trade  Commission,  June  16, 
1921,  274  Fed.  205,  206. 

TTIKCI  OB  BXCLUBin  GORTBAGTS  OB 
liEASBS— ABSEIVCB  OF  BXPBB88 
▲SSEirr  ON  PABT  OF  LBS8BB,  OB 
GOTENAimSB. 

56.  "•  •  ♦  But  it  is  claimed 
that  there  is  nothing  in  the 
leases  whereby  the  lessees  cove- 
nant or  bind  themselves  not  to 
use  any  machines  manufactured 
by  other  parties,  or  purchase  ma- 
terials which  are  dealt  in  by  the 
defendants,  from  others.  This  is 
true,  but  as  the  lessors  retained 
the  right,  in  case  any  other  ma- 
chines are  used  in  the  manufac- 
ture of  shoes  than  those  manu-. 
factured  by  the  defendants,  of 
canceling  the  leases  and  remov- 
ing the  leased  machines,  and 
further  provide  for  a  rebate  to 
those  who  comply  with  these 
terms,  which  those  using  other 
machines  or  material  do  not  re- 
ceive, there  is  an  implied 
promise  on  the  part  of  the 
lessees  not  to  violate  these  con- 


ditions of  the  leases,  or  suffer 
the  penalties  set  out  in  the 
leases. 

57.  ••  •  •  •  The  right  to  im- 
pose a  heavy  penalty  for  doing 
certain  things  is  Just  as  effective 
to  prevent  them  as  a  covenant 
not  to  do  them.  It  is  therefore 
unnecessary  that  the  lessees 
should  bind  themselves  to  these 
conditions  or  agreements  by  cot- 
enants.  It  is  sufflcio^it  if  the 
natural  and  inevitable  effect  of 
the  leases,  accepted  by  them, 
leads  to  the  same  result  as  If 
they  had  in  express  terms  bound 
themselves  not  to  use  any  other 
machines  or  materials  than 
those  manufactured  or  dealt  In 
by  the  defendants.  But  to  re- 
move* any  doubt  upon  the  sub- 
ject. Congress,  out  of  abundant 
caution,  added  the  words  'or 
understanding'  after  the  words 
'contracts  or  agreements.'  The 
word  *  understanding,'  as  de- 
fined by  lexicographers,  indodes 
'  moital  discernment,  compre- 
hension, clear  knowledge.' " 
United  States  v.  United  Skee 
MaoMnery  Co,,  June  6,  1916, 
284  Fed.  127, 147,  148. 

BT     OWNEB     OF     PITBHT— U^ 


CBNSE  TO  HlNVFlCnmB  UmiEB, 
CONDineNBD  OB  PUBGHABB  BAW 
■ATBBUL8  THEBBFOB  FBOK  U- 
CENSOB  (LB8S0B). 

See  also  ante,  pars.  8^11;  post, 
par.  112. 

58.  Plaintiff  sues  to  enjoin 
defendant  from  interfering  with 
its  contracts  with  third  parties. 
Said  contracts  bound  such  third 
parties  to  purchase  aU  mate- 
rials for  the  manufacture  of  an 
article,  the  patents  on  which 
were  owned  by  plaintiff  in  con- 
sideration of  a  license  from 
plaintiff,  to  such  third  parties 
to    manufacture    such    article. 
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The  Injunction  was  resisted  on  the  licensee  may  not  make  or 

the  ground,  among  others,  that  deal  in  the  materials  for  use  as 

the  contract  violated  section  3.  ingredients    of    articles    other 

The  court,  on  motion  for  a  pre-  than  gears  or  use  or  deal  in 

liminary  injunction,  declined  to  such  articles  when  made.    The 

sustain     this    contention     and  patents,  If  valid,  added  a  new 

granted  the  relief  sought,  stat-  use  for  the  material,  but  left 

ing  in  part:  the  field  of  prior  uses  of  the 

59.  **  It  appears  from  the  af-  material  and  of  articles  other 
iidavits  that  82  licenses  iden-  than  gears  made  therefrom  un- 
tical  in  terms  and  conditions  affected.  The  license  agree- 
with  the  license  to  the  Bise-  ment  may  not,  therefore,  if  the 
mann  Company  were  granted  by  patents  are  valid,  be  held  un- 
the  plaintiff  to  gear  manufac-  lawful  as  tending  to  create  a 
turers  in  the  United  States,  and  monopoly  or  to  substantially 
that  this  number  constitutes  lessen  competition  in  the  line 
more  than  a  majority  of  the  of  commerce  of  making,  using, 
gear  manufacturers  of  this  coun-  or  selling  articles  made  of 
try.  It  likewise  appears  that  fibrous  material  and  a  binder  or 
gears  differing  in  composition  laminations  of  cloth,  and  a  phe- 
and  design,  but  supplying  In  nolic  condensation  product,  and 
whole  or  In  part  the  want  now  the  like,  or  articles  other  than 
filled  by  the  Conrad  gears,  were  gears  made  from  such  material, 
being  made  and  used  in  large  A  contrary  result  would  prob- 
numbers  before  the  Conrad  ably  follow  if  the  patents  are 
gears  were  put  upon  the  market  not  valid. 

The  plaintiff's  license  agreement  61.  "  But,  assuming  the  pat- 
does  not  contain  any  condition  ents  to  be  valid,  has  the  manu- 
that  the  licensee  shall  not  make,  facture  of  gears  under  the 
use,  or  deal  in  the  gears  of  any  Conrad  patents  created  a  new 
competitor  or  competitors  of  the  '  line  of  commerce '  within  the 
plaintiff.  The  license  agreement  meaning  of  the  Clayton  Act, 
may  not,  therefore,  be  held  un-  namely,  the  supplying  of  ma- 
lawful  as  tending  to  create  a  terial  for  making  Conrad  gears, 
monopoly  In  gears.  If  the  Con-  and  if  so,  may  the  effect  ♦  ♦  • 
rad  gear  has  supplanted  other  of  the  license  agreement  be  to 
gears,  as  to  which  there  is  no  substantially  lessen  competition 
evidence,  the  cause  for  such  or  tend  to  create  a  monopoly 
supremacy  lies  outside  the  con-  therein?  Whether  the  making 
tract,  and  consequently  does  and  sale  of  the  materials  to  go 
not  bring  the  contract  in  con-  into  the  Conrad  gears  Is  a  '  line 
flict  with  either  the  statute  or  of  commerce'  within  the  mean- 
public  policy.  ing  of  the  Clayton  Act  is  under 

60.  "Again,  as  the  gear  ma-  the  evidence  before  the  court 
terial  is  unpatented.  It  may  be  not  free  ftom  doubt  and  no 
assumed  that  there  was,  prior  opinion  will  now  be  expressed 
to  the  grant  of  the  Conrad  pat-  thereon.  Assuming,  however, 
ents,  a  'line  of  commerce'  in  that  that  would  constitute  such 
such  material;  but,  if  the  pat-  Mine  of  commerce,'  and  that 
ents  are  valid,  only  of  course  the  patents  are  valid,  is  the 
for  purposes  other  than  for  contract  a  lawful  one?  Re- 
gears.  Tet  the  license  agree-  vised  Statutes,  section  4884 
ment  contains  no  condition  that  (Comp.  St  0428), provides  that: 
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TTINO  OB  EXCLUglTE  GONTBACTS  OB  gear  material,  was  to  snrrenaer 

LE18E8— BT  OWNEB  OF  PITEWT—  ^^  ^y,^  «„kH/.  ^^^^  ii^«o^^.  «*^ 

UGBm   TO   HAHVFICTUBE    UN-  *^  ^^  public  the  licensor^s  mo^ 

DEB,  cONDlTloifBB  ON  PUBCHASE  ^opo^y  to  make  the  material  en- 

BAW  MATBBULB  THBBEFOB  FBOH  terlng  into   such   gears,   or    to 

LiCENSOB  (LE8B0B)— GoBtiMed.  create    a    'line    of    comm«^:e' 

'  SSvery  patent   shall  contain  within  the  meaning  of  the  CUj- 

*     ♦     *     grant    to    the    pat-  ton  Act. 

entee,  his  heirs,  or  assigns,  for       63.  "Nor  do  I  see  how  the  effect 
the  term  of  17  years,  of  the  ex-  of  reserving  such  right  to  the 
elusive  right  to  make,  use,  and  licensor  may  be  to  lessen  corn- 
vend  the  invention  or  discovery  petition  that  never  existed   or 
throughout   the    United    States  tend  to  create  a  monopoly  that 
and  the  territories  thereof/  was  complete  in  the  licensor  be- 
62.  "A  patent  gives  to  the  pat-  fore    the    contract    was    made, 
entee  the  right  not  only  to  pre-  This  tentative  conclusion  is,  I 
vent   others   from   making   the  think,  in  accord  with  Wallace 
patented  article,  but  also  to  pre-  v.  Homes,  9  Blatch.  65,  29  Fed. 
vent   others  from   making  any  Cas.  74,  and  not  in  conflict  with 
Ingredient  or  part  of  such  pat-  Motion  Picture  Co.  v.  Universal 
ented   article  with  intent  that  FUni  Co.,  243  U.  S.  502.  37  Sup. 
such  ingredient  or  part  shall  be  Ct.  416,  61  L.  Ed.  871,  L.  R.  A. 
used  in  the  patented  article,  for  1917E,  1187.  Ann.   Cas.  1918A, 
as  a  patentee  may  maintain  a  959;   for  as  I   understand   the 
suit  for  infringement  against  a  latter  case,  the  question  there 
person    making   such    patented  decided    is    radically    different 
article,  so  may  he  also  maintain  from  the  one  now  under  consid- 
a  suit  for  contributory  infringe-  eration.    Furthermore,  the  trend 
ment  against  a  person  making  of  the  Motion  Picture  Company 
and   selling  the  ingredients   or  Case  is  not  manifest  in  V.  8,  v. 
parts  for  use  in  the  paltented  United  Shoe  Mach.  Co.,  247  IT.  S. 
article.    The  right  to  make  the  32,  38  Sup.  Ct.  473,  62  L.  £d. 
parts  and  material  entering  into  968,  and  it  is  not  clear  that  the 
the  patented  article,  and  to  ex-  latter  case  did  not  modify  the 
dude  others  from  making  them,  former.    It  is  thus  seen  that  if 
if  such  parts  and  material  are  the  making  and  selling  of  nia- 
unpatented    as    in    this    case,  terial   for   Conrad   gears  is   a 
would  seem  to  be  an  inevitable  'line  of  commerce,'  within  the 
adjunct  of  the  patent  and  a  part  meaning   of    the    Clayton   Act, 
of  the  patent  monopoly.    There  which  is  not  decided,  that  the 
is  no  evidence  in  this  case  that  validity  of  the  contract  depends 
the  patentee  or  his  assignee,  the  upon  the  validity  of  the  pat- 
plaintiff,  ever  surrendered  this  ents — ^not     the     admission     of 
monopoly  to  the  public.     I  do  validity  made  by  the  licensee, 
not  see,  therefore,  that  the  effect  but  upon  their  actual  validity.'* 
of  granting  a  license  to  manu-  WestinghouMe  Electrio  d  Ufg, 
facture  the  Conrad  gears,  but  Co.  v.  Diamond  State  Fibre  Co., 
reserving    to    the    licensor    the  March  27,  1920,  268  Fed.  121, 
right  to  continue  to  make  the  125,  126. 
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BY  OWHIB  OF  tmnr  FBoem  oly  would  gire  to  the  defendant 

OB  FOBHUii,  «00B  WILL.  ^D  ^  Complete  and  erduslve  mo- 

HEHT  OF  run  OF  POfBimAL  "^^P^^  ^'     *^**^   ^^   foontaln 

BOBHIBSB.  basiness  and  the  bottling  busi- 
ness.    The   accomplishment   of 

See  also  ante,  pars,  a-11 ;  post,  this  result  through  the  instru- 

par.  112.  mentality  of  the  antimonopoly 

statutes     would,     indeed,     be 

G4.  Sued  to  enforce  a  con-  unique.  That  of  necessity  there 
tract  made  by  its  predecessor,  is  competition  between  the  bot- 
in  which  said  predecessor,  tied  drink  and  the  fountain 
owner  of  a  valuable  secret  proc-  drink  can  not  be  seriously  ques- 
ess  or  formula  for  making  a  tioned.  The  contract  did  not  fix 
beverage,  theretofore  confined  to  a  price  for  the  bottled  drink.  It 
the  fountain  trade,  and  of  a  did  not  fix  a  price  for  the  foun- 
valuable  good  will,  and  trade  tain  drink.  The  defendant  may 
names  and  marks  in  connection  sell  Its  fountain  syrup  for  such 
with  its  product,  gave  exclusive  price  as  it  pleases  subject  to 
rights  for  the  bottling  business  the  inevitable  result,  if  it  raises 
in  a  large  territory  to  complain-  its  price  too  high,  that  the  de- 
ant's  predecessors,  and  the  right  mand  for  the  fountain  drink 
to  use  its  trade  names  and  will  decrease,  and  that  for  the 
marks  in  connection  therewith,  bottled  drink  increase.  The  con- 
in  return  for  their  undertaking,  verse  would,  of  course,  be  true, 
among  other  things,  to  carry  on  should  the  price  of  the  bottled 
such  business  in  the  territory  drink  greatly  exceed  that  of  the 
in  question  and  take  all  their  fountain  drink, 
syrup  from  it,  defendant  con-  66.  '*The  defendant  points 
tended  that  the  contract  was  out  certain  covenants  *  *  • 
void  under  the  law  of  Georgia,  to  show  that  the  contract  is  in 
the  Sherman  Act,  and  the  Clay-  restraint  of  trade.  It  cites 
ton  Act  The  court  stated,  in  Floding  v.  Floding,  137  Qa.  531, 
declining  to  sustain  this  couten-  73  S.  E.  729,  and  other  cases,  to 
tion :  show  that  the  courts  of  Georgia 

65.  "It  is  next  contended  by  refuse   to   recognize   an    agree- 

the  defendant  that,  if  the  con-  ment  not  to  operate  the  sanoe 

tract  be  construed  as  it  is  now  business    in    a    territory    very 

construed  by  the  court,  it  is  void  large  in  area  as  being  in  [un?]- 

under  the  law  of  Georgia,  the  reasonable    restraint    of   trade. 

Sherman  Act,  and  the  Clayton  But  such  cases  have  no  analogy 

Act.       In     this    connection    it  to  the  case  at  bar,  where  the 

should    be    observed    that    the  effect  of  the  contract  was  not  to 

effect  of  the  contract  was  not  a  transfer  the  whole  business  of 

merger  or  consolidation  of  busi-  the  vendor,   but  only   an   incl- 

nesses    theretofore    existing    in  dental    and    potential    business 

severalty,  but  was  the  complete  arising  out  of  the  main  business 

severance  of  the  bottling  busi-  of  the  vendor.    It  is  unnecessary 

ness  from  the  business  of  sup-  to  analyze  the  several  covenants 

plying  soda  fountains  with  the  pointed  out  as  being  in  unrea- 

syrup,  while  the  result  which  sonable     restraint     of     trade, 

the  defendant  seeks  under  stat-  Those  covenants  at  most  operate 

utes  intended  to  prevent  monop-  as  a  partial  and  not  as  a  gen- 
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TTING  OB  BXCLrSIYB  G0NTB1CT8  OB 
DEA8B8— BT  OWNIB  OF  8BCBET 
PB0€ES8  OB  FOBXVLl,  GOOD 
WILL,  AND  TBADB  NiWBS  OB 
HIBKS— ASSIGNHEKT  OF  PIBT  OF 
POTBimiL    BUSIHBSS — Oomttaved. 

eral  restraint,  and  are  'merely 
ancillary  to  the  main  purpose  of 
a  lawfol  contract,  and  necessary 
to  protect  the  covenantee  in  the 
enjoyment  of  the  legitimate 
fruits  of  the  contract  or  to  pro- 
tect him  from  the  dangers  of  an 
unjust  use  of  those  fruits  by 
the  other  party/  or  were  cove- 
nants necessary  to  protect  the 
€teorgia  corporation  in  its  re- 
tained business.  Such  pro- 
visions are  valid.  United  States 
V.  Addyston  Pipe  d  Steel  Co.,  85 
Fed.  271,  29  C.  O.  A.  141,  46 
Ii.  R.  A.  122;  John  D.  Park  d 
Sons  Co,  V.  Hartman,  168  Fed. 
24,  82  O.  C.  A.  158,  12  L.  R.  A. 
(N.  S.)  185.  I  find  in  the  con- 
tract nothing  having  an  effect 
or  intended  to  have  an  effect  to 
defeat  or  lessen  competition  or 
to  encourage  or  tend  to  create  a 
monopoly,  nor  do  I  find  any- 
thing therein  that  may  be  said 
to  be  in  unreasonable  restraint 
of  trade."  The  Cooa-Oola  Bot- 
tling Co.  V.  The  Coca-Cola  Co., 
November  8,  1920,  269  Fed.  706, 
818,  814. 

LEGALITT,    PBESUHPTION    OF. 

67.  "  ♦  •  ♦  the  statute  does 
not  create  a  presumption  that 
such  contracts  are  inherently 
vicious,  nor  does  it  impose  upon 
the  plaintiff  the  burden  of  prov- 
ing that  the  contracts  are  not 
illegal.  The  presumption  is  of 
legality,  and  the  burden  is  upon 
him  who  assumes  illegality. 
The  application  of  the  statute 
should  be  made  only  upon  full 
proofs.  The  consequences  of 
applying  it  otherwise  are  too 
serious      to      be      disregarded 


•  ♦  •."  Brown,  district  Judge, 
concurring  in  denying  relief 
sought  but  dissenting  as  to  hold- 
ing contract  involved  unlawful 
under  Clayton  Act  in  Standard 
Fashion  Co.  v.  Magrane-Houstan 
Co.,  Circuit  Court  of  Appeals, 
June  28,  1919,  259  Fed.  793,  802. 

KOlf  OPOUflfnC  TBHDKHGIBS. 

68.  "The  Commission  Justi- 
fies the  order  complained  of  by 
looking  to  the  future  rather 
than  at  the  present,    ♦     •     ♦" 

"  The  Commission  looking 
forward  sees  in  the  present 
highly  competitive  business  of 
the  various  wholesalers  a  seed 
which  will  in  time  produce  the 
fruit  condemned  in  Patterson  v. 
United    States,    222    Fed.    599. 

♦       •       ♦  w 

• 

69.  "  It  may  be  admitted  that 
one  function  of  the  Trade  Com- 
mission is  to  discern  and  sup- 
press  such    practices   In   their 
beginning;   but   a   thing  exists 
from  its  beginning,   and  it   is 
not  a  conclusion  of  law  from 
any   facts   here   found   that   a 
system  [referring  to  petitioners' 
system,  condemned  by  the  Com- 
mission, of  leasing  oil  tanks  and 
pumps  for  a  nominal  rental  in 
consideration  of  the  lessee  using 
the  lessor's  product  exclusively 
in  connection  therewith]  which 
at  present  is  keenly  competitive, 
extremely  advantageous  to  the 
public,  and,  in  the  opinion  of  a 
majority  of  the  competent  wit- 
nesses economical,  is  at  present 
unfair  to  anyone  or  unfair  be- 
cause tending  to  monopoly.    A 
tendency  is  an  inference  from 
proven  facts,  and  an  inference 
from  the  facts  as  found  by  the 
Commission  is  a  question  of  law 
for  the  court.    As  a  matter  of 
law  there  is  at  present  no  viola- 
tion of  the  Trade  Commission 
statute;   therefore  the  first  of 
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respondent's  contentions  can  not  ated  profitably  without  the  use 

be    sustained."      Standard    Oil  of  some,  if  not  all,  of  the  '  anx- 

Co.    of   New    York   t.   Federal  iliary '  machines*  and  the  latter 

Trade    CommisHon,    May    11,  are  of  no  practical  value,  except 

1921,    273    Fed.    478,   481,    482.  as  they  are  used  In  connection 

(See  case  in  this  volume,  p.  622  with  the '  principal '  machines  " ; 

at  pp.  626,  627.)  that  the  terms  under  which  de- 
fendants lease  their  machinery 

IN   FABTICTLAB  CiSM.  ^^^^^^    ^^    foUowing.    to-Wit: 

See  also  pot/,  par.  112.  that  the  lessee 

"(1)  Shall  not  use  the  ma- 

70.  Seld,  That  a  provision  by  chine    in    the    manufacture    or 

whfch  a  trading  stamp  concern  preparation  of  footwear  which 

required  its  so-called  "  subscrib-  has  not   had   certain   essential 

ers,'*  who  obtain  under  contract  operations  performed  upon  it  by 

the  right  to  give  out  these  cou-  other  machines  leased  from  the 

pons  (exchangeable  for  various  lessor; 

premiums)  by  paying  a  con-  *'(2)  Shall  use  the  leased  ma- 
sideration  therefor  and  by  chine  to  its  fullest  capacity ; 
agreeing  to  distribute  the  ''(S)  Shall  use  eopclvtively  the 
stamps  only  to  customers  does  leased  machine  for  the  class  of 
not  violate  the  section  in  ques-  work  for  which  it  is  designed; 
tion.  '*  This  statute  forbids  the  "(4)  Shall  obtain  from  the 
converse  of  the  acts  complained  lessor  exclusively,  at  such  price 
of  in  the  present  action,  and  we  as  it  may  establish,  all  duplicate 
have  nothing  to  do  with  what  parts  and  mechanisms  needed  in 
might  happen  if  the  Green  operating  the  leased  machines, 
Trading  Stamp  people  were  and  all  supplies  in  connection 
seeking  to  forbid  the  use  by  its  with  them ; 
subscribers  of  any  other  kind  ''(5)  Shall  use  patented  in- 
of  trading  stamps.  This  might  soles  made  on  defendant's  mo- 
or might  not  be  a  restriction  chinery  only  in  connection  with 
upon  competition  or  tend  to  certain  footwear  manufactured 
effect  a  monopoly."  Sperry  d  by  machinery  leased  from  the 
Hutchinson     Co.     v.     Fenster,  lessor; 

January  16,  1915,  219  Fed.  756,  "(6)  Shall    lease    from    the 

756.  lessor  any  additional  machinery 

•  71.  Where  the  bill  stated,  which  he  may  need  for  work  in 
among  other  things,  that  nearly  the  same  department  as  that  of 
all  the  shoes  made  in  the  United  the  machine  leased ; 

States  are  machine  made;  that  *'(7)  Shall  permit  the  lessor 
defendants  make  and  control  98  to  determine  whether  the  lessee 
per  cent  of  the  shoe  machinery  has  in  his  factory  more  ma- 
in the  United  States;  that  de-  chinery  adapted  for  doing  the 
fendants  have  business  relations  same  work  than  he  needs,  and, 
with  nearly  all  shoe  manufac-  if  so,  to  remove  such  machines 
turers  in  the  United  States;  as,  in  the  opinion  of  the  lessor, 
that  **  some  of  the  machines  are  unnecessary ; 
made  by  the  defendants  are  des-  "(8)  Shall,  at  the  election  of 
ignated  by  them  as  'principal,'  the  lessor,  suffer  a  termination 
while     others    are     designated  of  all  leases  which  he  may  have 

*  auxiliary  *  " ;  that  **  The  *  prin-  and  the  removal  of  all  machines 
dpal  *  machines  can  not  be  oper-  leased  by  him  from  the  defend- 
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TTBfC  OB  EXCLUSITK  cONTBACTg  OB  operating,  repairing,  or  renew- 

LEA8E8-IN  PABTICULAE  CiSES-  j^^  y^^   j^^^^g   machinery,   or 

fail  to  use  exclusively  the  aux- 

ants,  in  the  event  of  the  viola-  iliary  machinery  of  the  lessor 

tion  of  any  term  of  any  one  of  in  the  manufacture  or  prepara- 

the  leases":  Held,  That  read-  tion  of  insoles  licensed   under 

ing  the  "Act  of  Congress  and  Letters  Patent  No.  8494^45,  or 

the    cases    complained    of    to-  fail  to  buy  any  additional  ma* 

gether,  there  can  be  but  one  con-  chines  needed  in  their  shoe  fac- 

clusion,  and  that  is  that  all  of  tory,  which  can  be  leased  from 

the  clauses   (with  the  possible  the  lessor,*'  that  all  the  leases 

exception  of  No.  2)  complained  could  be  canceled  and  the  lessees 

of  in  the  bill  are  clearly  vlo-  be  deprived  of  the  use  of  them, 

lative  of  the  plain  words  of  the  and  be  compelled  to  pay  certain 

statute. .  royalties,  which  otherwise  they 

72.  "If  the  court  were  in  would  not  have  to  pay:  Held, 
doubt  as  to  the  meaning  of  the  That  such  leases  constituted  a 
Act  and  of  the  intention  of  Con-  violation  of  section  3. 

gress  in  enacting  it,  that  doubt  The  court  stated : 

will  be  readily  removed  by  read-  74.  "  Can  it  be  doubted  that 

ing  and  considering  the  proceed-  these   provisions   are   not  only 

Ings  in  both  Houses  of  Congress  within  the  spirit  but  the  letter 

touching    the    purpose    of    the  of  the  statute?     What  is  the 

law."    Dyer,  J.,  granting  prelim-  natural,   direct,   and   necessary 

inary  injunction.  United  States  effect     of     these     conditions? 

V.  United  Shoe  Machinery  Co,,  There  can  be  but  one  answer  to 

November  9,  1915,  227  Fed.  507,  this.    To  compel  the  lessees  to 

508,  509.  use  defendants'  machinery  and 

73.  Where  a  corporation  en-  material,  regardless  of  whether 
Joying  a  dominating  position  in  the  terms  granted  by  the  de- 
the  manufacture  and  sale  or  fendants  are  as  favorable  as 
lease  of  shoe  machines,  through  can  be  obtained  from  other 
ownership  of  patents,  and  manufacturers  of  some  of  the 
through  contracts  made  by  it  machines,  or  dealers  in  some  of 
with  its  lessees,  leased  its  ma-  the  materials. 

chinery  with  tying  clauses  pro-  75.  "  In  addition,  it  is  charged 

vlding  among  other  things  that  that  by  reason  of  these  leases 

by  using  no  machines  other  than  there  is  no  market  for  anyone 

those  of  defendants,  the  lessee  Inclined   to  manufacture  these 

should   be   relieved   of   certain  or  some  of  these  machines,  and 

royalties     otherwise*     exacted;  therefore  all  are  deterred  from 

that  "if  the  lessees  use  the  de-  engaging  in  their  manufacture, 

fendants'  lasting  machinery  for  as,  there  being  no  market  for 

shoes  welted  on  machines  made  them,  financial  failure  is  bound 

by  other  manufacturers,  or  fail  to    result    from    the    attempt. 

to  use   exclusively   defendants'  Such    a    condition    of    affairs 

machines  for  lasting  shoes,  or  clearly  tends    to    substantially 

fail  to  purchase  from  the  de-  lessen  competition,  and  create, 

fendants  exclusively  all  dupll-  in  favor  of  the  deftodants,  a 

cate  parts,  extras,  and  devices  monopoly  in  that  line  of  com- 

of  every  kind,  needed  or  used  in  merce;"    Trieber,  J.,  overruling 
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motion    to    dismiss    In    United  necessary      to      consider  .  the 

States  Y.  United  Shoe  Machin-  peculiarities  of   the  iMirticuiar 

ery  Co,,  June  6,  1916,  234  Fed.  business  to  which  the  contract 

127,  148.  149.  relates    *     •     *." 

76.  "  Ou  this  record  we  are  70.  "  In  the  present  case  there 
constrained  to  And  that  this  Is  no  evidence  that  any  competi- 
restriction  may  substantially  tor  of  the  plaintiff  had  ever  been 
lessen  competition  and  may  excluded  from  competition  In 
tend  to  create  a  monopoly.  It  the  city  of  Boston  or  elsewhere 
already  appears  that,  out  of  because  of  inability  to  procure 
some  52,000  pattern  agencies  In  customers  or  a  store  in  which  he 
this  country,  the  plaintiff  or  a  might  market  his  goods  •  •  ♦.** 
holding  company  controlling  it  "  *  •  •  in  the  present  case 
and  two  other  pattern  com-  there  is  evidence  that  the  largest 
panies  control  approximately  competitor  of  the  plaintiff  is 
two-fifths.  The  restriction  of  rapidly  extending  its  business 
each  merchant  to  one  pattern  by  affirmative  contracts  without 
manufacturer  must  in  hundreds,  restricted  conditions,  and  has  a 
l)erhaps  In  thousands,  of  small  much  more  dominant  position  in 
communities,  amount  to  giving  the  field  than  the  present  plain- 
such  single  pattern  manufac-  tiff.  I  can  see  no  ground  in  the 
turer  a  monopoly  of  the  busl-  record  for  apprehension  that 
ness  in  such  community.    ♦    •    *  anybody  is  likely  to  acquire  a 

77.  '*We  must  consider  this  monopoly  in  the  dress  pattern 
restriction  in  the  light  of  the  business,  in  which,  as  the  evl- 
facts  peculiar  to  the  business  dence  shows,  competition  is  very 
to  which   the   restraint  is  ap-  active. 

plied,  to  the  conditions  already  80.  ''I    am   unable   to    agree 

achieved  under  such  restraint,  that    this    bill    should    be    dis- 

as  w^l  as  the  nature  of  the  re-  missed  because  the  contract  in 

straint  and  its  effect,  actual  or  question  is  unlawful  under  the 

probable.     Viewing  It  thus,  in  Clayton  Act    •    ♦    ♦."    Brown, 

the    liffht   of   the    surrounding  District    Judge,    concurring    In 

circumstances,     we     are     con-  denying  relief  sought,  but  dls- 

strainedto  agree  with  the  dls-  senting  as  to  reasons  in  above 

trlct    court    that    the   negative  case.     (Pp.  800,  801,  803.) 

covenant  in  this  contract  may  81.  Held,  That  provisions  in 

lessen  competition,  or  may  tend  leases  made  by  a  manufacturer 

to  create  a  monopoly,  or  both,  of  shoe  machinery  to  the  effect 

and   Is   therefore  obnoxious  to  (1)  that  the  lessee  should  use 

the  Clayton  Act  [citing  Chicago  the  leased  machinery  to  Its  full 

Board  of  Trade  y.  United  States,  capacity;    (2)    that   the   lessee 

246  U.  S.  231,  238]."    Anderson,  should  purchase  all  repair  parts 

Circuit     Judge,     in     Standard  or  mechanisms  from  the  lessor 

Fashion  Co.  v. Magrane-Houston  at  the  lessor's  regular  prices; 

Co.,  June  28,  1919,  259  Fed.  798,  (3)  that  the  leases  should  con- 

798.  tinue  for  17  years  unless  sooner 

78.  "  To  predict  the  conse-  terminated  by  the  lessor ;  do  not, 
quences  of  the  defendant's  under  the  circumstances  In- 
agreement  not  to  sell  or  permit  volved,  violate  any  provisions 
to  be  sold  on  its  premises,  dur-  of  the  section  in  question. 

ing  the  term  of  the  contract,  any  82.  That    provisions    in    said 

other  make  of  patterns,  it  is  leases   to   the   effect   that    the 


508                          ACTS  ADMINISTERED  BY  OOMMISSIOIfr. 

TTIN«  OB  BXCLUBITE  cONTKACTg  OB  Machinery  Co,,  March  31,  IMO, 

LBASBS-Df  PABTXCITLAB  C18B8-  264  Fed.  138,  165-109. 

84.  Plaintiff  sues  to  enjoin 
lessee  must  purchase  all  sup-  defendant  from  Interference 
piles  used  by  It  In  connection  with  its  contracts  with  thiid 
with  said  leased  machinery,  ex-  parties.  Said  contracts  bound 
clusiyely  from  the  lessor  at  such  third  parties  to  purchase 
prices  established  by  the  lessor;  all  materials  for  the  manufa^ 
that  the  lessee  must  not  use  ture  of  an  article,  the  patents 
said  leased  machinery  in  con-  on  which  were  owned  by  plaln- 
nection  with  those  of  the  lessor's  tiff,  in  consideration  of  llceose 
competitors,  or  on  shoes  or  other  from  plaintiff  to  such  third 
footwear  manufactured  in  part  parties  to  manufacture  such 
on  competitors'  machines ;  vio-  article.  The  injunction  was  re- 
late the  provisions  of  the  sec-  sisted  on  the  ground,  among 
tlon  in  question,  notwlthstand-  others,  that  the  contract  vic- 
ing the  fact  that  the  lessees  lated  section  3.  Held,  That 
have  the  choice  of  unrestricted  such  contention  can  not  be  sus- 
leases,  it  appearing  that  the  talned.  (See  ante,  pars.  58-63.) 
consideration  for  said  unre-  WettinghotLse  tSleotric  d  Mfg, 
stricted  leases  was  prohibitive,  Co.  v.  Diamond  State  Fibre  Co., 
notwithstanding  the  fact  that  March  27, 1920,  268  Fed.  12L 
leases  executed  since  the  enact-  85.  Sued  to  enforce  a  cootract 
ment  of  the  Clayton  Act  do  not  made  by  its  predecessor,  in 
contain  the  objectionable  clauses,  which  said  predecessor,  owner 
It  appearing  that  said  leases  are  of  a  valuable  secret  process  or 
only  *'  temporary  leases,"  with  formula  for  making  a  beverage, 
the  right  reserved  to  the  lessor  theretofore  confined  to  the 
to  substitute  or  add  different  fountain  trade,  and  of  a  vain- 
terms,  the  intention  appearing  able  good  will,  and  trade  names 
to  avoid  the  prohibitions  of  the  and  marks  in  connection  with 
section  in  question  pending  the  its  product,  gave  exclusive 
litigation  affecting  the  legality  rights  for  the  bottling  business 
of  the  leases  containing  the  ob-  in  a  large  territory  to  com- 
Jectlonable  clauses,  and  notwith-  plainant's  predecessors,  and  the 
standing  the  fact  that  the  right  right  to  use  its  trade  names  and 
to  declare  a  lease  forfeited  for  a  marks  in  connection  therewith, 
breach  of  any  of  the  clauses  in-  in  return  for  their  undertak- 
volved  had  not  up  to  that  time  ing,  among  other  things,  to 
been  exercised.  carry  on  such  business  in  the 
83.  That  provisions  to  the  territory  in  question  and  take 
effect  that  the  lessor  might  ter-  all  their  syrup  from  it,  de- 
minate  the  lease  for  breach  of  fendant  contended  that  the  con- 
any  condition  contained  therein  tract  was  void  under  the  law 
does  not  violate  the  section  in  of  Georgia,  the  Sherman  Act, 
question  in  so  far  as  lawful  con-  and  the  Clayton  Act  Seid, 
ditlons  are  involved,  and  that  That  such  contention  can  not 
the  provisions  as  to  royalty  are  be  sustained.  (See  ante,  pars, 
not  objectionable  except  that  63-^.)  The  Coca-Cola  Bottling 
which  allows  a  discount  or  re-  Co,  v.  The  Coca-Cola  Co.,  No- 
bate  on  condition  of  the  lessees  vember  8,  1920,  269  Fed.  796L 
not  using  competitors'  machines.  86.  Where  a  corporation  oom- 
United  States  v.    United  Shoe  petitively    engaged    in   refining 
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cmde  petroleum,  buying  and  F.  T.  O.  869,  In  which  the  Com- 
aelllng  gaaoline,  and  In  trans-  mission  found  that  contracts 
porting  and  marketing  snch  entered  into  between  the  corn- 
products,  and  also  engaged  in  pany  and  the  railroads,  under 
leasing  pumps,  tanks,  and  other  the  terms' of  which  contracts  the 
equipment  for  the  storage  and  company  agreed  to  furnish  re- 
handling  of  petroleum  products  frigerator  cars  and  refrigerator 
in  competition  with  mannfac-  service,  and  the  railroads  agreed 
tnrers  and  sellers  of  such  equip-  to  pay  the  charges  stipulated 
ment,  to  Its  retail  customers,  of  and  to  patronize  the  company 
whom  relatively  very  few  re-  exclusively,  with  respect  to  their 
quired  more  than  a  single-pump  requirements  for  the  cars  and 
outfit  in  the  conduct  of  their  service  involved,  reversed  in 
business,  leased  to  such  retail-  Fruit  Growers  Express  v.  Feel- 
ers pumps,  tanks,  and  equip-  eral  Trade  Commission,  June  16, 
ment  at  a  nonUnal  rental,  not  1921,  274  Fed.  205,  on  the 
affording  it  a  reasonable  profit  ground  that  Jurisdiction  under 
on  its  investment,  upon  the  con-  section  11  was  in  the  Interstate 
ditlon  that  they  should  use  the  Commerce  Commission  and  on 
same  only  for  the  purpose  of  the  ground  that  the  pleading 
storing  and  handling  its  prod-  was  defective  in  that  the  rall- 
ucts,  a  practice  not  followed  by  roads  had  not  been  joined  as 
many  competitors,  having  for  its  necessary  parties.  (See  atUe^ 
purpose  the  furtherance  of  the  par.  55,  and  posty  par.  120,  p.  527. 
corporation's  petroleum  busl-  See  case  at  p.  628  of  this  vol- 
ness,  and  resulting  in  loss  of  ume.) 
customers  by  competitors;  but 
where.   In   the   opinion  of   the  "WHEBE    the    effect    of    sugm 

.^«^     .«^.»«^i-i4-(^^    K^fvA^n    f»»«  LE18E,   SALE,  OB  CONTBACT  FOB 

court,  competition  between  the  g^LE,  ^B  8€CH  coNDmoN.  agbei- 

distributors  or  loaners  was  very  ^j^^,  OB  undebstahbinc)  hat  bb 

keen,  the  practice  was  extremely  to  substantullt  lesseh  goh- 

advantageous  to  the  public,  and  petition  ob  tend  to  cbeate  a 

was    regarded    by    many    dls^  honopolt  IH  aht  line  of  COH- 

tributors  as  a  profitable  form  of 

advertising  and  of  keeping  be-  gee  also  ante,  pars.  74-79. 
fore  the  consuming  public  their 

trade-mark,  borne  by  the  equip-  88.  "  I  am  satisfied  with  the 
ment  leased  or  loaned  by  them,  reasoning  of  Judge  Trieber 
the  court  observing  in  this  con-  [United  States  v.  United  Shoe 
nection  that  the  distribution  of  Machinery  Co.,  234  Fed.  127, 
another  manufacturer's  product  150]  that  Congress,  with  the 
thereftom  would  be  dishonest:  full  knowledge  of  the  construc- 
Held,  That  such  leases,  under  tion  which  had  been  placed 
the  circumstances  set  forth,  did  upon  the  Sherman  Act  by  the 
not  violate  section  8.  Standard  Supreme  Court,  did  not  intend 
on  Co,  of  New  York  v.  Federal  that  the  same  construction 
Trade  Commission,  May  11, 1921,  should  be  placed  upon  the  spe- 
273  Fed.  478.  (For  order  slml-  clflc  terms  of  the  Clayton  Act; 
lar  to  that  reversed,  see  2  F.  T.  for  it  chose  to  define  the  lessen- 
C.  346  at  356.  See  case  in  this  ing  of  competition  which  it  de- 
volume  at  p.  622.)  clared  to  be  unlawful,  and  to 
87.  Commission's  order  in  do  this  used  the  word  *  substan- 
Fruit  Growers  Express,  Inc.,  2  tially '  to  make  it  apparent  that 
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••  WRBB   TBB    BFfiscnr    OF    BUCB  after  numerous  courts  had  Md 

Jf/f;./^?5vS!i!!S5f7«i2J  similar  or  analogous  restricUom 

SiXB,  OB  SVCB  CONBITIONi  ACHIBB- 

BENT,  OB  uifDEBSTATTDiNG  BAT  BB  f*'  ^'  agreements  on  the  part  of 

TO  BUBSTiirniLLT  LESSEN  COH-  the  covenantee  not  to  deal  In 

PETITION  OB  TEND  TO  GBBATB  k  products  Other  than  those  of  the 

«2^H!i.'l.^/™  ""'  '^""  se"^'  d«rt««  the  term  of  the 

BBBCE  ** — CoitlBMd. 

contract]  not  obnoxious  to  the 

a  real,  as  opposed  to  an  imag-  Sherman  Act,  July  2,  1890,  0. 

Inary  or  fanciful  lessening  of  647,   26   Stat.   200    (Ck>mp.  St 

competition,  was  intended.  pars.  8820--8823,  8827-88S0),  or 

89.  "Doubtless  a  substantial  invalid  at  common  law,  or 
lessening  of  competition  would  under  State  antitrust  statntes, 
amount  to  an  unreasonable  re-  justifies  the  inference  thtt  the 
straint  of  trade ;  but  I  do  not  Legislature  intended  in  the  line 
think  it  is  the  duty  of  the  court  of  actual  experience  to  change 
to  find  this  before  it  can  pro-  the  law.  [Citing  numerom 
nounce  a   contract  unfair,  the  cases.] 

effect  of  which  it  has  found  93.  "There  is  no  answer  to 
may  be  to  '  substantially  lessen  the  suggestion  of  Judge  Trieber 
competition.'"  The  reports  of  in  U.  8.  v.  United  Shoe  Mo- 
ttle committees  of  both  Houses  ohinery  Co,  (D.  C),  234  Fed. 
of  Congress,  as  well  as  the  legis-  127,  150,  that  the  presumption 
lative  history  of  the  bill,  show  is,  not  that  Congress  intended 
the  intent  of  Congress  to  pro-  that  the  construction  of  the 
tect  the  public  from  practices  Sherman  Act  should  control, 
which  it  believed  to  be  inimical  but  on  the  contrary  that  it 
to  the  public  good  by  prevent-  should  not  control."  And  tgahi 
ing  these  practices  from  being  quoting  from  Judge  Trieber: 
put  in  operation.  "Evidently   Congress   was  not 

90.  "  I  think,  therefore,  it  is  satisfied  to  only  prohibit  actual 
the  duty  of  the  court  to  deter-  lessening  of  competition  or 
mine  whether  or  not  the  con-  monopolizing,  but  to  make  it 
tract  has  provided  means  for  a  unlawful  for  any  person  to  do 
real  or  substantial  lessening  of  these  acts,  which  may  put  it  in 

.  competition,      irrespective      of  his  power  to  do  so." 

what  use  has  been  or  is  being  94.  '*The  very  title  of  this 

made  of  these  means.  Act  is  significant — '  An  Act  to 

91.  " By  the  use  of  the  word  supplement  existing  laws 
'  may '  the  intent  is  manifest  to  against  unlawful  restraint  and 
deal  with  the  potential  evil  monopolies,  and  for  other  pa^ 
which  a  contract  may  contain,  poses.' "  Standard  Fashion  Co. 
and  to  make  the  attempt  to  v.  Magran€  Houston  Co.^  Oircnit 
substantially  lessen  competition  Court  of  Appeals,  June  28, 1919. 
unlawfully."  Johnson,  Circuit  259  Fed.  798,  796,  796. 
Judge,  in  Sta/ndard  Fashion  Co,  95.  "  In  order  to  condemn  the 
V.  Magrane  Houston  Co,,  Mardh  negative  covenant  It  is  not 
9,  1918,  254  Fed.  493,  499.  necessary  that  the  court  should 
(District  Court)  find  that  it  wUl  lessen  compe- 

92.  "  The  mere  fact  that  Con-  tition  or  iciU  tend  to  create  a 
gress  enacted  the  Clayton  Act  monopoly;  it  is  enou^  to  find 
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that  It  may  lessen  competition  test,    as   whether    it    restrains 

or  may  tend  to  create  a  monop-  competition.     Every   agreement 

oly.'*  concerning  trade*  every  regula- 

96.  ''On  this  record  we  are  tion  of  trade,  restrains.  To 
constrained  to  find  that  this  bind,  to  restrain,  is  of  their  very 
restriction  may  substantially  essence.  The  true  test  of  legal- 
lessen  competition  and  may  tend  ity  is  whether  the  restraint  im- 
to  create  a  monopoly.  It  al-  posed  is  such  as  merely  regu- 
ready  appears  that,  out  of  some  lates,  and  perhaps  thereby  pro- 
52,000  pattern  ag^icles  in  this  motes  competition,  or  whether 
country,  the  plaintiff  or  a  hold-  it  Is  such  as  may  suppress  or 
ing  company  controlling  it  and  even  destroy  competition.  To 
two  other  pattern  companies  determine  that  question  the 
control  approximately  two-fifths,  court  must  ordinarily  consider 
The  restriction  of  each  merchant  the  facts  peculiar  to  the  busl- 
to  one  pattern  manufacturer  ness  to  which  the  restraint  is 
must  in  hundreds,  perhaps  in  applied ;  its  condition  before  and 
thousands,  of  small  communities  after  the  restraint  was  imposed ; 
amount  to  giving  such  single  the  nature  of  the  restraint,  and 
pattern  manufacturer  a  monop-  its  effect,  actual  or  probable, 
oly  of  the  business  in  such  com-  The  history  of  the  restraint,  the 
m unity.  ♦  •  ♦."  Anderson,  evil  believed  to  exist,  the  reason 
Circuit  Judge,  in  Standard  Fash-  for  adopting  the  particular  rem- 
ion  Co,  V.  Magrane  Houston  Co,,  edy,  the  purpose  or  end  sought 
Circuit  Court  of  Appeals,  June  to  be  attained,  and  all  relevant 
28,  1019,  259  Fed.  793,  798.  facts.     This  is  not  because   a 

Brown,   District   Judge,   con-  good    intention    will    save    an 

curring  in  denying  relief  asked,  otherwise  objectionable  regula- 

but  not  in  holding  the  contract  tion  or  the  reverse,  but  because 

involved    unlawful    under    the  knowledge  of  intent  may  help 

Clayton  Act  the  court  to  interpret  facts  and 

97.  **  Full  weight  must  be  to  predict  consequences.* " 
given  to  the  final  clause  of  sec-  100.  "In  applying  the  statute 
tion  3  of  the  Clayton  Act  it  must  be  Judicially  determined 
[quoting  above  clause,  namely,  what  the  effect  may  be.  This 
''Where  the  effect  of  such  Judgment  must  be  more  than  a 
lease,*'  etc.].  mere    feeling    of    'possibility* 

98.  "  In  determining  the  effect  arising  In  ignorance  of  facts 
we  must  consider  the  thing  upon  which,  if  known,  would  destroy 
which  the  effect  is  to  be  pro-  that  feeling.  It  must  be  based 
duced.  This  clause  seems  to  re-  on  knowledge  and  upon  a  rea- 
qnire  that  the  interpretation  sonable  belief  that,  in  view  of 
and  application  of  section  8  of  existing  facts,  there  is  a  'dan- 
the  Clayton  Act  should  be  ac-  gerous  probability'**  (pp.  799, 
cording  to  the  principles  stated  800,  801). 

in  the  opinion  of  Mr.   Justice       101.  "  There  is  nothing  in  the 

Brandeis  in  Chicago  Board  of  Sherman  Act,  or  any  other  Act 

Trade    v.    United    States,    246  of  Congress,   making  the   acts 

U.  S.  231,  238,  38  Sup.  Ct  242,  enumerated  in  section  3  of  the 

244  (62  L.  Ed.  683).  Clayton   Act  unlawful,  'where 

99.  •••But  the  legality  of  an  the  effect'  of  them  'may  be  to 
agreement  or  regulation  can  not  substantially  lessen  competition 
be  determined  by  so  simple  a  or  tend  to  create  a  monopoly  in 
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« WHKBI    THE    iVFEcr    OF   giTCH  the  right  to  do,  if  they  are  not 

81LB,  OB  SUCH  CONIMTIOll.  ACttSB.  ^^^^^"^  ^^^^"^  ^^^  ClRyton  Act- 

MBHT,  OB  17NDEB8T1NDING  MAT  BE  ^^^  ^*t  *8  ^^^^^  intention  [con- 

TOSUBSTANTULLT  LES8EK  COH-  tention?] — ^*  to    substantially 

PETITION  OB  TEND  TO  GBEATE  A  lessen   Competition  *   or  '  estab- 

104.  '*In  the  opinion  of  the 
any  Une  of  commerce.'  Section  «>"rt  there  can  be  no  doubt 
1  of  the  Sherman  Act  (Comp.  <^^hat  the  enforcement  of  some  of 
St  sec.  8820)  makes  unlawful  the  provisions  hereinafter  men- 
•  contract  *  *  *  in  restraint  tfoned  will  have  that  effect  If 
of  trade  or  commerce,  and  as  shoe  manufacturers  are  not  per- 
construed  by  the  Supreme  fitted  to  use  machines  manu- 
CJourt  in  the  above  cited  cases,  factured  by  competitors  with- 
they  mean  *  contracts  which  un-  ^^^  being  penalized,  such  pro- 
duly  restrain  trade  and  com-  hibitlon  tends  to  lessen  compe- 
merce.'  Tills  language  difters  tition,  and  eventually  will  result 
materially  from  the  language  ***  giving  the  defendants  a  mo- 
used in  section  8  of  the  Clayton  nopoly  in  that  part  of  trade  or 
Act.  That  contracts  or  leases  commerce.  Who  will  invest  the 
may  substantially  lessen  compe-  mniions  necessary  to  establlah 
tition  was  not  sufficient  to  "^c^  manufacturing  plants,  and 
make  them  unlawful  under  the  t^*  evidence  convinces  that  It 
Sherman  Act,  if  not  unduly  or  would  require  these  large  sums 
oppressively  enforced  as  was  to  establish  them,  when  the 
held  in  clauses  hereinbefore  product  can  not  be  sold,  or  at 
cited."  b^^  <^i^  ^^  but  a  very  11m- 
102.  "The  aayton  Act  as  the  Ited  market?  *  ♦  •"  Vnited 
court  construes  it,  is  intended  States  v.  Unitea  8?ioe  Mm^nery 
as  a  preventive  Act,  to  arrest  C'o.,  March  31,  1920.  264  Fed. 
the  creation  of  trusts,  etc.,  in  138,  161-163. 

their     Incipiency     and     before  

consummation    *    *    •."  WHETBEB  limitbp  bt  8BCT105  «. 

108.  -  It  is  therefore  unneces-  ^^g    «  j^  ^j^          ^^^  ^^  ^j^ 

sary  to  determine  whether  the  ^^^^  ^^^,^^  ^  ^^  ^^^  ^^  ,, 

defendante,  by  the  tying  clauses  ^^^^^  ^^  ^^  ^^^  ^^^  ^^^ 

and  the  discoimte  and  rebates,  ^^^  therefore  does  not  apply  to 

have  succeeded  in  unduly  mo-  ^^  ^,  ^^  ^^  prohibited  by 

nopo  zing  or  attempted  to  mo-  ^^^^^^   3.,      ^^^^   ^^^^  , 

nopolize  unduly,  any  part  of  the  ^^^^^    ^^^^    Machinery    Co., 

trade  or  commerce  among  the  ^^^  g^    ^^^  ^64  Fed.  188. 

several  States,  or  to  unduly  re-  -g.. 
strain  competition  in  that  part 

of  commerce.    The  question  to  WHETHEB  BETBOiCTiTl. 
be  decided   is,  Do   the  clauses 

complained  of,  or  any  of  them,  106.  "Counsel  for  defendant 

put  it  in  their  power,  or  have  earnestly  insists  that,  even  if 

the  effect,  or  tend,  if  enforced,  Congress  so  intended,  the  stat- 

as  the  defendants  would  have  ute  can  not  be  construed  to  ap- 
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ply  to  pre6xl«tliig  contracts  and  wosM  akd  PRBiSECk- "  um  or 

to   prohibit    their   performance  COMMiBOt," 

and  enforcement,  without  vio-  See  ante,  pars.  58-68. 

latins  fundamental  and  const!-  **  in!iPitMTAWiflW.»* 
tutlonal    rights.      The    statute 

does  not  m  terms  except  from  l^^^'  "  ♦  •  •  The  word  •  un- 
its operation  any  agreements  or  derstanding/  as  defined  by  lex- 
contracts,  past,  present,  or  Jcographers.  includes  mental  dis- 
future,  and,  in  the  absence  of  cern»Ment.  comprehension,  clear 
such  exceptions,  it  is  to  be  pre-  ^^^1^8®  •  ♦  •. 
Bumed  that  Congress  intended  ^^l-  "Counsel  contend  that 
.to  prohibit  not  only  the  making  '  understanding '  is  equivalent  to 
of  future  contracts  but  also  any  *  agreement,'  except  that  it  Im- 
further  performance  of  past  Pates  that  it  is  oral.  The  court 
rontracts  of  the'  kind  specified,  ^^n  not  adopt  this  definition. 
I  ConUnuing  c  o  n  t  r  a  c  t  s  of  I*^  **»  opinion  it  means  some- 
lease.]  "  Elliott  Machif^  Ca,  v.  **^*"«f  ™ore.  It  means  an  im- 
Center,  February  20,  1915.  227  ^^^^  agreement,  resulting  from 
Fed.  124,  126 ;  United  Statee  v.  ^^®  expressed  terms  of  the 
Vniied  Shoe  Machinery  Co,,  No-  a«rree«"ent.  whether  written  or 
vember  9, 1915,  227  Fed.  COT.  510.  ^'"^1,  or  where  the  law  from  cer- 
107.  "  Section  3  of  the  Qayton  ***"  *^  ^'  *^«  parties  implies 
Act     does    not     declare    'any  ^"^  a«reenient   to  do  a  cerUin 


act  •  •  •."  UnUed  States  v. 
United  Shoe  Machinery  Co,,  June 
6,  1916.  234  Fed.  127,  148. 


contracts  and  leases  [prohibited 
by  that  section]  to  be  void,*  but 
that  'It  shall  be  unlawful  for 
any  person,'  etc.,  *  to  make  such  ^  fllifOiU 
contracts.*  etc.     Ordinarily  the        112.  Provisions  of  this  section 
word  •  slwll  *  indicates  that  the  held    to    strengthen   conclusion 
act  is  to  be  prospective,  and  not  that  owner  of  a  patent  moving- 
retrospective  *  *    *    *."  picture  projecting  machine,  en- 

108.  "  If  there  is  room  for  Joying  a  monopoly  In  the  sale 
doubt  as  to  the  intention  of  Con-  of  n^otion-picture  projecting  ma- 
gress,  it  is  removed  by  ref-  chinery,  by  reason  of  such  pat- 
erence  to  the  proceedings  In  ent,  can  not  sell  the  same  with 
Congress  when  the  bill  was  the  condition  attached  that 
pending  in  the  Senate   *    *   \**  on^  a  certain   k.nd  of  films, 

109.  "The  conclusion  of  the  not  a  part  of  the  machine  and 
court  is  that  the  Act  should  not  not  patented,  shall  be  used  in 
be  g^ven  a  retroactive  construe-  connection  therewith.  Motion 
tion  declaring  these  clauses.  Picture  Patents  Co,  v.  Universal 
made  before  its  enactment.  FUm  Mfg,  Co,,  1916,  Circuit 
void."  VnUed  States  v.  United  Court  of  Appeals,  235  F«d.  398. 
Shoe  Machinery  Co,,  March  81,  Affirmed  (1917)  in  243  U.  S. 
1920,  264  Fed.,  138,  171, 174,  175.  502,  517. 

Sec  4.  VIOLATION  OF  ANTITRUST  LAWS— DAMAGES 
TO  PERSON  INJURED. 

Sec.  4.  That  any  person  who  shall  be  injured  in  his  busi-  M«y  mw  in  any 
ness  or  property  by  reason  of  anything  forbidden  m  the  tHet  court,  and 
antitrust  laws^'**  may  sue  therefor  in  any  district  court  Sual^,  [^lod" 

■ — ' ' — • ing  ooit  of  Mit. 

*«  For  text  of  Sherman  Act,  lee  footnote  on  pp.  483-485.  Aa  enumerated 
in  Clajton  Act,  see  flrat  paragraph  tbereof  on  pp.  482,  489. 
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See:  4.  VIOLATION  OF  ANTITRUST  LAWS— DAMAGES 
TO  PERSON  INJURED— Continued. 

of  the  United  States  in  the  district  in  which  the  defend- 
ant resides  or  is  found  or  has  an  agent,  without  respect 
to  the  amount  in  controversy,  and  shall  recover  threefold 
the  damages  by  him  sustained,  and  the  cost  of  suit,  in- 
cluding a  reasonable  attorney's  fee. 

DECISIONS. 

Frey  d  Bon,  Inc.,  v.  Cudahy  Padking  Co.,  December  9,  1915,  228 
Fed.  209. 

American  Sea  Orecn  Slate  Co.  v.  0*Halloran,  December  14, 1915, 
229  Fed.  77,  79. 

Doted  V.  United  Mine  Workers  of  America,  Circuit  Court  of 
Appeals,  July  21,  1916,  235  Fed.  1,  4,  6. 

Vcnner  v.  Pennsylvania  Steel  Co.,  April  18, 1918,  260  Fed.  292. 

Baran  v.  Goodyear  Tire  d  Rubber  Co.,  July  29,  1918,  256  Fed. 
570. 

Sampliner  v.  Motion  Picture  Patents  Co.,  Circuit  Court  of 
Appeals,  December  11,  1918,  255  Fed.  242,  248. 

Sec  5.  PROCEEDINGS  BY  OB  IN  BEHALF  OF  UNITED 
STATES  UNDER  ANTITRUST  LAWS.  FINAL  JUDGMENTS 
OR  DECREES  THEREIN  AS  EVIDENCE  IN  PRIVATE  LITI- 
GATION. INSTITUTION  THEREOF  AS  SUSPENDING 
STATUTE  OF  LIMITATIONS. 

Prima  fade  eri-     Sec.  5.  That  a  final  judgment  or  decree  hereafter  ren- 

deTKc    against  i         i   •  •      •       i  x>  •>. 

sHme  defendant  dered  lu  any  criminal  prosecution  or  m  any  suit  or  pro- 
t?o£  ^*  *     **'  ceeding  in  equity  brought  by  or  on  behalf  of  the  United 

States  under  the  antitrust  "^  laws  to  the  effect  that  a  de- 
fendant has  violated  said  laws  shall  be  prima  facie  evi- 
dence against  such  defendant  in  any  suit  or  proceeding 
brought  by  any  other  party  against  such  defendaut  under 
said  laws  as  to  all  matters  respecting  which  said  judg- 
ment or  decree  would  be  an  estoppel  as  between  the 
ooiaent  judg-  partics  thereto :  Provided^  This  section  shall  not  apply  to 
S«?ted[  ^*^"'*  consent  judgments  or  decrees  entered  before  any  testi- 
mony has  been  taken :  Provided  further^  This  section  shall 
not  apply  to  consent  judgments  or  decrees  rendered  in 
criminal  proceedings  or  suits  in  equity,  now  pending,  in 
which  the  taking  of  testimony  has  been  commenced  but 
has  not  been  concluded,  provided  such  judgments  or  de- 
crees are  rendered  before  any  further  testimony  is  taken. 
BnnniBff  of     Whenever  any  suit  or  proceeding  in  equity  or  criminal 
???»'•  **with*rlh  prosecution  is  instituted  by  the  United  States  to  prevent, 
r{£L  ^raipwM  restrain  or  punish  violations  of  any  of  the  antitrust  laws, 

"•  For  text  of  Sherman  Act,  see  footnote  on  pp.  48S-4S5.    As  eBomented 
in  Clayton  Act,  tee  first  paragraph  thereof  on  pp.  482,  4Sa. 
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the  ruiming  of  the  statute  oi  limitations  in  respect  of  |^brbi?uSS 
each  and  every  private  ri^t  of  action  arising  under  said  SS^'uSrlr"**' 
laws  and  based  in  whole  or  in  part  on  any  matter  com- 
plained of  in  said  suit  or  proceeding  shall  be  suspended 
during  the  pendency  thereof. 

DECT8I0II8. 

Buckeye  Potoder  Co.  v.  Du  Pont  Potcder  Co,,  December  0,  1918^ 

248  U.  S.,  55, 63,  aflirming  Buckeye  Potcder  Co.  v.  E.  /.  Du  Pont  de 
Nemours  Povoder  Co.,  July  2,  1015,  223  Fed.  881,  884. 

Charles  A.  RatMay  Co.  v.  Associated  Bill  Posters  of  V.  8.  d  C, 
September  80,  1919,  272  Fed.  823,  828;  December  28,  1920,  271 
Fed.  140. 

Sec  6.  LABOR  OF  HUMAN  BEINGS  NOT  A  COMMODITY 
OR  ARTICLE  OF  COMMERCE. 

Sec.  6.  That  the  labor  of  a  human  being  is  not  a  com-    ubor,  Mnicui. 
modity  or  article  of  commerce.    Nothing  contained  in  the  cuitunii   oivaoi. 
antitrust  laws  ^^  shall  be  construed  to  forbid  the  existence  !°^^n»  f^^ 
and  operation  of  labor,  agricultural,  or  horticultural  or-  beip  and  without 
ganizations,  instituted  for  the  purposes  of  mutual  help,aflfect«i  by  antS- 
and  not  having  capital  stock  or  conducted  for  profit,  or  respect  to  their 
to  forbid  or  restrain  individual  members  of  such  organi-  jecta. 
zations  from  lawfully  carrying  out  the  legitimate  objects 
thereof;  nor  shall  such  organizations,  or  the  members 
thereof,  be  held  or  construed  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade,  under  the  antitrust 
laws. 

DECISIONS. 

United  States  v.  JTifi^,  April  25,  191Q,  250  Fed.  908,  909,  910. 

Dowd  V,  United  Mine  Workers  of  America^  Circuit  Court  of  Ap- 
peals, July  21, 1916,  235  Fed.  1.  5. 

Stephens  v.  Ohio  State  Telephone  Co.,  February  14,  1917,  240 
Fed.  759,  777, 

Paine  Lumber  Co,  y.  Neal,  June  11, 1917,  244  U.  S.  459,  463,  487. 

Montgomery  y.  Pacific  Electric  RaUuHiy  Co.,  May  2&,  1919,  Cir- 
cuit Court  of  Appeals,  258  Fed.  382,  389. 

Dail  Overland  Co.  v.  WiUys  Overland,  December  27,  1919,  263 
Fed.  171,  185,  186. 

Langenbery  Mat  Co.  v.  United  Cloth  Mat  d  Cap  Makers,  June 
1,  1920,  266  Fed.  127,  129. 

Colyer  v.  Skefjington,  June  23,  1920,  265  Fed.  17,  62. 

Buyer  v.  QuUlan,  Circuit  Court  of  Appeals,  February  2,  1921, 
271  Fed.  65.  69. 

Duplex  Press  Co.  v.  Deering,  January  3,  1921,  254  U.  S.  443, 
469,  474. 

***  For  text  of  Sherman  Act,  aec  footnote  on  pp.  483-48S.  As  enumerated 
lu  Clayton  Act,  see  flnt  paragraph  thereof  on  pp.  482,  483. 
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Sec  7.  ACQUISITION  BY  CORPORATION  OF  OTOCK  OR 
OTHER  SHARE  CAPITAL  OF  OTHER  CORPORATION  OB 
CORPORATIONS.* 

Of  other  corpo-  Seg.  7.  That  no  corporation  engaged  in  commerce  shall 
ited  where  effect  acquire,  diiectlj  or  indirectly^  the  whole  or  any  part  of 
itantuiiy  leven  the  stock  or  Other  share  capital  of  another  corporation  en- 
rtnilrconmci^  gSLged  also  in  commerce,  where  the  effect  of  such  acquis!- 
Tiiionopoi/?^   tion  may  be  to  substantially  lessen  comp^ition  between 

the  corporation  whose  stock  is  so  acquired  and  the  cor- 
poration making  the  acquisition,  or  to  restrain  such  com- 
merce in  any  section  or  community,  or  tend  to  create  t 
monopoly  of  any  line  of  commerce, 
or  two  or  more     No  Corporation  shall  acquire,  directly  or  indirectly,  the 
tioMf*^  ^rSS^'  whole  or  any  part  of  the  stock  or  other  share  capital  of 
may^bTto^nb^two  or  more  corpomtious  engaged  in  commerce  where 
^petitloMTMh  the  effect  of  such  acquisition,  or  the  use  of  such  stock  by 
or'^en/tomto the  voting  or  granting  of  proxies  or  otherwise,  may  be 
a  monopoly.       ^^  substantially  lessen  competition  between  such  corpora- 
tions, or  any  of  them,  whose  stock  or  other  share  capital 
is  so  acquired,  or  to  restrain  such  commerce  in  any  sec- 
tion or  community,  or  tend  to*  create  a  monopoly  of  any 
line  of  commerce, 
purchaneaoiei/     This  scctiou  shall  uot  apply  to  corporations  purchas- 
excepted.  ing  such  stock  solely  for  investment  and  not  using  the 

same  by  voting  or  otherwise  to  bring  about,  or  in  attempt- 
ing to  bring  about,  the  substantial  lessening  of  competi- 
tion.   Nor  shall  anything  contained  in  this  section  pre- 
vent a  corporation  engaged  in  commerce  from  causing  the 
pormatioB  of  formation   of   subsidiary   corporations   for   the   actual 
nlSo2*'for*'35Sl  carrying  on  of  their  immediate  lawful  business,  or  the 
boBiM«\iM^ex- natural  and  legitimate  branches  or  extensions  thereof,  or 
cepte4.  from  owuiug  and  holding  all  or  a  part  of  the  stock  of 

such  subsidiary  corporations,  when  the  effect  of  such  for- 
mation is  not  to  substantially  lessen  competition. 
Common  ear-     Nor  shall  aujrthing  herein  contained  be  construed  to 
with'Kfereme^to  prohibit  any  common  carrier  subject  to  the  laws  to  regu- 
i^ueV  when  ^  late    commerce    from    aiding    in    the    construction   of 
M^an^     com-  j^pj^j^^]^^  ^^  short  Hucs  SO  locatcd  as  to  become  feeders  to 

the  main  line  of  the  company  so  aiding  in  such  construc- 
tion or  from  acquiring  or  owning  all  or  any  part  of  the 

*0n  provisions  of  the  Shipping  BcMird  Act,  Ptacken  and  Sttockysrda 
Act,  1021,  and  Transportation  Act,  limiting  the  scope  of  the  Clayton  Act 
in  certain  cases,  see  second,  third,  and  fourth  paragraphs  of  the  footnote 
on  p.  483. 

It  shoold  he  noted  also  that  corporations  for  export  trads  are  eieept«d 
from  the  provisions  of  this  section.    See  p.  530,  sec.  3. 
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stock  of  such  branch  lines,  nor  to  prevent  any  such  com- 
mon carrier  from  acquiring  and  owning  all  ,or  any  part 
of  the  stock  of  a  branch  or  short  line  constructed  by  an 
independent  company  where  there  is  no  substantial  com- 
petition between  the  company  owning  the  branch  line  so 
constructed  and  the  company  owning  the  main  line  ac- 
quiring the  property  or  an  interest  therein,  nor  to  prevent 
such  common  carrier  from  extending  any  of  its  lines 
through  the  medium  of  the  acquisition  of  stock  or  other- 
wise of  any  other  such  common  carrier  where  there  is  no 
substantial  competition  between  the  company  extending 
its  lines  and  the  company  whose  stock,  property,  or  an 
interest  therein  is  so  acquired. 

Nothing  contained  in  this  section  shall  be  held  to  affect  .^^'^^^  ^*f^ 
or  impair  any  right  heretofore  legally  acquired:  Pro-inWyj^ini 
videdj  That  nothing  in  this  section  shall  be  held  or  con- 
strued to  authorize  or  make  lawful  anything  heretofore 
prohibited  or  made  illegal  by  the  antitrust  laws,*^  nor  to 
exonpt  any  person  from  the  penal  provbions  thereof  or 
the  civil  remedies  therein  provided. 

ANNOTATIONS. 

11  ^11  a.  Acquisition     of     stock,    tlon  of  these  corporations  was 

,,•  ^w^^v""^" i*^!l?*^'  **■**  plainly  in  violation  of  tlie  Clay- 
117.  Whetlwr  retroactiTe.  ?^       ^  *         ^  ^^  ^  ^^  ,  w. 

ton  Act  and  that  their  comblna- 

ACQOiBinOH  Of  sroOK,  RC-^n    tlon  in  the  Boston  Pish  Wer  Oo. 
piSTMULiB  Cisn.  ^^^  ^  dissolved. 

lis.  **  The  evidence  dlsdoses  114.  ''  We  also  are  of  the  opin- 
that  the  Boston  Fish  Pier  Ck).  In  ion  that  the  acquisition  by  the 
1916  acquired  the  stock  of  25  of  Bay  State  Fishing  Go.  of  the 
the  corporations  doing  bnsiness  stock  in  the  8  corporations  in  its 
in  interstate  commerce  as  inde-  combination  Is  likewise  In  viola- 
pendent  wholesale  fresh  fish  tion  of  the  Clayton  Act.  The 
dealers  on  the  Fish  Pier,  and  fact  that  5  out  of  8  of  the  oor- 
the  assets  and  business  of  Er-  porations  whose  stock  was 
nest  F.  Rich,  doing  business  taken  over  by  the  Bay  State 
under  the  name  of  A.  F.  Rich  Fishing  Go.  were  organized  nn- 
&  Go.,  and  the  partnerships  of  der  the  laws  of  Maine,  to  whom 
Lombard  ft  Curtis  and  Fulham  the  Massachusetts  corporations 
&  Herbert,  the  three  latter  con-  bearing  the  same  names  con- 
cerns being  wholesale  fresh  fish  veyed  their  businesses  and 
dealers  engaged  in  Interstate  assets,  does  not  make  the  situa- 
trade  on  the  pier,  and  that  it  tion  different  than  It  would 
thereafter  conducted  the  busi-  have  been,  and  no  less  a  viola- 
nesses  of  these  dealers,  and  tlon  of  the  Clayton  Act,  had  it 
all  competition  between  them  taken  over  the  stock  of  the  Mas- 
ceased.     We  think  the  acquis!-  sochusetts  corporations  directly* 

"^  For  text  of  Sherman  Act,  se«  footnote  on  pp.  483-486.    As  enumerated 
in  Clayton  Act,  see  first  paragnipli  thereof  on  pp.  482,  488. 
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ANNOTATIONS,  SBC*  T—Contlnaed. 

▲CQinsinoii   OF   stock.   «TC— W    who»y,  in  performing  contracts 
PumcuLiE  CASW--o*irti>i»^        ^blet  to  it  by  the  plaintlft  The 

The  respective  Maine  and  Mas-  ««  ^  not  within  the  piovisiAns 

sachuaetts  corporations  were  In  <>'  action  /  of  the  CUyton  Act 

suljBtance   the    same,    and    the  *  *"     Niles^BementPcmd 

effect  of  the  fownation  of  the  ^*^-    ^-    ^''^   Moulder^    Union. 

Maine  corporations,  and  the  tak-  2^<>^«'  »•  l^^^'  ^46  Fed.  851, 

ing  over  of  their  stoclj  was  to  ®^'  ®^-    <«•▼»"«*  <«  «roond 

defeat  competition  between  all  ^'  /**'^d<^*»^  to  258  Fed.  401 

of  the  sabsidiary  corporations.  R^^^rsal     affirmed     on     laiDe 

The  combination  of  these  cor-  «^«°^   ^^   Supreme   Court  in 

poratlons  with   the  Bay   State  ^^P*"^*^"  ^^'^"^^^  ^*>^^  November 

Fishing  Co.  was  therefore  a  vio-  ^»  ^^^»  ^^  ^-  ^-  '^'^ 
lation  of  the  Clayton  Act  and       ^^^  ^^^^^   referred  to  hot 

must     be     dissolved-      United  not  passed  on  to  yeHiMJr  v.  Paw- 

States  T.  Neu>  England  PiBh  Em^  ^l^^ia  Steel  Co^  Circuit  Court 

oAaive,  July  11,  1919,  258  Fed.  ^'  ^i>f^^^  Jnne  30.  191«.  233 

8. 1920, 254  U.  S.  77. )  ^^  ^^'  '^^^  involving  propowd 

115.  "  Nor  does  the  ownership  acq«*8»«on  of  assets  of  one  co^ 

by  the  platotiff  of  a  majority  of  ^^^^  »>y  another  corporation, 

the  defendant  company's  stock  ""^^^^  *®  ^^***«  ^^«  *^'  ^"P- 

substontlally  or  otherwise  lessen  Pte»«t«"T^  WU)  April  18, 191i^ 

competition   between   them    (if  ^^  ^®^-  ^^' 

they  can  at  all  be  said  to  com-  WHRIR  smoicnri. 

pete),  or  restrain  commeroe,  or 

create  a  monopoly  in  any  line       117.  Section  assumed  not  tn- 

thereof.     As  heretofore   stated  tended  to  be.    Hyams  v.  Cain- 

the  Tool  Company  is  in  effect,  met  d  Heola  Mining  Oo^  Janu- 

if  not  in  fact,  a  subsidiary  com*  ary  0, 1915,  Circuit  Court  of  Ap- 

pany,   engaged   largely,   if  not  peals,  221  Fed.  529,  537. 

Sec*  8.  DIRECTORS,  OFFICERS,  OR  EMPLOYEES  OF 
BANKS,  BANKING  ASSOCIATIONS,  OR  TRUST  COMPA- 
NIES  OPERATING  UNDER  LAWS  OF  UNITED  STATES 
AND  DIRECTORS  OF  OTHER  CORPORATIONS." 

Not  to  ieire  ^^^'  ®*  That  from  and  after  two  years  from  the  date 
SiSk'btSdS^^iJ^^  the  approval  of  this  Act  no  person  shall  at  the  same 
•ociation,  or  trust  tinjg  j^^  ^  director  OF  other  officer  or  employee  of  more 

"  By  the  last  paragraph  of  the  Act  of  Sept.  7,  1916.  amendlne  the 
Federal  Reaerre  Act,  ch.  461,  80  Stat.  752  at  756.  It  is  proTided  that 
the  proTlslons  of  mc.  8  shall  not  apply  to  "A  director  or  otber  offlcer, 
aicent  or  employee  of  any  member  bonk  "  who  may,  **  with  the  approTil 
of  the  Federal  Reserre  Board  be  a  director  or  either  offlcer,  agent  or 
employee  of  any'*  bank  or  corporation,  **  chartered  or  incorporated  unrfer 
the  laws  of  the  United  States  or  of  any  State  thereof,  and  principally 
engaged  in  International  or  foreign  banking,  or  banking  in  a  dependency 
or  Insular  posaesslon  of  the  United  States/'  in  the  capital  stock  of  walcb 
such  member  bank  may  have  invested  under  the  conditions  and  dream' 
stances  set  forth  in  the  Act. 

On  provisions  of  the  Shipping  Board  Act,  Packers  and  Stockyards  Act. 
1921,  and  Transportation  Act,  limiting  the  scope  of  the  Clayton  Act  is 
certain  cases,  see  second,  third,  and  fourth  paragraphs  of  the  (botnote  on 
p.  488. 
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un- 
proAta 


than  one  bank,  banking  association  or  trust  company^  STlTtJ  JL 
organized  or  operating  under  the  laws  of  the  United  jyj^'J'^f™, 
States,  either  of  which  has  deposits,  capital,  surplus,  and  iIJJSmoo.^  ^  * ' 
undivided  profits  aggregating  more  than  $5,000,000 ;  and 
no  private  banker  or  person  who  is  a  director  in  any  bank 
or  trust  company,  organized  and  operating  under  the 
laws  of  a  State,  having  deposits,  capital,  surplus,  and 
undivided  profits  aggregating  more  than  $5,000,000,  shall 
be  eligible  to  be  a  director  in  any  bank  or  banking  asso- 
ciation organized  or  operating  under  the  laws  of  the 
United  States.  ITie  eligibility  of  a  director,  officer,  or  j^Hjj[^J|jj*w>ity 
employee  under  the  foregoing  provisions  shall  be  deter- 
mined by  the  average  amount  of  deposits,  capital,  sur- 
plus, and  undivided  profits  as  shown  in  the  ofiicial  state- 
ments of  such  bank,  banking  associatioit,  or  trust  company 
filed  as  provided  by  law  during  the  fiscal  year  next  pre- 
ceding the  date  set  for  the  annual  election  of  directors, 
and  when  a  director,  oflicer,  or  employee  has  been  elected 
or  selected  in  accordance  with  the  provisions  of  this  Act 
it  shall  be  lawful  for  him  to  continue  as  such  for  one 
year  thereafter  under  said  election  or  employment. 

No  bank,  banking  association  or  trust  company,  ofgan-  „  *,**tJJn'^ 
ized  or  operating  under  the  laws  of  the  United  States, ^Mk,banid«fm». 

,  _         tocMitiOBt  or  trust 

in  any  city  or  incorporated  town  or  village  of  more  than  j;j"%J^„^*52S? 

two  hundred  thousand  inhabitants,  as  shown  by  the  last  v^i^  ^^  <>' 

preceding  decennial  census  of  the  United  States,  shall  ^J|f^^^  ^'^ 

have  as  a  director  or  other  oflicer  or  employee  any  private 

banker  or  any  director  or  other  oflicer  or  employee  of  any 

other  bank,  banking  association  or  trust  company  located 

if.  the  same  place :  Provided^  That  nothing  in  this  section  ^  ,®*jjjf  ^{^a 

shall  apply  to  mutual  savings  banks  not  having  a  capital  <^^>  '^'^  *** 

stock  represented  by  shares:  Provided  further^  That  a 

director  or  other  officer  or  employee  of  such  bank,  banking  ^  ^^  J  J'^*°^ 

association,  or  trust  company  may  be  a  director  or  other  {'"^•^5^1^^ 

officer  or  employee  of  not  more  than  one  other  bank  or  ^' ^^>  *^  ^' 

trust  company  organized  under  the  laws  of  the  United 

States  or  any  State  where  the  entire  capital  stock  of  one 

is  owned  by  stockholders  in  the  other :  And  provided  fur- 

theTy  That  notliing  contained  in  this  section  shall  forbid 

ft  director  of  class  A  of  a  Federal  reserve  bank,  as  defined   <J[*"  a  dir«tor 

ill  the  Federal  Reserve  Act  from  being  an  officer  or  J^nk  oicoptMi, 

director  or  both  an  officer  and  director  in  one  member 
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Sec.  8.  DIRECTORS,  OFFICERS,  OR  EMPLOYEES  OF 
BANKS,  BANKING  ASSOCIATIONS,  OR  TRUST  COMPA- 
NIES OPERATING  UNDER  LAWS  OF  UNITED  STATES 
AND  DIRECTORS  OF  OTHER  COMPANIE^-Continaed. 

or'*oake?e£**S''^^^^'  '^^^  provided  further^  That  nothing  in  this  Act 
membCT  ^Jj^^JJ  shall  prohibit  any  private  banker  or  any  officer,  director, 
roSert'^of  Fed?  ^^  employee  of  any  member  bank  or  class  A  director  of 
erai  Reterrea  Federal  reserve  bank,  who  shall  first  procure  the  consent 

Board,  not  more  ▼-«  -r* 

^^  etfc  whew^^  *^®  Federal  Reserve  Board,  which  board  is  hereby  au- 
Somo^ttonf"***^  ^^^'"^^^'  *^  ^^  discretion,  to  grant,  withhold,  or  revoke 

such  consent,  from  being  an  officer,  director,  or  employee 
of  not  more  than  two  other  banks,  banking  associ^ons, 
or  trust  companies,  whether  organized  under  the  laws  of 
the  United  States  or  any  State,  if  such  other  bank,  bank- 
\hg  association,  or  trust  company. is  not  in  substantial 
competition  with  such  banker  or  member  bank. 
■eSJSTbeforeap-     "^^^  couseut  of  the  Federal  Reserve  Board  may  be  pro- 
§/j^^"|**^***^  cured  before  the   person  applying  therefor   has  been 
elected  as  a  class  A  director  of  a  Federal  reserve  bank  or 
as  a  director  of  any  member  bank.*' 
twSormow^     That  from  and  after  two  years  from  the  date  of  the 
^y  ^m^ll^  approval  of  this  Act  no  person  at  the  same  time  shall  be 
«p^&f,"2S?liui!"'  director  in  any  two  or  more  corporations,  any  one  of 
prato  S^^^^^h^^h  h^  capital,  surplus,  and  undivided  profite  aggre- 
oo7. 0*00°  !^ gating  more  than  $1,000,000,  engaged  in  whole  or  in  part 
co^trpetmon"  by^^  commcrce,  oth^  than  banks,  banking  associations, 
JSiSe  *  MtiSSt  trust  companies  and  common  carriers  subject  to  the  Act 
**^  to    regulate    commerce,    approved    February    fourth, 

eighteen  hundred  and  eighty-seven,  if  such  corporations 
are  or  shall  have  been  theretofore,  by  virtue  of  their  busi- 
ness and  location  of  operation,  competitors,  so  that  the 
elimination  of  competition  by  agreement  between  them 
would  constitute  a  violation  of  any  of  the  provisions  of 
dtSSliSS?^"**^  any  of  the  antitrust  laws."-  The  eligibility  of  a  director 
under  the  foregoing  provision  shall  be  determined  by  the 
aggi^gc^te  amount  of  the  capital,  surplus,  and  undivided 
profits,  exclusive  of  dividends  declared  but  not  paid  to 
stockholders,  at  the  end  of  the  fiscal  year  of  said  corpora- 
tion next  preceding  the  election  of  directors,  and  when  a 
director  has  been  elected  in  accordance  with  the  provi- 

»The  part  of  the  Bectlon  immediately  preceding  beginning  with,  "And 
provided  further.  That  nothing  in  thi«  Act "-  to  this  point,  amentoeoti 
made  by  act  May  15,  1916,  ch.  120.  and  act  May  26,  1920,  ch.  206. 

"•  For  text  of  Sherman  Act,  see  footnote  on  pp.  48S-485.  As  enooertted 
in  Clayton  Act,  see  first  paragraph  thereof  on  pp.  4S2,  483. 
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sdons  of  this  Act  it  fihall  be  lawful  for  him  to  continue  as 
such  for  one  year  thereafter. 

When  any  person  elected  or  chosen  as  a  director  or  EiifiMtity  at 
officer  or  selected  as  an  employee  of  any  bank  or  other  or  Miection  not 
corporation  subject  to  the  provisions  of  this  Act  is  eligible 
at  the  time  of  his  election  or  selection  to  act  for  sudi  bank 
or  other  corporation  in  such  capacity  his  eligibility  to  act 
in  such  capacity  shall  not  be  affected  and  he  shall  not 
become  or  be  deemed  amenable  to  any  of  the  provisions 
hereof  by  reason  of  any  change  in  the  affairs  of  such 
bank  or  other  corporation  from  whatsoever  cause, 
whether  specifically  excepted  by  any  of  the  provisions 
hereof  or  not,  until  the  expiration  of  one  year  from  the 
date  of  his  election  or  employment* 

ANNOTATIONS. 

iTTEBLOCKnici  iinBcroBATK»-AB-    ues  cote,  183  U.  S.  197,  24  Su- 

tSS.^'  ^^■'■^"^^"  ""•  Preine  Court  436.  48  L.  Ed.  679. 

nor  within  any  statutory  inhi- 

118.  **  Furtbermore,  It  is  to  be  bition   agminst   interlocking  dl- 

observed     that     the    Delaware  rectorates  similar  to  that  of  the 

Co.'B     holdings     are     not     in  Clayton  Act    (Act  October  15, 

naturally  competing  companies.  1914,  ch.  323,  38  Stat  L.  732, 

The   companies   named   in   the  section    8     [Comp.    Stat    sec 

present  record  are  wldcAy  sep-  8885h])    *    *    *.**    City  of  Hd- 

arated  and  operate  in  distinct  land  v.  SoUand  City  Oas  Co^ 

municipalities,     and     the     gas  Circuit  Court  of  Appeals,  Feb- 

plant   here   in   question   is   the  ruary   13,   1919,  257   Fed.   679, 

only  one  in  the  city  of  Holland,  685. 

and  is  entirely  within  the  State  ^  «BHBBAL. 

of  Michigan.     The  case,  there-  119.  Provisions  of  section  di»> 

fore,  does  not  fall  within  any  regarded  as  not  then  operative, 

principle  opposed   to   the   sup-  Hyamt  v.  Calumet  d  Hecla  Min- 

pression  of  competition,  as,  for  ing  Co.,  Circuit  Court  of  Ap- 

instance,    the   underlying   prin-  peals,  January  6,  1015,  221  Fed. 

ciple   of  the  Korthem   Securi-  529,  637. 

See.  9.  WILLFUL  MISAPPUCATION,  EMBEZZLEMENT, 
ETC,  OP  MONEYS,  FUNDS,  ETC,  OF  COMMON  CARRIER 
A  FELONY. 

Sec.  9.  Every  president,  director,  officer  or  manager  of 
any  firm,  association  or  corporation  engaged  in  com- 
merce as  a  common  carrier,  who  embezzles,  steals,  abstracts 
or  willfully  misapplies,  or  willfully  permits  to  be  misap- 
plied, any  of  the  moneys,  funds,  credits,  securities,  prop- 
erty or  assets  of  such  firm,  association  or  corporation, 
arising  or  accruing  from,  or  used  in,  such  commerce,  in 
whole  or  in  part,  or  willfully  or  knowingly  converts  the 
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Sec.  9.  WILLFUL  MISAPPLICATION,  EMBEZZLEMENT. 
ETC.,  OF  MONEYS,  FUNDS,  ETC.»  OF  COMMON  CARRlKB 
A  FELONY— Continued. 

same  to  his  own  use  or  to  the  use  of  another,  shall  be 

deemed  guilty  of  a  felony  and  upon  oonyiction  shall  be 

PenAity.  fine,  fined  uot  less  than  $500  or  confined  in  the  penitentiary 

or  impriaonment,  ^  . 

or  both.  not  less  than  one  year  nor  more  than  ten  years,  or  both, 

in  the  discretion  of  the  court. 
in^distrrrt^urt     Prosecutious  hereunder  may  be  in  the  district  court  of 
for  dirtri^  wh^  ^he  United  States  lor  the  district  wherein  the  offense  may 
JS"*   ~~"  have  been  committed. 

sute'^TOurtJ*"!!?'     "^^^^  nothing  in  this  section  shall  be  held  to  take  away 
judrawitoVbaf  ^^  impair  the  jurisdiction  of  the  courts  of  the  several 
hereundlr!  *"****"  States  uudcr  the  laws  thereof;  and  a  judgment  of  convic- 
tion or  acquittal  on  the  merits  under  the  laws  of  any 
State  shall  be  a  bar  to  any  prosecution  hereunder  for  the 
same  act  or  acts. 

DECISIONS. 

Colyer  v.  Skefflngion,  June  23,  1820,  265  Fed.  17,  62. 

Sec.  10.  LIMITATIONS  UPON  DEALINGS  AND  CON- 
TRACTS OF  COMMON  CARRIERS. 

Deaiincp  in  te-     Sec.  10.  That  after  two  years  from  the  approval  of  this 

rarities,  etc.,  «nd  .  j   .  ^    ^^  x. 

oontnuru  for  con- Act  no  commou  camcr  engaged  m  commerce  shall  have 
Buintenance^  ag-  anv  dcaliuiTs  in  securities,  supplies  or  other  articles  of 

vregmtinff  m  o  r  e        "^  i*iii  * 

than  $60,000  •  commerce,  or  shall  make  or  have  any  contracts  for  con- 

Tcar  to  be  by  bid  '  ,    ''  . 

in  ca»e  director,  struction  or  maintenance  of  any  kind,  to  the  amount  of 

etc.,  of  commoTi  -.a  •        i  .  ..i 

wrier,  also  dij  more  than  $50,000,  in  the  aggregate,  in  any  one  year,  with 
other '  par^*  or  another   corporation,  firm,   partnership   or   association 
interest  therein,  when  the  Said  common  carrier  shall  have  upon  its  board 
of  directors  or  as  its  president,  manager  or  as  its  purchas- 
ing or  selling  officer,  or  agent  in  the  particular  transac- 
tion, any  person  who  is  at  the  same  time  a  director,  man- 
ager, or  purchasing  or  selling  officer  of,  or  who  has  any 
substantial  interest  in,  such  other  corporation,  firm,  part- 
nership or  association,  unless  and  except  such  purchases 
Biddi     to  be^'^*^^^  ^  made  from,  or  such  dealings  shall  be  with,  the 
competitive   un-  bidder  whose  bid  is  the  most  favorable  to  such  common 

d  e  r   regulations 

prescribed  by  In-  carrier,  to  be  ascertained  by  competitive  bidding  under 

terstate  Com-  .  m      ii  i  i  •       t        l 

So*''and^tn£>w  reS^'^^ioHs  to  be  prescribed  by  rule  or  otherwise  by  the 
5^*"  ^°A^^*'^*  Interstate  Commerce  Commission.    No  bid  shall  be  re- 

dresses  of  bidder, 

oAeers,  ete.        ccivcd  uulcss  the  name  and  address  of  the  bidder  or  the 

names  and  addresses  of  the  officers,  directors  and  general 
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managers  thereof,  if  the  bidder  be  a  corporation,  or  of 
the  members,  if  it  be  a  partnership  or  firm,  be  given  with 
the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  at-  ^J^^^^f  ^*J^  J^ 
tempt  to  do  anjrthing  to  prevent  anyone  from  bidding  ort«iptii«  *«  orjj 
shall  do  any  act  to  prevent  free  and  fair  competition  corapetitio«  in 
among  the  bidders  or  those  desiring  to  bid  shall  be  pun- 
ished as  prescribed  in  this  section  in  the  case  of  an  officer 
or  director. 

Every  such  common  carrier  having  any  such  transac*    carri*  to  r«. 

.     Z»        ,  .  ,        ,  ,         port  traoMctioni 

tions  or  making  any  such  purchases  shall  withm  thirty  bereunder  to  in. 

1  *A  1.1  /*!  .  1      1       »  ^  terttate  Cora- 

days  after  making  the  same  file  with  the  Interstate  Com-  ^^^*  <>»«b^ 
merce  Commisraon  a  full  and  detailed  statement  of  the 
transaction  showing  the  manner  of  the  competitive  bid- 
ding, who  were  the  bidders,  and  the  names  and  addresses 
of  the  directors  and  officers  of  the  corporations  and  the 
members  of  the  firm  or  partnership  bidding;  and  when- 
ever .the  said  commission  shall,  after  investigation  or    commission  to 
hearin j^,  have  reason  to  believe  that  the  law  has  been  and  its  own  And* 
violated  in  and  about  the  said  purchases  or  transactions  oenomi. 
it  shaU  transmit  all  papers  and  documents  and  its  own 
views  or  findings  regarding  the  transaction  to  the  Attor- 
ney (reneral. 

If  any  common  carrier  shall  violate  this  section  it  shall  foJ^aiJajtoTIte.' 
be  fined  not  exceeding  $25,000;  and  every  such  director,  Jj^|^"^^2^5'^^*« 
agent,  manager  or  officer  thereof  who  shall  have  know-  JJ^ihi^slBUon!**" 
ingly  voted  for  or  directed  the  act  constituting  such  vio- 
lation or  who  shall  have  aided  or  abetted  in  such  viola- 
tion shall  be  deemed  guilty  of  a  misdemeanor  and  shall    ^•^^^ 
be  fined  not  exceeding  $5,000,  or  confined  in  jail  not  ex- 
ceeding one  year,  or  both,  in  the  discretion  of  the  court. 

The  effective  date  on  and  after  which  the  provisions  exteSSd'to  £S! 
of  section  10  of  the  Act  entitled  "  An  Act  to  supplement  *•  ^••^^ 
existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes,"  approved  October  fifteenth, 
nineteen  hundred  and  fourteen,  shall  become  and  be 
effective  is  hereby  deferred  and  extended  to  January  first, 
nineteen  hundred  and  twenty-one:  Provided.  That  such    snept  as  to 

..  111.  1-1  0  .         corporations    or- 

extension  shall  not  apply  m  the  case  of  any  corporation  janiied  after 
organized  after  January  twelfth,  nineteen  hundred  and 
eighteen." 

*Abore  paragraph,  sec.  501  of  the  Transportation  Act,  Fab.  2S,  1020* 
eh.  Olp  41  SUt  456  at  409. 
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Sec  11.  JURISDICTION  TO  ENFORCE  COMPLIANCE. 
COMPLAINTS,  FINDINGS,  AND  ORDERS.  APPEALS. 
SERVICE.* 

juriadiction  m  Sec.  11.  That  authority  to  enforce  compliance  with 
Diic^ie  vested  sections  two,  three,  seven  and  eight  of  this  Act  by  the  per- 

intentate Com- sons  respectively  subject  thereto  is  hereby  vested:  in  the 
?on';^^  ^™™^  Interstate  Commerce  Commission  where  applicable  to 

Federal  BcKrre  commou  Carriers,  in  the  Federal  Beserve  Board  where  ap* 
plicablc  to  banks,  banking  associations  and  trust  com- 

Federal  Trade  pauics,  and  in  the  Federal  Trade  Commission  wheie  ap* 
plicable  to  all  other  character  of  commerce,  to  be  exer- 
cised as  follows: 

commiwion  or     Whenever  the  commission  or  board  vested  with  juriB- 

board  to   wnie  * 

complaint  i<  be- ^iction  thereof  shall  have  reason  to  believe  that  any 

lieves  MCI.  2,  8,  ,  .     "^ 

I'nd^ ^m^^mi P®*^^^  i®  Violating  or  has  violated  any  of  the  provisions 
heari  "^^?  ^  ^^  soctious  two,  three,  seven  and  eight  of  this  Act,  it  shall 
fe^da^^  ^'  ^^  ^^^^  ^^^  serve  upon  such  person  a  complaint  stating  its 

charges  in  that  respect,  and  containing  a  notice  of  a  bear- 
ing upon  a  day  and  at  a  place  therein  fixed  at  least  thirty 
days  after  the  service  of  said  complaint.    The  person  so 
ha?e^Tht  To*  a***  complaiucd  of  shall  have  the  right  to  appear  at  the  place 
pear  and  sbow ^nd  time  SO  fixed  and  show  cause  why  an  order  should 

cause,  etc.  *' 

not  be  entered  by  the  commission  or  board  requiring  such 

person  to  cease  and  desist  from  the  violation  of  the  law 

nu^  "be'^*rS?t"  ^  charged  in  said  complaint.    Any  person  may  make  ap- 

tedforgood plication,  and  upon  good  cause  shown  may  be  allowed 

by  the  commission  or  board,  to  intervene  and  appear  in 
ttJuSSn^  to  hi  ^^^  proceeding  by  counsel  or  in  person.  The  testimony 
^^  in  any  such  proceeding  shall  be  reduced  to  writing  and 

filed  in  the  office  of  the  commission  or  board.  If  upon 
I  at"  ^rommiS-  ^^^^  hearing  the  commission  or  board,  as  the  case  noay  be, 
SiL^wiitte'!?  i^  ®'"*^^  ^  ^^  ^®  opinion  that  any  of  the  provisions  of  said 
f^,"alId'*to*'il®^*^^^^  ^*^^  ^®®^  ^^  *^®  being  violated,  it  shall  make  i 
SS?  to^cS2*and  report  in  writing  in  which  it  shall  state  its  findings  as  to 
denat  on  ra«pond-  the  f acts,  and  shsll  issue  and  cause  to  be  served  on  such 

person  an  order  requiring  such  person  to  cease  and  desist 
from  such  violations,  and  divest  itself  of  the  stock  held 
or  rid  itself  of  the  directors  chosen  contrary  to  Uie  pro- 
visions of  sections  seven  and  eight  of  this  Act,  if  any 
there  be,  in  the  manner  and  within  the  time  fixed  bv  said 

••  On  proTlslonB  of  the  ShipplDg  Board  Act,  Packert  and  Stockjardi  Act. 
1921,  and  TransportAtlon  Act.  limiting  the  scope  of  the  Clayton  Act  in 
certain  cases,  see  second^  third,  and  fourth  paragraphs  of  the  footnote  od 
p.  483. 
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order.  Until  ft  transcript  of  the  record  in  such  hearing  bo2TSlr***moS' 
sliall  have  been  filed  in  a  circuit  court  of  appeals  of  the  }g  ^^^^  Jj^gj 
United  States,  as  hereinafter  provided,  the  commission  t™n^>j^*.o' j«j- 
or  board  may  at  any  time,  upon  such  notice  and  in  such  JJ^Jp****^  ®'  ^P" 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in 
whole  or  in  part,  any  report  or  any  order  made  or  issued 
by  it  under  this  section. 

If  such  person  fails  or  neglects  to  obey  such  order  of  ^bedi«5ee  *of  ^^ 
the  commission  or  board  while  the  same  is  in  effect,  theof<>«i''  commi*- 

'  1  i  o  n    or    board 

commission  or  board  may  apply  to  the  circuit  court  of  »ay  *pjJ{Jj^*'- 
appeals  of  the  United  States,  within  any  circuit  ^h^rcjSjjJ^l^flJJSJJ" 
the  violation  complained  of  was  or  is  being  committed  or  "^^  S^ncorS! 
where  such  person  resides  or  carries  on  business,  for  the 
enforcement  of  its  order,  and  shall  certify  and  file  with 
its  application  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  testimony  taken  and  the 
report  and  order  of  the  commission  or  board.    Upon  such    court  to  raase 
filing  of  the  application  and  transcript  the  court  shall  be  itrrtd  ^  re. 
cause  notice  thereof  to  be  served  upon  such  person  andbfave°powtf  to 
thereupon  shall  have  jurisdiction  of  the  proceeding  andfirminf,  modifr- 
of  the  question  determined  therein,  and  shall  have  power  miSb'  ^order  ^ 

mm  111*  •  c  o  m  m  i  aaion   or 

to  make  and  enter  upon  the  pleadmgs,  testimony,  andboud. 
proceedings  set  forth  in  such  transcript  a  decree  affirm- 
ing, modifying,  or  setting  aside  the  order  of  the  commis- 
sion or  board.    The  findings  of  the  commission  or  board    Findinreof 

.  ,  J  -  CO  mm!  •■ion  of 

as  to  the  facts,  if  supported  by  testimony,  shall  be  con-  !>«•'<'  ^^Sd *b* 

elusive.     If  either  party  shall  apply  to  the  court  for  leave  testimony. 

to  adduce  additional  evidence,  and  shall  show  to  the  sat-    introduction  of 

^  .  additional   evi- 

isf action  of  the  court  that  such  additional  evidence  istiencemaybeper- 

,  mitted  on  appli' 

material  and  that  there  were  reasonable  grounds  for  the  c*tion.  and  show- 

^^.  ing  of  reasonable 

failure  to  adduce  such  evidence  in  the  proceeding  before  zrmind  for  fail 

*^  °  ,    ure   to  adduo< 

the  commission  or  board,  the  court  may  order  such  addi-  theretoiora^ 
tional  evidence  to  be  taken  before  the  commission  or 
board  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.    The  commission  or  board  may  modify  its  boSTma**  make 
findings  as  to  the  facts,  or  make  new  findings,  by  reason  gj|jj  <>'  "°**^ 
of  the  additional  evidence  so  taken,  and  it  shall  file  such  ^^  thereof. 
modified  or  new  findings,  which,  if  supported  by  testi- 
mony, shall  be  conclusive,  and  its  recommendation,  if 
any,  for  the  modification  or  setting  aside  of  its  original 
order,  with  the  return  of  such  additional  evidence.    The    Jodgment  and 
judfiment  and  decree  of  the  court  shall  be  final,  except  rwi«w  upon  oer^ 

Ii      Pxv  1.    11  I.  v.'      J,  J.  •  I.      XV       o  tiorarl,  but  other- 

that  the  same  shall  be  subject  to  review  by  the  Supreme  ^^^  final. 
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Sec.   11.  JURISDICTION   TO   ENFORCE   COMPLIANCB. 
COMPLAINTS,    FINDINGS,    AND    ORDERS.     APPEALS. 

SERVICED— Continued. 

Court  upon  certiorari  as  provided  in  section  two  hundred 
and  forty  of  the  Judicial  Code. 
Petition  by  re-     Auv  partv  required  by  such  order  of  the  commission  or 

•pondent    to    re-  -T  •»     t      *        »  •■■•  i  j 

▼  lew  order  to  board  to  ccase  and  desist  from  a  Tiolation  charged  may 

ceue  snd  deflist.  « 

obtain  a  review  of  such  order  in  said  circuit  court  of  ap- 
peals by  filing  in  the  court  a  written  petition  praying  that 
the  order  of  the  commission  or  board  be  set  aside.    A 
To  be  Mnred  on  copy  of  such  petition  shaU  be  forthwith  served  upon  the 

conmi  wion  or       *^*'  •■•  , 

board  which  commission  or  board,  and  thereupon  the  commission  or 

thereupon  to  cer>  ^  *■ 

t  i  f  7  •  n  d  file  board  forthwith  shall  certify  and  file  in  the  court  a 

ord  in  tiie  court  trauscript  of  the  Fccord  as  hereinbefore  provided*   Upon 

......      .  the  filim;  of  the  transcript  the  court  shall  have  the  same 

Juriidiction  of  ,       ,  "7  «•  .,  i-^i  i*i_ 

coart  of  Appeals  lurisdictiou  to  affirm,  set  aside,  or  modify  the  order  of  the 

■ame  ae  on  appli-  .  '  '  ■' 

cation  bjr  com-  commission  or  board  as  in  the  case  of  an  application  by 

mlvion  or  board    .  ,,  i-i  m  *•  j 

and  commivion^B  the  commission  or  board  for  the  enforcement  of  its  order, 

or    boards    Bnd-         ■■i/»i.  ^     ^  ..  i  i  ±      .t 

1  n  c  B  iimiiariy  and  the  findings  of  the  conumssion  or  board  as  to  the 

conclusive*  • 

facts,  if  supported  by  testimony,  shall  in  like  manner  be 
conclusive. 
Jurisdiction  of     The  jurisdiction  of  the  circuit  court  of  appeals  of  the 
ezciwi^L^*^^^  United  States  to  enforce,  set  aside,  or  modify  orders  of 

the  commission  or  board  shall  be  exclusive. 

pnceedinrt  to     Such  proceediugs  in  the  circuit  court  of  appeals  shall 

orer  oUier  cases,  bc  givcu  precedence  over  other  cases  pending  therein,  and 

Sited.        **'^  shall  be  in  every  way  expedited.    No  order  of  the  com- 

uabfiityander  mission  or  board  or  the  judgment  of  the  court  to  enforce 

antitrust  acts  not  .1  i.    ii    ■  •  i*  i_      i  . 

affected.  the  Same  shall  in  any  wise  relieve  or  absolve  any  person 

from  any  liability  under  the  antitrust  Acts.*^ 

serrtce  of  com.     Complsiuts,  ordcrs,  and  other  processes  of  the  commis- 

board^e  'con.sion  or  board  under  this  section  may  be  served  by  any- 

Md^ottoVw^^**®  ^^^y  authorized  by  the  commission  or  board,  either 

""penonai ;  or    (*)  ^7  delivering  a  copy  thereof  to  the  person  to  be 

served,  or  to  a  member  of  the  partnership  to  be  servedf 

or  to  the  president,  secretary,  or  other  executive  officer 

At  office  or ^'^  *  dircctor  of  the  corporation  to  be  served;  or  (b)  by 

pu c e^  of  hxuA-  leaving  a  copy  thereof  at  the  principal  office  or  place  of 

B/  refistered  "^^^^^^  ^'  ®^^^  persou ;  or  (c)  by  registering  and  mail- 
■^  ing  a  copy  thereof  addressed  to  such  person  at  his  princi- 

veriaed  return  P*"^^  officc  or  placc  of  busiuess.  The  verified  return  by  the 
iiJ^ISMTplX  Person  so  serving  said  complaint,  order,  or  other  process 
^t  oi**ewSi.'  setting  forth  the  manner  of  said  service  shall  be  proof 

•*•  For  text  of  Bkennan  Act,  see  footnote  on  i>p.  468-485.    As  enomerated 
In  Clajton  Act,  eee  first  iMmirsph  thereof  on  pp.  482,  488. 
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of  the  samcf^and  the  return  po6t*ofBoe  receipt  for  said 
complaint,  order,  or  other  process  registered  and  mailed 
as  aforesaid  shall  be  proof  of  the  service  of  the  same. 


ANNOTATIONS. 


W0BD8  AHD  PHRASES  —  **  IT  H  E  R  S 
APPLICABU     TO     OOnon     GAB- 

RIEBS.** 

120.  The  words  "wticfre  ap- 
plicable to  commoii  carriera"  in 
section  11  of  tbe  Clayton  Act 
must  mean  that  where  the  facts 
Involve  common  carriers,  or  the 
business  of  eonimon  carriers, 
then  the  ^lisdlction  Is  solely 
in  the  Interstate  Ckimmerce 
Commission.  The  action  com- 
plained of  [eontracts  under  the 
terms  of  which  the  company 
agreed   to  fnmlsh   refrigerator 


cars  and  refrigerator  service, 
and  the  railroad  agreed  to  pay 
the  charges  stipulated,  and  to 
patronise  the  company  ex- 
clusive, with  respect  to  their 
requirements  for  such  cars  and 
service]  involved  common  car- 
riers and  tended  to  very  greatly 
affect  their  business.  Re- 
spondent was  therefore  without 
jurisdiction."  Fruit  Gfrowjcr* 
ExpresB,  Inc.,  v.  Federal  Trade 
CammUal&n^  JNine  16,  1821,  274 
Fed.  206^  207.  (See  case  In  this 
volume,  p.  S28  at  p.  630.) 


Sec  12.  PLACE  OF  PROCEEDINGS  UNDER  ANTITRUST 
LAWS.    SERVICE  OP  PROCESS. 

Sec.  12.  That  any  snit,  action,  or  proceeding  under  the  b/^SStUSTS 
antitrust  laws****  against  a  corporation  may  be  brought SJJJ*J»^ ""^^Jj^J 
not  only  in  the  judicial  district  whereof  it  is  an  inhabit- f^JJgJ^^on^*^ 
ant,  but  also  in  any  district  wherein  it  may  be  found  or  ^^l^;^  "  "*^ 
transacts  business;  and  all  process  in  such  eases  may  be 
served  in  the  district  of  which  it  is  an  inhabitant,  or 
wherever  it  may  be  found. 

DECISIONS. 

Oreai  Atlantic  4  Facifle  Tea  Co.  v.  Cream  of  Wheat  Co.,  July 
20,  1915,  224  Fed.  606. 

Frey  <£  Son,  Inc,  v.  Cudahy  Packing  Co.,  December  9,  1915,  228 
Fed.  200. 

Thorbum  v.  QattB,  July  17, 1915,  225  Fed.  613,  615. 

Frcy  d  Son,  Inc.,  v.  Cudahy  Packing  Co.,  Circuit  Court  of  Ap- 
peals, April  27, 1916,  232  Fed.  640. 

Southern  Photo  Material  Co.  v.  Eastman  Kodak  Co.,  July  20, 
1916,  234  Fed.  955,  957. 

Vernier  v.  Pennsylvania  Steel  Co.,  April  18,  1918,  250  Fed.  292, 
297. 

Waimcright  v.  Pennsylvania  R.  Co.,  October  22,  1918,  253  Fed. 
459,  463. 

Ben  C,  Jones  rf  Co,  v.  West  PuhHshing  Co.,  March  5,  1921,  270 
Fed.  563,  660. 


■^  For  text  of  {Sherman  Act,  see  footnote  on  pp.  488-485.    As  enumerated 
in  Clayton  Act,  Me  first  paragraph  thereof  on  pp.  482,  488. 
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Sec  11  SUBIHENAS  FOR  WITNESSB8  IN  PBCM»EDING3 
BY  OR  ON  BEHALF  OF  THE  UNITED  STATES  UNDER 
ANTITRUST  LAWS. 

Sec.  13.  That  in  any  suit,  action,  or  proceeding  brought 

by  or  on  behalf  of  the  United  States  subpcenas  for  wit- 

nesses  who  are  required  to  attend  a  court  of  the  United 

States  in  any  judicial  district  in  any  case,  civil  or  crimi- 

•nj^'JittiicL  *Sut  ^^^^  arising  under  the  antitrust  laws  •••  may  run  into  any 

&li"Sii"  *?2c^  other  district :  Provided,  That  in  civil  cases  no  writ  of 

if'^irtt»i"1ir2^^'^P®'^*  shall  issue  for  witnesses  living  out  of  the  dis- 

Tnd ^4om"S2S *^^^^  i^  which  the  court  is  held  at  a  greater  distance  than 

loomiiwdirtftnt^u^  hundred  miles  from  the  place  of  holding  the  same 

without  the  permission  of  the  trial  court  being  first  hid 

upon  proper  application  and  cause  shown. 

Sec  14.  VIOLATION  BT  CORPORATION  OF  PENAL  PRO- 
VISIONS OF  ANTITRUST  LAWS. 

Sec.  14.  That  whenever  a  corporation  shall  violate  any 

of  the  penal  provisions  of  the  antitrust  laws/**  such  viola- 
Dtemed  miiotion  shall  be  deemed  to  be  also  that  of  the  individual  di- 

ml  diTaotoi%  oA*  rectors,  officers,  or  agents  of  such  corporation  who  shall 
^^'  have  authorized,  ordered,  or  done  any  of  the  acts  consti- 

tuting in  whole  or  in  part  such  violation,  and  such  viola- 
▲  mitdameAoor.^^^^  shall  be  deemed  a  misdemeanor,  and  upon  conviction 
therefor  of  any  such  director,  officer,  or  agent  he  shall  be 
peiiid^»  fin* punished  by  a  fine  of  not  exceeding  $5,000  or  by  impris- 
or  both.  'onment  for  not  exceeding  one  year,  or  by  both,  in  the  dis- 

cretion of  the  court. 

Sec  15.  JURISDICTION  OP  UNITED  STATES  DISTRICT 
COURTS  TO  PREVENT  AND  RESTRAIN  VIOLATIONS  OF 
THIS  ACT. 

Sec.  15.  That  the  several  district  courts  of  the  United 

States  are  hereby  invested  with  jurisdiction  to  prevent 

Diftrict  »ttor-  and  restrain  violations  of  this  Act,  and  it  shall  be  the 

oej%,    under    di-  ' 

rection  of  Atto^  duty  of  the  several  district  attorneys  of  the  United  States, 
inrtitute proceed- in  their  respcctivc  districts,  under  the  direction  of  the 

Attorney  General,  to  institute  proceedings  in  equity  to 
May'^be^by^wa^rP''®^®^^  *^^  restrain  such  violations.  Such  proceedings 
t'f  n'g**fo?3»  uie'^^y  ^  ^y  ^^y  ^^  petition  setting  forth  the  case  and  pray- 
•*«•  ing  that  such  violation  shall  be  enjoined  or  otherwise  pro- 

*^  For  t^xt  of  S^berman  Act,  see  footnote  on  pp.  483-485.  As  enomerated 
in  Clayton  Act,  see  first  paragraph  thereof  on  pp.  482,  483. 
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hibited.    When  the  parties  complained  of  shall  have  been    After  &m  no- 

1 1 1*  c      Oonrt    to 

duly  notified  of  such  petition,  the  court  shall  proceed,  as  proceed  to  b«ir- 
soon  as  may  be,  to  the  hearing  and  determination  of  the !^'i?m'2^ 
case ;  and  pending  such  petition,  and  before  final  decree,    p^^,      ^j. 
the  court  may  at  any  time  make  such  temporary  restrain-  pj^^^jj*  q^^ 
ing  order  or  prohibition  as  shall  be  deemed  just  in  the"*j  majw^tMn- 
premises.    Whenever  it  shall  appear  to  the  court  before  ^j^,^  ^  p™* 
which  any  such  proceeding  may  be  pending  that  the  ends 
of  justice  require  that  other  parties  should  be  brought  jodait  my  raa- 
before  the  court,  the  court  may  cause  them  to  be  sum-**** 
moned  whether  they  reside  in  the  district  in  which  the 
court  is  held  or  not,  and  subpcenas  to  that  end  may  be 
served  in  any  district  by  the  Inarshal  thereof. 

DBCIBION8. 

Waintorighi  ▼.  Penn9ylvan4a  R.  Co.,  October  22,  1018,  253  Fed. 
459,  463. 

Sec  16.  INJUNCTIVE  RELIEF  AGAINST  THREATENED 
LOSS  BY  VIOLATION  OF  ANTITRUST  LAWS. 

Sec.  16.  That  any  person,  firm,  corporation,  or  associa-    open  to  my 
tion  shall  be  entitled  to  sue  for  and  have  injunctive  relief,  on  nm  iondi- 
in  any  court  of  the  United  States  bavins^  jurisdiction  pica  m  other  in- 
over  the  parties,  against  threatened  loss  or  damage  by  abV  courttof 
violation  of  the  antitrust  laws,"®*  including  sections  two,  threatened  con- 
three,  seven  and  eight  of.  this  Act,  when  and  under  the  cause  lon^or 
same  conditions  and  principles  as  injunctive  relief  against  "°*'*' 
threatened  conduct  that  will  cause  loss  or  damage  is 
granted  by  courts  of  equity,  under  the  rules  governing 
such  proceedings,  and  upon  the  execution  of  proper  bond   Prdiminarj  in. 

•    _.    J  ^  .....  •  J      i.1  J.    J  Junction  maj  ia- 

agamst  damages  for  an  mjunction  improvidently  granted  sue  upon  proper 
and  a  showing  that  the  danger  of  irreparable  loss  or  dam-  ing. 
age  is  immediate,  a  preliminary  injunction  may  issue: 
Provided  J  That  nothing  herein  contained  shall  be  con-  But  united 
strued  to  entitle  any  person,  firm,  corporation,  or  associ-  SSSVr'^injr/ 
ation,  except  the  United  States,  to  bring  suit  in  equity  for  TOmmon**  Mwier 
injunctive  relief  against  any  common  carrier  subject  to  ^JSate*  c?'  ^ 
the  provisions  of  the  Act  to  regulate  commerce  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  in 
respect  of  any  matter  subject  to  the  regulation,  supervi- 
sion, or  other  jurisdiction  of  the  Interstate  Commerce 
Commission. 

*"  For  text  of  Sherman  Act,  see  footnote  on  pp.  488-485.    As  enumerated 
ta  Clajton  Act,  see  first  pangraph  thereof  on  pp.  482,  488. 
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Sec.  16.  INJUNCTIVE  RELIEF  AGAINST  THREATENED 
LOSS  BY  VIOLATION  OF  ANTITRUST  LAWS-^Contlnuei 

DECISTONS. 

Union  Padfio  Raiho<iy  Co,  ▼.  Frank,  Circuit  Court  of  Appeals, 
July  9,  1915,  226  Fed.  906,  911. 

threat  Atlantic  &  Pacific  Tea  Co,  v.  Cream  of  Wheat  Co.,  July 
20,  1915,  224  Fed.  566,  671. 

FHrtman  v.  Welahach  Go,,  January  24, 1916,  240  U.  S.  27.  29. 

Paine  Lumber  Co.  v.  Neal,  June  11,  1917,  244  U.  S.  459,  471,  48a 

Venner  v.  Penn9Vlvania  Steel  Co,,  April  18,  1918,  250  Fed,  292. 

Colyer  v.  SkeJJlngton,  June  23,  1920,  265  Fed.  17,  62. 

General  Investment  Co.  v.  Lake  Shore  d  M.  8.  Ry.  Co.^  Circuit 
Court  of  Appeals,  December  8, 1920,  269  Fed.  235,  237,  238.  241. 

Qeddet  v.  Anaconda  Mining  Co.,  January  24,  1921,  254  U.  S. 
590,  593. 

Duplex  Press  Co.  v.  Deerinff,  January  3,  1921,  254  U.  S.  443, 469, 
474. 

Sec  17.  PRELIMINARY  INJUNCTIONS.  TEMPOEART 
RESTRAINING  ORDERS. 

No  pwiiminary  Seo.  17.  That  no  preliminary  injunction  shall  be  issued 
out  notice.  without  notice  to  the  opposite  party. 
rert«iiJr*''o^r  ^^  temporary  restraining  order  shall  be  granted  with- 
riIoi?**"*of  °im*  ^^^  notice  to  the  opposite  party  unless  it  shall  clearly 
mediate  »o^  *'"  appear  from  specific  facts  shown  by  affidavit  or  by  the 
or  loai.  verified  bill  that  immediate  and  irreparable  injury,  loss, 

or  damage  will  result  to  the  applicant  before  notice  can 
be  served  and  a  hearing  had  thereon.    Every  such  tem- 
itraiSSg*7rderi  P^^^a^  restraining  order  shall  be  indorsed  with  the  date 
tow  oT  Sil,*^  ^'^^  hour  of  issuance,  shall  be  forthwith  filed  in  the 
fine  injury,  etc  olcrk's  office  and  entered  of  record,  shall  define  the  in- 
jury and  state  why  it  is  irreparable  and  why  the  order 
was  granted  without  notice,  and  shall  by  its  terms  expire 
within  such  time  after  entry,  not  to  exceed  ten  days,  as 
the  court  or  judge  may  fix,  unless  within  the  time  so  fixed 
the  order  is  extended  for  a  like  period  for  good  cause 
shown,  and  the  reasons  for  such  extension  shall  be  entered 
tic"  uJSUSJe"©!  of  record.    In  case  a  temporary  restraining  order  shall 
KSSJjT'^to  *bebe  granted  without  notice  in  the  contingency  specified, 
wliiSit^  poLibie  the  matter  of  the  issuance  of  a  preliminary  injunction 
moment.  ^bII  be  Set  dowu  for  a  hearing  at  the  earliest  possible 

time  and  shall  take  precedence  of  all  matters  except  older 
matters  of  the  same  character ;  and  when  the  same  comes 
up  for  hearing  the  party  obtaining  the  temporary  re- 
straining order  shall  proceed  with  the  application  for  a 
preliminary  injimction,  and  if  he  does  not  do  so  the  court 
shall  dissolve  the  temporary  restraining  order.    Upon 
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two  days'  notice  to  the  party  obtaining  such  temporary    oppodte  Mrtj 
restraining  order  the  opposite  party  may  appear  and^on  or  modi- 
move  the  dissolution  or  modification  of  the  order,  and  in  dnji'  notice, 
that  event  the  court  or  judge  shall  proceed  to  hear  and 
determine  the  motion  as  expeditiously  as  the  ends  of  jus- 
tice may  require. 

Section  two  hundred  and  sixty-three  of  an  Act  entitled  ^^  ^^  ^ 
"An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  p*^*^- 
the  judiciary,"  approved  March  third,  nineteen  hundred 
and  eleven,  is  hereby  repealed. 

Nothing  in  this  section  contained  shall  be  deemed  ^^^^nSjud.***  "^ 
alter,  repeal,  or  amend  section  two  hundred  and  sixty- 
six  of  an  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,"  approved 
March  third,  nineteen  hundred  and  eleven. 

DECISIOKB. 

Supreme  Council  of  Royal  Arcanum  ▼.  Ho^art,  Olrcnit  Court  of 
Appeals,  June  16,  1017,  244  Fed.  885,  380. 

MUsisHppi  Valley  Trust  Co.  v.  Railway  Steel  Co.,  Circuit  Court 
of  Appeals,  AprU  19,  1919,  258  Fed.  846,  349. 

Dail  Overland  Co,  v.  Willys  Overland,  December  27,  1919,  268 
Fed.  171,  186. 

King  v.  Weiss  d  Lesh  Mfg.  Co.,  Circuit  Court  of  Appeals,  June 
11,  1920,  266  Fed.  257,  259. 

Sec  18.  NO  RESTRAINING  ORDER  OR  INTERLOCUTORY 
ORDER  OF  INJUNCTION  WITHOUT  GIVING  SECURITY. 

Sbo.  18.  That,  except  as  otherwise  provided  in  section  ,is««p*  ••  p«>- 
16  of  this  Act,  no  restraining  order  or  interlocutory  order  <>'  twi  act. 
of  injunction  shall  issue,  except  upon  the  giving  of  secur- 
ity by  the  applicant  in  such  sum  as  the  court  or  judge 
may  deem  proper,  conditioned  upon  the  payment  of  such 
costs  and  damages  as  may  be  incurred  or  suffered  by  any 
party  who  may  be  found  to  have  been  wrongfully  en- 
joined or  restrained  thereby. 

DECISIONS. 

Western  Union  Tel,  Co,  v.  United  States  A  M.  T.  Co,,  Circuit 
Court  of  Appeals,  May  16,  1915,  221  Fed.  545,  555. 

^wift  Y,  Black  Panther  Oil  &  Gas  Co.,  Circuit  Court  of  Appeals, 
May  30,  1917,  244  Fed.  20,  29,  80. 

Sec  19.  ORDERS  OF  INJUNCTION  OR  RESTRAINING 
ORDERS-^REQUIREMENTS. 

Sec,  19.  That  every  order  of  injunction  or  restraining:    Mnit  see  lorth 

*'  '  rcfleom,   be   ipe- 

order  shall  set  forth  the  reasons  for  the  issuance  of  theciflc.  and  de- 

.     ,,  ,  .*»     .  1     1     ii    -I  .1       .  Bcrlbe  act!  to  be 

same,  shall  be  specific  m  terms,  and  shall  describe  m  rea-  reitrained. 
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Sec.  19.  ORDERS  OF  INJUNCTION  OR  RBSTRAINING 
ORDERS--REQUIRBMENT8-O>ntinii6d. 

sonable  detail,  and  not  by  reference  to  the  bill  of  com- 
plaint or  other  document,  the  act  or  acts  sought  to  be 
^Binding^o^ni^y  restrained,  and  shall  be  binding  only  upon  the  parties  to 
'""'  et&*'  ^"  ^^^  ®"^*'  their  officers,  agents,  servants,  employees,  and 

attorneys,  or  those  in  active  concert  or  participating  with 
them,  and  who  shall,  by  personal  service  or  otherwise, 
have  received  actual  notice  of  the  same. 

DECISIONS. 

Lion  Tractor  Co.  t.  Bull  Tractor  Co,,  Circuit  Court  of  Appeals, 
February  12,  1916,  231  Fed.  156,  162. 

Davis  T.  Hayden,  November  9, 1916,  238  Fed.  734, 

Stephens  v.  Ohio  State  Telephone  Co.,  February  14.  1917,  240 
Fed.  759,  765,  776. 

King  V.  Weiss  d  Lesh  Mfg.  Co.,  Circuit  Court  of  Appeals,  Jnne 
11,  1920,  266  Fed.  257,  260. 

Sec.  20.  RESTRAINING  ORDERS  OR  INJUNCTIONS  BE- 
TWEEN AN  EMPLOYER  AND  EMPLOYEES,  EMPLOYERS 
AND  EMPLOYEES,  ETC.,  INVOLVING  OR  GROWING  OUT 
OF  TERMS  OR  CONDITIONS  OF  EMPLOYMENT. 

Sec.  20.  That  no  restraining  order  or  injunction  shall 
be  granted  by  any  court  of  the  United  States,  or  a  judge 
or  the  judges  thereof,  in  any  case  between  an  employer 
and  employees,  or  between  employers  and  employees,  or 
between  employees,  or  between  persons  employed  and 
persons  seeking  employment,  involving,  or  growing  out 
of,  a  dispute  concerning  terms  or  conditions  of  employ- 
Not  to  toe  ment,  unless  neces§ary  to  prevent  irreparable  injury  to 
to  pr^Y*!*  *"^  property,  or  to  a  property  right,  of  the  party  makmg  the 

application,  for  which  injury  there  is  no  adequate  remedy 

rJ^rt**or  proi^  ^^  ^*^'  *^^  ^^^^  property  or  property  right  must  be 
J^j^gj^  ^Jg  described  with  particularity  in  the  application,  which 
Mrticuiaritj.      must  be  in  writing  and  sworn  to  by  the  applicant  or  by 

his  agent  or  attorney. 
»i!?peraoSo?pCT-  -^^^  ^^  ^^^^  restraining  order  or  injunction  shall  pro- 
MWi«°«y*'i3i" ^^^^^  ai^y  person  or  persons,  whether  singly  or  in  concert, 
m^«nt*!reco^m^^''^'^  terminating  any  relation  of  employment,  or  from 
by"^*S^ac°i?u"^®*^^'^?  ^  perform  any  work  or  labor,  or  from  reoom- 
meftm  lo  to  <io»  mending,  advising,  or  persuading  others  by  peaceful 

means  so  to  do;  or  from  attending  at  any  place  where 
any  such  person  or  persons  may  lawfully  be,  for  the  pur- 
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pose  of  peacefully  obtaining  or  communicating  informa- 
tion, or  from  peacefully  persuading  any  person  to  work 
or  to  abstain  from  working ;  or  from  ceasing  to  patronize 
or  to  employ  any  party  to  such  dispute,  or  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  and 
lawful  means  so  to  do;  or  from  paying  or  giving  to,  or 
withholding  from,  any  person  engaged  in  such  dispute, 
any  strike  benefits  or  other  moneys  or  things  of  value; 
or  from  peaceably  assembling  in  a  lawful  manner,  and 
for  lawful  purposes;  or  from  doing  any  act  or  thing 
which  might  lawfully  be  done  in  the  absence  of  such  dis- 
pute by  any  party  thereto ;  nor  shall  any  of  the  acts  speci-  ,„  thupS!^^ 
fied  in  this  paragraph  be  considered  or  held  to  be  viola-  ^%^Som  ti 
tions  of  any  law  of  the  United  States.  ffitJd  sutL**'* 

DXCIfllONS. 

Alaska  8,  £f.  Co.  v.  International  Longshoremen* a  Asan.,  Septem- 
ber 5.  1916,  236  Fed.  964,  970-972. 

Stephens  v.  Ohio  State  Telephone  Co,,  February  14,  1917,  240 
Fed.  759,  765,  769,  778. 

Duplex  Printing  Co,  v.  DeeHng,  April  23,  1917,  247  Fed.  192, 196. 

Paine  Lumber  Co,  v.  Neah  June  11,  1917,  244  U.  S.  459,  484,  485. 

Puget  Sound  Traction,  Light  d  Power  Co,,  v.  Whitley,  July  25, 
1917,  243  Fed.  945-952. 

Kroger  Qrocery  &  Baking  Co,  v.  Retail  Clerks*  I,  P,  Assn,,  March 
22,  1918,  250  Fed.  890,  892,  893. 

Vnited  States  v.  NorHs,  December  16, 1918,  255  Fed.  423,  424. 

Montgomery  v.  Pacific  Electric  Railtoay  Co,,  May  26,  1919,  Cir- 
cuit Oourt  of  Appeals,  258  Fed.  882,  390. 

Daii  Overland  Co,  v.  Willys  Overland  Co,,  December  27,  1919, 
263  Fed.  171,  185,  186,  187. 

Vonnigut  Machinery  Co,  v.  Toledo  Machine  dS  Tool  Co,,  February 
7, 1920,  268  Fed.  192,  197,  200-202. 

Kinloch  Telephone  Co.  v.  Local  Union  No,  B,  May  6,  1920,  265 
Fed.  812,  815-820. 

Langenberg  Hat  Co,  v.  United  Cloth  Hat  d  Cap  Makers,  June 
11,  1920,  266  Fed.  127.  129. 

King  v.  Weiss  d  Leah  Mfg.  Co,,  Circuit  Court  of  Appeals,  June 
11,  1920,  266  Fed.  257,  258,  260. 

Herket  d  Meisel  Trunk  Co,  v.  United  Leather  Workers  I,  V^ 
November  26,  1920,  268  Fed.  662,  667. 

Duplex  Press  Co.  v.  Deertng,  January  3,  1921,  254  U.  S.  448,  469, 
471,  et  seq. 

Buyer  ▼.  Ouillan,  Circuit  Court  of  Appeals,  February  2,  1921, 
271  Fed.  65,  69. 

Birmingham  Trust  d  Savings  Co,  v.  Atlanta  B.  d  A,  Ry,  Co^ 
March  ^,  1921,  271  Fed.  743,  745. 
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Sec  2L  DISOBEDIENCE  OF  ANT  LAWFUL  WBH, 
PROCESS,  ETC,  OF  ANT  UNITED  STATES  DISTRICT 
COURT,  OR  ANY  DISTRICT  OP  COLUMBLA  COURT. 

Sbo.  21.  That  anj  person  who  shall  willfully  disobey 

any  lawful  writ,  process,  order,  rule,  decree,  or  command 

of  any  district  court  of  the  United  States  or  any  court  of 

the  District  of  Columbia  by  doing  any  act  or  thing 

therein,  or  thereby  forbidden  to  be  done  by  him,  if  the 

a  "crimiM?  *Si?  *^*  ^^  thing  so  douc  by  him  be  of  such  character  as  to  oon- 

S"unii5S"sutM  stitute  also  a  criminal  offense  under  any  statute  of  the 

whidf co^ut«i!  United  States,  or  under  the  laws  of  any  State  in  which 

cMd^  ^ffidlirtT^  *^^®  *c*  ^^  committed,  shall  be  proceeded  against  for  his 

▼SteA*''*'   P"*'  said  contempt  as  hereinafter  provided. 

DBCISIONB. 

CoutM  V.  UfUied  States,  Circuit  Court  of  Appeals,  March  4, 1918, 
240  Fed.  595,  597. 

Swepston  v.  United  States,  Circuit  Court  of  Appeals,  May  7, 
1918,  251  Fed.  205,  210. 

Sec  22.  RULE  TO  SHOW  CAUSE  OR  ARREST.  TRIAL 
PENALTIES. 

Sec.  22.  That  whenever  it  shall  be  made  to  appear  to 
any  district  court  or  judge  thereof,  or  to  any  judge 
therein  sitting,  by  the  return  of  a  proper  officer  on  lawful 
process,  or  upon  the  affidavit  of  some  credible  person,  or 
by  information  filed  by  any  district  attorney,  that  there 
is  reasonable  ground  to  believe  that  any  person  has  been 
ckmrt  w  Jtt^Jf*  guilty  of  such  contempt,  the  court  or  judge  thereof,  or 
»i»ow  <*«^jj*y  any  judge  therein  sitting,  may  issue  a  rule  requiring  the 
•i»oiiid  not  be  said  Dcrsou  so  charged  to  show  cause  upon  a  day  certain 
^  why  he  should  not  oe  punished  therefor,  which  rule,  to- 

gether with  a  copy  of  the  affidavit  or  information,  shall 
be  served  upon  the  person  charged,  with  sufficient  prompt- 
ness to  enable  him  to  prepare  for  and  make  return  to  the 
order  at  the  time  fixed  therein.  If  upon  or  by  such  re- 
co^  ?Mt15^  *^^^j  ^^  *'^®  judgment  of  the  court,  the  alleged  contempt 
b^  return  ^^^  ^  ^^^  Sufficiently  purged,  a  trial  shall  be  directed  at  a 

time  and  place  fixed  by  the  court:  Provided^  however^ 
Failure  of  mt-  That  if  the  accused,  being  a  natural  person,  fail  or  refuse 

ural   person   to  7  o  x-  ^ 

make  return.  At-  to  make  rctum  to  the  rule  to  show  cause,  an  attachment 

tacbment  affaintt  .  .      ,  ,  .  .  ,  j  • 

person.  may  issue  against  his  person  to  compel  an  answer,  and  m 

case  of  his  continued  failure  or  refusal,  or  if  for  an? 
reason  it  be  impracticable  to  dispose  of  the  matter  on  the 
return  day,  he  may  be  required  to  give  reasonable  bail 
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for  his  attendance  at  the  trial  and  his  submission  to  the 

final  judgment  of  the  court.    Where  the  accused  is  a  body  ^  ^t&j£SSi 

corporate,  an  attachment  for  the  sequestration  of  itsJf'jJ^^JJJjJ^^" 

property  may  be  issued  upon  like  refusal  or  failure  to 

answer. 

In  all  cases  within  the  purview  of  this  Act  such  trial  ^y^^rt'orf  up? 
may  be  by  the  court,  or,  upon  demand  of  the  accused,  by  cii^^jiSy.**" 
a  jury;  in  which  latter  event  the  court  may  impanel  a 
jury  from  the  jurors  then  in  attendance,  or  the  court  or 
the  judge  thereof  in  chambers  may  cause  a  sufficient  num- 
ber  of  jurors  to  be  selected  and  summoned,  as  provided  by 
law,  to  attend  at  the  time  and  place  of  trial,  at  which  time 
a  jury  shall  be  selected  and  impaneled  as  upon  a  trial  for^o^^  tni^ 
misdeameanor ;  and  such  trial  shall  conform,  as  near  asJj^^J^wtS^brinl 
may  be,  to  the  practice  in  criminal  cases  prosecuted  byjjjj^jj^j^"^**" 
indictment  or  upon  information. 

If  the  accused  be  found  guilty,  judgment  shall  be  en- 
tered accordingly,  prescribing  the  punishment,  either  by  or^S!Jrii!iii«t! 
fine  or  imprisonment,  or  both,  in  the  discretion  of  the**'*****^ 
court.    Such  fine  shall  be  paid  to  the  United  States  or  to  ^^^  ^^  JJ 
the  complainant  or  other  party  injured  by  the  act  con-  JSJe?^*{S5tT  Z 
stituting  the  contempt,  or  may,  where  more  than  one  is  so  J^Ved  miturS 
damaged,  be  divided  or  apportioned  among  them  as  tJt^ofiSuJdsutw^iiot 
court  may  direct,  but  in  no  case  shall  the  fine  to  be  paid  ^  ««^^  |i,ooo. 
to  the  United  States  exceed,  in  case  the  accused  is  a 
natural  person,  the  sum  of  $1,000,  nor  shall  such  impris- 
onment exceed  the  term  of  six  months :  Provided^  That  in 
any  case  the  court  or  a  judge  thereof  may,  for  good  cause    oonrt  or  fadf 
shown,  by  affidavit  or  proof  taken  in  open  court  or  before  ^&  ruieand" " 
such  judge  and  filed  with  the  papers  in  the  case,  dispense  for  mrrot. 
with  the  rule  to  show  cause,  and  may  issue  an  attachment 
for  the  arrest  of  the  person  charged  with  contempt;  in 
which  event  such  person,  when  arrested,  shall  be  brought  j^^^<j"«<^  ^^ 
before  such  court  or  a  judge  thereof  without  unnecessary  in?*adifiuSr*to 
delay  and  shall  be  admitted  to  bail  in  a  reasonable  penalty  |>*i*-  ^^^^^ 
for  his  appearance  to  answer  to  the  charge  or  for  trial  for  JJS*jJJJ['  "*^* 
the  contempt ;  and  thereafter  the  proceedings  shall  be  the 
same  as  provided  herein  in  case  the  rule  had  issued  in  the 
first  instance. 

DECISIONS. 

In  re  Heyman,  March  22,  1915,  225  Fed.  1000,  1008. 

Btephena  ¥.  Ohio  State  Telephone,  February  14,  1917,  240  Fed. 
759,  704. 

Cout9  T.  United  States,  Circuit  Court  of  Appeals,  March  4, 
1918,  249  Fed.  595-7. 
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Sec.  22.  RULE  TO  SHOW  CAUSE  OR  ARREST.    TRIAL. 

PENALTIES— Continued. 

DECISIONS — continued. 

Sivepaton  v.  United  States,  Circuit  Court  of  Appeals,  May  7, 
1918,  251  Fed.  205,  210. 

Toledo  Newspaper  Co,  v.  United  States,  June  10,  1918,  247  U.  S. 
402,  423. 

Toshet  V.  West  Kentucky  Coal  Co,,  Circuit  Court  of  Appeals, 
June  14»  1918,  252  Fed.  44,  46. 

Jennings  v.  United  States,  Circuit  Court  of  Appeals,  Feb.  17. 
1920,  264  Fed.  399,  405. 

Sec.  23.  EVIDENCE.    APPEALS. 

be  prc^ed"bi^     Seg.  23.  That  the  evidence  taken  upon  the  trial  of  any 

bill  of  ezceptioiis.  •*  i  i  i_      i  'n      >  x* 

persons  so  accused  may  be  preserved  by  bill  of  exceptions, 

TieiSSf^^ipit*^^^  *^y  judgment  of  conviction  may  be  reviewed  upon 
writ  of  error,     y-^j^  ^f  evTOT  in  all  respects  as  now  provided  by  law  in 

criminal  cases,  and  may  be  affirmed,  reversed,  or  modified 

ormntiBff  ofas  justicc  may  require.  Upon  the  granting  of  such  writ 
cution,  Md        of  error,  execution  of  judgment  shall  be  stayed,  and  the 

Accused  to  be  accused,  if  thereby  sentenced  to  imprisonment,  shall  be 

AvDutted  to  Miil.  . 

admitted  to  bail  in  such  reasonable  sum  as  may  be  re- 
quired by  the  court,  or  by  any  justice,  or  any  judge  of 
any  district  court  of  the  United  States  or  any  court  of 
the  District  of  Columbia. 

Sec.  24.  CASES  OF  CONTEMPT  NOT  SPECIFICALLY  EM- 
BRACED  IN  SEC.  21  NOT  AFFECTED. 

Sec.  24.  That  nothing  herein  contained  shall  be  con- 
oommitted  ingtrued  to  relate  to  contempts  committed  in  the  presence 

or  uttLT  preflence  '■  '•  ^ 

of  court,  or  of  thie  court,  or  so  near  thereto  as  to  obstruct  the  adminis- 
of^Vi!^**^53ui^^*'^^^^^  ^^  justice,  nor  to  contempts  committed  in.dis- 
u^iait'or'lSSSS^''^^^^^^^  ^^  *^y  lawful  Writ,  process,  order,  rule,  decree, 
0?  United  suS'^''  commaud  entered  in  any  suit  or  action  brought  or 

prosecuted  in  the  name  of,  or  on  behalf  of,  the  United 

^^jJJ«^j*^  States,  but  the  same,  and  all  other  cases  of  contempt  not 

Punished'  in  Specifically  embraced  within  section  twenty-one  of  this 

prevailing  au«cs  Act,  may  be  punished  in  conformity  to  the  usages  at  law 

mt    Imw    and    in        •,   .  ..  .,. 

equity.  ftnd  m  CHquity  now  prevailing. 

DECISIONS. 

Couts  y.  United  States,  Circuit  Court  of  Appeals,  March  4, 1918, 
249  Fed.  595-607. 

Stoepston  v.  United  States,  Circuit  Court  of  Appeals,  May  7, 
1918,  251  Fed.  205,  210. 

Toledo  Newspaper  Co,  v.  United  States,  June  10.  1918,  247  U.  S. 
402,  423. 

V.  8,  V.  Cohen,  October  28,  1920,  208  Fed.  420,  426. 
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Sec  25.  PROCEEDINGS  FOR  CONTEMPT.    LIMITATIONS. 

Sec.  25.  That  no  proceeding  for  contempt  shall  be  in- 
stituted against  any  person  unless  begun  within  one  year    Most  be  imti. 
from  the  date  of  the  act  complained  of;  nor  shtfll  anyjev. 
such  proceeding  be  a  bar  to  any  criminal  prosecution  for    Not  a  imr  to 
the  same  act  or  acts ;  but  nothing  herein  contained  shall  uon. 
affect  any  proceedings  in  contempt  pending  at  the  time    Pendinv  pro- 

CCCdlDKB     not    Aa' 

of  the  passage  of  this  Act.  fectcd. 

Sec  26.  INVALIDITY  OF  ANY  CLAUSE,  SENTENCE,  ETC, 
NOT  TO  IMPAIR  REMAINDER  OF  ACT. 

S£C.  26.  If  any  clause,  sentence,  paragraph,  or  part  of 
this  Act  shall,  for  any  reason,  be  adjudged  by  any  court 
of  competent  jurisdiction  to  be  invalid,  such  judgment 
shall  not  affect,  impair,  or  invalidate  the  remainder 
thereof,  but  shall  be  confined  in  its  operation  to  the  clause,  But  to  be  mm. 
sentence,  paragraph,  or  part  thereof  directly  involved  in  tentence.  etc..  di. 
the  controversy  in  which  such  judgment  shall  have  been 
rendered. 

Approved,  October  15,  1914. 

ANNOTATIONS  TO  ACT  AS  A  WHOLE. 

uaiUB  FBICE  MAiiiTBNAiiCE.«  123.  No     change     has     been 

See  also  ante,  pars.  4-15.  wrought    in    the    law    of    con- 

121.  Nothing  found  in  either  ^^^''^  *«  applicable  to  the  case 
the  Clayton  or  Federal  Trade  *°  Question.     Lamar  v.   United 

Commission  Acts  validates  price  f  «*^*;  ^^f!!"  ^^"^  f  t^J^l^ 

restrictions  by  a  vendor  on  re-  ^^-^^  4'  ^^^^^  ^60  Fed.  561,  563. 

sale  of  property  sold  absolutely  ^^4.  Act,  as  a  whole,  referred 

by    him.      Ford    Motor    Co.    v.  to,  In  a  more  or  less  general  way. 

Union  Motor  Sales  Co.,  August  i^cidentaUy,   or  In  passing,  in 

1,  1917,   Circuit  Court   of  Ap-  ^♦^^'^^  ^'«*^*  ^-  Rintelen,  June 

p^abi,  f^  Fed.  156. 160.  ^9,    1916,    233    Fed     793.    799 ; 

lAnde  Air  Products  Co.  v.  Morse 

Df  fiSNEBiL.  Dry  Dock  d  Repair  Co.,  March 

122.  Judgments  of  Federal  1,  1917,  239  Fed.  909,  927; 
courts  in  determining  questions  Standard  Fashion  Co,  v.  Ma- 
under Act,  Independent  of  de-  grane  Houston  Co.,  Circuit 
cisions  of  State  courts.  Skaggs  Court  of  Appeals,  June  28,  1918, 
et  ah  T.  Kansas  City  Terminal  251  Fed.  559;  United  States  v. 
Ry.  Co.  et  ah.  May  12,  1916,  233  Colgate  &  Co.,  October  29,  1918, 
Fed.  827;  General  Investment  253  Fed.  522,  525.  527;  and 
Co.  v.  iMke  Shore  M.  S.  Ry.  Co.,  Sears,  Roebuck  d  Co.  v.  Federal 
Circuit  Court  of  Appeals,  De-  Tratfe  Com wi«*ion,  Circuit  Court 
cember  8,  1920,  269  Fed.  235,  of  Appeals,  April  29,  1919,  258 
237,  238.  Fed.  307,  311. 

"*  See  alfo  in  this  general  connection  cases,  among  others,  of  Btraus  t. 
Victor  Talltino  Machine  Co.,  Apr.  9,  1917,  248  XT.  S.  490.  and  Botton  Store 
w.  American  Graphophone  Co.,  Mar.  4.  1918.  246  U.  8.  8,  and  ante,  anno- 
tations to  Federal  Trade  Cy>mml8sion  Act,  pars.  88-90,  pp.  480-482. 
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WEBB  ACT." 

[Approved  Apr.  10,  1918.] 

[Public — No.  126 — 65th  Congress.] 

[H.  R.  2316.] 

AN  ACT  To  promote  export  trade,  and  for  other  pnzposei. 
Sec  1.  DEFINITIONS. 

Be  it  enacted  hy  the  Senate  and  House  of  Bepresenia- 
tives  of  tJie  United  States  of  America  in  Congress  as- 

"'Export  trade."  seiubled^  That  the  words  "  export  trade  "  wherever  used  in 
this  Act  mean  solely  trade  or  commerce  in  goods,  wares, 
or  merchandise  exported,  or  in  the  course  of  being  ex- 
ported from  the  United  States  or  any  Territory  thereof 
to  any  foreign  nation ;  but  the  words  "  export  trade  "  shall 
not  be  deemed  to  include  the  production,  manufacture,  or 
selling  for  consumption  or  for  resale,  within  the  United 
States  or  any  Territory  thereof,  of  such  goods,  wares,  or 
merchandise,  or  any  act  in  the  course  of  such  production, 
manufacture,  or  selling  for  consumption  or  for  resale. 

"Trade within     That  the  words  "trade  within  the  United  States" 

tne      United 

States."  wherever  used  in  this  Act  mean  trade  or  commerce  among 

the  several  States  or  in  any  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  or  between  any 
such  Territory  and  another,  or  between  any  such  Terri- 
tory or  Territories  and  any  State  or  States  or  the  District 
of  Columbia,  or  between  the  District  of  Columbia  and  any 
^^  State  or  States. 

That  the  word  "Association"  wherever  used  in  this 
Act  means  any  corporation  or  combination,  by  contract 
or  otherwise,  of  two  or  more  persons,  partnerships,  or 
corporations. 

<«TBADE  WITHIN  THB  UNITBD  Commission    Act,    pare.    SMS 

"^"^"  (pp.  462,  468),  and  annotations 

On  interstate  commerce,  see  to  Clayton  Act,  para.  47-61  (K>. 

annotations   to   Federal    Trade  497-409) : 

Sec  2.  ASSOCIATION  FOR  OR  AGREEMENT  OR  ACT 
MADE  OR  DONE  IN  COURSE  OF  EXPORT  TRADE^STATUS 
UNDER  SHERMAN  ANTITRUST  LAW. 

.1,^"?^.^**°°  "***     Sec.  2.  That  nothing  contained  in  the  Act  entitled  "  An 

liiMu  ir  organ-  ^^  , 

i«ed  for  and  en-  Act  to  DTotcct  trade  and  commerce  against  unlawful  re- 

Caj»6d   in   63Q>ort 

&ad«  Midy.      straiuts  and  monopolies,^'  approved  July  second,  eighteen 

■■The  Reports  have  been  checked  for  annotations  through  278  Fed. 
768  (Part  3,  Advance  Sheets,  issued  as  of  Sept.  1,  1921),  and  41  Sup.  a 
626,  which  disposes  of  all  cases  decided  at  the  October  term,  1920  (lut 
decisions  handed  down  on  June  6,  1921), 
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hundred  and  ninety,"*  shall  be  construed  as  declaring  to 

be  illegal  an  association  entered  into  for  the  sole  purpose 

of  engaging  in  export  trade  and  actually  engaged  solely  in 

such  export  trade,  or  an  agreement  made  or  act  done  in  nor  ^ict^iT^St 

the  course  of  export  trade  by  such  association,  provided  tredrwlfun  tbl 

such  association,  agreement,  or  act  is  not  in  restraint  of  U"*J??  sutm,  or 

'     '^  '  of  xtkB  export 

trade  within  the  United  States,  and  is  not  in  restraint  of  5[!f!S  ^^  *°^J!!" 
the  export  trade  of  any  domestic  competitor  of  such  as-  to'»  ^^ 
SGciation:  And  provided  further^  That  such  association 


does  not,  either  in  the  United  States  or  elsewhere,  enter  tiJ'n^di^T*^ 
into  any  agreement,  understanding,  or  conspiracy,  or  do  u  "t^uSii^*^  ^ 
any  act  which  artificially  or  intentionally  enhances  or  de-  ^^  H  t?"!^ 
presses  prices  within  the  United  States  of  commodities  JS!Splrti«oii'"o? 
of  the  class  exported  by  such  association,  or  which  sub-  SSSJSiSSf*  !3 
stantially  lessens  competition  within  the  United  States  ^^^*^  «p<w*«i« 
or  otherwise  restrains  trade  therein. 

Sec  3.  ACQUISITION  BY  EXPORT  TRADE  CORPORATION 
OF  STOCK  OR  CAPITAL  OF  OTHER  CORPORATION. 

Sec.  8.  That  nothing  contained  in  section  seven  of  the 
Act  entitled  ^'  An  Act  to  supplement.existing  laws  against 
unlawful  restraints  and  monopolies,  and  for  other  pur- 
poses,"  approved  October  fifteenth,  nineteen  hundred 
and  fourteen,**  shall  be  construed  to  forbid  the  acquisi-    lAwfai   under 
tion  or  ownership  by  any  corporation  of  the  whole  or  any  i^S'^t^may^be 
part  of  the  stock  or  other  capital  of  any  corporation  ^  ^JbStantiiliiy 
organissed  solely  for  the  purpose  of  engaging  in  export '^h?^^^]^t«d 
trade,  and  actually  engaged  solely  in  such  export  trade, 
unless  the  effect  of  such  acquisition  or  ownership  may  be 
to  restrain   trade  or   substantially   lessen    competition 
within  the  United  States. 

Sec  4.  FEDERAL  TRADE  COMMISSION  ACT  EXTENDED 
TO  EXPORT  TRADE  COMPETITORS. 

Sbo.  4.  That  the  prohibition  against  '^  unfair  methods 
of  competition  "  and  the  remedies  provided  for  enforcing 
said  prohibition  contained  in  the  Act  entitled  ^'An  Act  to 
create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes,"  approved  September 
twenty-sixth,  nineteen  himdred  and  fourteen,'^  shall  be 
construed  as  extending  to  unfair  methods  of  competition 

■*For  text  of  Sherman  Act,  leo  footnote  on  pp.  488-485. 

**8ee  tmte,  p.  616. 

■*  See  amt9g  p.  489  et  seq. 
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Sec.  4.  FEDERAL  TRADE  COMMISSION  ACT  EX- 
TENDED TO  EXPORT  TRADE  COMPETITORS— ConUniied. 

used  in  export  trade  against  competitors  engaged  in  ex- 
acto^iVvowfdPort  trade,  even  though  the  acts  constituting  such  unfair 
riJSJJ?*^sdic^  methods  are  done  without  the  territorial  jurisdiction  of 
suti^'  ^"**^the  United  States. 

Sec.  5.  OBLIGATIONS  OF  EXPORT  TRADE  ASSOCU- 
TIONS  UNDER  THIS  ACT.  PENALTIES  FOR  FAILURE  TO 
COMPLY.    DUTIES  AND  POWERS  OF  COMMISSION. 

■»port  trade     Sec.  5.  That  every  association  now  engaged  solely  in 

mssociationa    or  ^  o    o  j 

fieIiiteme?twiS*'^P^^*'  trade,  within  sixty  days  after  the  passage  of  this 
Federal  Trade  Act,  and  evcrv  associatiou  entered  into  hereafter  which 
*flfc  ^****'***°nnd®iig8'ges  solely  in  export  trade,  within  thirty  days  after 
addMMes  of'offl-  its  crcatiou,  shall  file  with  the  Federal  Trade  Conamis- 

c  e  r  8  ,  etc.»  and  ' 

alio  artides  of  sion  a  Verified  written  statement  setting  forth  the  loca- 

incorporation    or    ,  ^ 

contract  of  ano-  tion  of  its  officcs  or  places  of  busincss  and  the  names  and 

dation,  etc.  *" 

addresses  of  all  its  ofiicers  and  of  all  its  stockholders  or 
members,  and  if  a  corporation,  a  copy  of  its  certificate 
or  articles  of  incorporation  and  by-laws,  and  if  un- 
incorporated, a  copy  of  its  articles  or  contract  of 
association,  and  on  the  first  day  of  January  of  each 
year  thereafter  it  shall  make  a  like  statement  of  the 
location  of  its  offices  or  places  of  business  and  the  names 
and  addresses  of  all  its  officers  and  of  all  its  stockholders 
or  members  and  of  all  amendments  to  and  changes  in  its 
articles  or  certificate  of  incorporation  or  in  its  articles  or 
Tto  furnish  also  contract  of  association.    It  shall  also  furnish  to  the  com- 

information  as  to 

orff  a  ni  sat  ion.  mission  such  information  a^the  commission  may  require 

business,  etc.  ^        ^ 

as  to  its  organization,  business,  conduct,  practices,  man- 
agement, and  relation  to  other  associations,  corporations, 
partnerships,  and  individuals.    Any  association  which 

of  blSflt^f  li??^^^'^^  ^*^^  ^^  ^^  ^^  shall  not  have  the  benefit  of  the  pro- 
t  and  8.  and  fine,  yisious  of  scctiou  two  and  sectiou  three  of  this  Act,  and 

it  shall  also  forfeit  to  the  United  States  the  sum  of  $100 
for  each  and  every  day  of  the  continuance  of  such  failure, 
which  forfeiture  shall  be  payable  into  the  Treasury  of  the 
United  States,  and  shall  be  recoverable  in  a  civil  suit  in 
the  name  of  the  United  States  brought  in  the  district 
where  the  association  has  its  principal  office,  or  in  any 
ne?s  to*?rosUute  ^istrict  in  which  it  shall  do  business.  It  shall  be  the 
forfd'^^^  ^'  ^"*y  ^^  ^^  various  district  attorneys,  under  the  direction 

of  the  Attorney  General  of  the  United  States,  to  prose- 
cute for  the  recovery  of  the  forfeiture.    The  costs  and 
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expenses  of  such  prosecution  shall  be  paid  out  of  the  ap* 
propriation  for  the  expenses  of  the  courts  of  the  United 
States. 
Whenever  the  Federal  Trade  Commission  shall  have    Peder«i  Trmdt 

,,<,.  .1^  •.•  ^Comm  inion   to 

reason  to  believe  that  an  association  or  any  agreement  in veatifftte  re- 

1  ji  1  1  •....  t       •    A       m  stntint  of  trade, 

made  or  act  done  by  such  association  is  m  restraint  of  artiflcimiorinten- 
trade  within  the  United  States  or  in  restraint  of  the  ex-  ment  or' depnti 
port  trade  of  any  domestic  competitor  of  such  association,  «uiwuntfai**icSJ 
or  that  an  association  either  in  the  United  States  or  else-  tition  bj  ^gSSt 
where  has  entered  into  any  agreement,  understanding,  or    "' 
conspiracy,  or  done  any  act  which  artificially  or  inten- 
tionally enhances  or  depresses  prices  within  the  United 
States  of  commodities  of  the  class  exported  by  such  asso- 
ciation, or  which  substantially  lessens  competition  within 
the  United  States  or  otherwise  restrains  trade  therein,  it 
shall  summon  such  association,  its  officers,  and  agents  to 
appear  before  it,  and  thereafter  conduct  an  investigation 
into  the  alleged  violations  of  law.    Upon  investigation,    Maj  recom. 
if  it  shall  conclude  that  the  law  has  been  violated,  it  may  ment  in  case  of 
make  to  such  association  recommendations  for  the  read- 
justment of  its  business,  in  order  that  it  may  thereafter 
maintain  its  organization  and  mangement  and  conduct  its 
business  in  accordance  with  law.    If  such  association  fails    t©  refer  And- 
to  comply  with  the  recommendations  of  the  Federal  Trade  mend  a  tion»  to 

r^  T     .  .  ,  .      .  1     11        i.        'x     /»     T  -Attorney  Oenerml 

Commission,  said  commission  shall  refer  its  findings  and^MwcUtionfau* 
recommendations  to  the  Attorney  General  of  the  United  recommendation. 
States  for  such  action  thereon  as  he  may  deem  proper. 
For  the  purpose  of  enforcing  these  provisions  the  Fed-    commiaeion 

,_,*         ..  Ill,  111  *       given  same  pow- 

eral  Trade  Commission  shall  have  all  the  powers,  so  far  ew  asunder  Fed- 
as  applicable,  given  it  in  "An  Act  to  create  a  Federal  mission  Act  so 
Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes."  *• 

Approved,  April  10,  1918. 

IN  GENERAL. 

Act  referred  to  In  opinion  in  cidlng  suit  to  dissolve  United 

United  States  v.  United  States  States  Steel  Corporation  as  in- 

Steel  Corporation,  March  1, 1920.  volved  in  an  Inconsistency  in  the 

261  U.  S.  417,  453,  64  L.  Ed.  343,  decree  proposed  by  the  Govern- 

354,  40  Sup.  Ct.  293,  300,  in  de-  ment  in  said  suit 

"  See  ante,  p.  489  et  seq. 


Appendix  II. 

DECISIONS  OF  THE  COURTS  ON  PETITIONS  TO 
ENFORCE  OR  REVIEW  THE  ORDERS  OF  THE 
COMMISSION  OR  TO  ENJOIN  IT  FROM  PRO- 
CEEDING.' 


UNITED  STATES  v.  BASIC  PRODUCTS  CO. 
(District  Court,  W.  D.  Pennsylvania.    September  9, 1919. ) 

No.  2214. 

1.  United   States  Key   No.  97 — Can   Not  Afprofriatb  Pathit 

Without  Compensation. 

There  Is  no  reservation  in  the  patent  laws  of  right  in  the 
tJnited  States  as  against  the  inventor,  and  it  can  not  appro- 
priate or  use  the  invention  without  just  compensation  in  any 
different  way  than  it  can  appropriate  or  use  any  other  article 
owned  by  a  private  citizen. 

2.  Commerce  Key  No.  48 — Federal  Trade  Commission  Created 

Under  Power  to  Regulate  Interstate  and  Foreign  Com- 

The  Federal  Trade  Commission  Act  (Comp.  St.,  pars.  88S6a- 
8886k)  was  enacted  by  Congress  in  the  exercise  of  its  coDstita* 
tional  power  to  regulate  interstate  and  foreign  commerce. 

1  With  the  exception  of  two  cases,  the  period  covered  Is  from  Jaly  1 
1920,  to  June  30,  1921.  The  two  exceptions  referred  to  are  the  cue  «f 
the  Basic  Products  Co.  and  the  case  of  the  Maynard  Coal  Co.  (see  pw  65S, 
infra,  for  latter  case),  printed  in  full  at  this  time  as  a  matter  of  conTen- 
ience  because  not  heretofore  so  included  in  the  Commission's  Reports. 
Decisions  on  petitions  to  reylew  handed  down  before  the  period  abore 
referred  to  will  be  found  in  Appendix  II  of  Vol.  II  of  the  Commission*! 
decisions. 

Cases  in  which  injunctions  haye  been  sought  to  restrain  the  Commis- 
sion from  proceeding  under  sec.  6  or  in  which  it  has  been  sought  to 
defeat  such  a  proceeding  by  appealing  for  a  writ  of  certiorari  to  review 
the  action  of  the  Commission  in  denying  motions  to  dismiss  the  pro- 
ceeding for  lack  of  jurisdiction,  as  of  this  writing  (Oct.  IS.  1921)  tie 
as  follows :  By  injunction — Federal  Trade  Commission  v,  Nalonollne  Co.. 
in  which  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  on  Augiitt 
16,  1918»  refused  to  interfere  with  the  Commission's  taking  testimony,  on 
the  ground  that  the  Commission's  order  requiring  the  same  was  interlocu- 
tory (memorandum  opinion  in  254  Fed.  988)  ;  T.  C.  Hurst  k  Sob  v. 
Federal  Trade  Commission,  decided  August  2, 1920,  in  the  Dtstrict  Court  for 
the  Eastern  District  of  Virginia  (268  Fed.  874;  see  p.  565.  i»fn), 
and  Butterick  Co.  et  al.  v.  Federal  Trade  Commission,  in  which  the  UIIb 
of  four  respondents  in  a  proceeding  before  the  Commission  (Dock.  694)  ts 
enjoin  the  Commission  from  proceeding  under  sec  6  were  dismissed  by 

542      ' 
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8.  CoMMCBCE  Key  No.  57 — ^Tkai»-Mabks  and  Tbaixb  Naioes  Kvt 
No.  80},  New,  Vol.  8a  Krr  Na  Skbies— Powns  or  Fedbbal 
Tbade  Commission  Where  Intebstatb  Commerce  or  Unfair 
Trade  Are  Not  Involved. 

The  Federal  Trade  CommlsBlon  held  wfthoat  power  to  de- 
mand access  to  the  books  and  papers  of  a  corporation  which 
manufactured  a  patent  article  by  secret  process,  not  alleged  to 
be  engaged  in  interstate  or  foreign  commerce,  nor  charged  with 
unfair  competition,  for  the  purpose  of  obtaining  information 
for  the  Navy  Department  as  to  the  cost  of  manufacture,  annual 
production,  capital  invested,  etc 

4.  Mandamits  Key  No.  10 — Right  to  Demand  and  Dxttt  to  Per- 
form Neoessart. 

Mandamus  issues  where,  and  only  where,  there  is  a  right  to 
demand,  and  a  corresponding  duty  to  perform,  the  act  required. 

(The  syllabus  is  taken  from  260  Fed.  472.) 

At  Law.  .Mandamus  by  the  United  States  against  the 
Basic  Products  Co.    On  demurrer  to  answer.    Overruled. 

R.  L.  Crawford,  United  States  district  attorney,  of 
Pittsburgh,  Pa. 

Keed,  Smith,  Shaw  &  Beal,  of  Pittsburgh,  Pa.,  for  de- 
fendant. 

Orb,  District  Judge: 

To  a  petition  filed  by  the  Attorney  General  of  the 
United  w;ates,  at  the  request  of  the  Federal  Trade  Com- 
mission, for  a  writ  of  mandamus  upon  the  Basic  Products 

Co.,  the  latter  has  made  answer  at  considerable  length. 

tlie  Supreme  Court  of  the  Diftrict  of  Colambia  on  Angast  12,  1021  (do 
opinion),  and  in  which  case  an  appeal  has  been  taken  to  the  Court  of 
Appeals  of  the  District.  On  writ  of  certiorari — ^lilnneapolis  Chamber  of 
Commerce  et  al.  v.  Federal  Trade  Commiasion,  In  which  respondenta  in  a 
proceeding  before  the  Commission  (Dock.  694)  appealed  to  the  Orart  of 
Appeals  of  the  Eighth  Circuit  for  writ  of  certiorari  to  review  the  (Com- 
mission's action  in  denying  motions  to  dismiss  based  on  lack  of  Jurisdic- 
tion, and  which  is  pending  in  that  court. 

Cases  in  which  injunctions  have  been  sought  to  restrain  the  CV>m- 
mission  from  enforcing  compliance  with  requests  made  under  sec.  0  of 
the  Federal  Trade  Commission  Act,  or  in  which  mandamus  proceedings 
hare  been  instituted  at  the  request  of  the  Commission  to  enforce  com- 
pliance with  a  request  made  under  said  section,  are  as  follows:  Injunc- 
tions— Maynard  Coal  Co.  v.  Federal  Trade  Commission,  in  which  the 
Supreme  Court  of  the  District  of  Columbia  on  April  19,  1920,  granted  a 
preliminary  injunction  (see  p.  555,  iifr/ro),  now  awaiting  trial,  and 
(^aire  E^mace  Co.  et  al.  v.  Federal  Trade  Commission,  in  which  the 
■ame  court  on  June  10,  1920,  likewise  granted  a  preliminary  injunction 
(DO  opinion)  and  which  is  likewise  awaiting  trial.  Mandamus  proceed- 
ings—United States  V.  Bethlehem  Steel  Co.,  petition  filed  June  4,  1920, 
in  the  District  Court  for  the  Eastern  District  of  Pennsylyania,  and 
United  States  v.  Republic  Iron  and  Steel  Co..  petition  filed  June  7,  1920,  in 
the  District  Court  for  the  District  of  New  Jersey,  proceediugs  Id  both  of 
which  cases  were  stayed  by  the  injunction  secured  in  the  C!Ialre  Furnace 
case,  in  which  ^e  two  defendants  in  the  mandamus  procpedlngs  wers 
amow  the  petitioners,  and  which  proceedings  consequently  await  decision 
of  that  casa. 
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To  that  answer  the  plaintiff  has  demurred.    It  is  upon  the 
demurrer  that  this  case  is  now  before  the  court. 

While  all  the  material  averments  of  the  answer,  which 
are  well  pleaded,  must  be  taken  as  true,  yet  the  im- 
portant questions  in  the  case  can  not  be  clearly  outlined 
without  reference  to  the  petition  as  well,  and  without  a 
statement  of  the  particular  grounds  upon  which  the  de- 
murrer is  based.  The  court  therefore  sets  forth  the  sub- 
stance of  the  pleadings,  with  quotations  from  the  same, 
and  with  the  use  of  i&lics  where  deemed  proper  for  spe- 
cial emphasis. 

With  respect  to  the  petition,  it  is  to  be  noticed : 

That  there  is  no  averment  of  any  facts  which  show  that 
the  defendant  is  engaged  in  interstate  commerce.  The 
recital  in  the  resolution  of  the  Federal  Trade  Commis- 
sion, which  is  hereinafter  set  forth,  is  not  such  averment. 

Tne  petition  sets  forth  that  on  the  8th  day  of  March, 
1917,  the  Federal  Trade  Commission  passed  a  resolution, 
and  on  the  11th  of  March  following  caused  notice  thereoi 
and  its  demand  in  pursuance  thereof  to  be  served  on  the 
defendant,  which  notice  and  demand  are  both  set  forth 
at  length  in  the  petition.  They  are  embodied  in  one 
paper  duly  executed  by  the  Federal  Trade  Commission. 
The  part  of  said  paper  which  contains  the  notice  recites 
the  aate  of  the  passage  of  the  resolution  as  aforesaid, 
that  it  was  passed  at  a  regular  session  of  said  Conmiis- 
sion,  and  contains  the  resolution  itself,  which  is  as  fol- 
lows ; 

Reaolvedf  That  pursuant  to  the  proTisions  of  subdlviflloD  (a) 
of  section  6  of  the  act  of  CJongress  entitled  "An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes,"  approved  September  26,  1914,  the  Commis- 
sion proceed  forthwith  to  gather  and  compile  information  con- 
cerning, and  investigate  the  organization,  business,  conduct,  prac- 
tices, and  management  of  the  Basic  Products  Co.,  a  corporation 
engaged  in  interstate  commerce,  and  the  relation  of  said  Basic 
Products  Co.  to  other  corporations,  individuals,  associations,  and 
partnerships :  And  be  it  further 

ReBolvedy  That  pursuant  to  the  provisions  of  section  9  of  said 
act  of  September  26,  1914,  L.  W.  Plowman  and  H.  L.  Maxey  are 
hereby  designated  as  duly  authorized  agents  of  the  Federal  Trade 
Commission  to  examine  and  copy  any  and  all  documentary  evi- 
dence of  whatsoever  character  concerning  the  organization,  busi- 
ness, conduct,  practices,  and  management  if  said  Basic  Products 
Co.,  and  its  relation  to  other  corporations,  individuals,  associa- 
tions, and  partnerships:  And  be  it  further 

Reaolved,  That  a  copy  of  this  resolution  be  served  on  the  said 
Basic  Products  Co.,  with  a  demand  on  behalf  of  the  Federal 
Trade  Commission  that  the  said  L.  W.  Plowman  and  H.  L 
Maxey,  Its  agents,  be  permitted  access  to  the  books,  papers, 
records,  memoranda,  and  data  of  the  said  Basic  Products  Co. 
for  the  purpose  of  carrying  out  the  direction  of  this  resolution. 

The  part  of  that  paper  containing  the  demand  is  as 
follows : 

Pursuant  to  the  terms  of  said  resolution  the  iF^eral  Trade 
Commission  hereby  formaUy  demands  of  you  an  opportunity  to 
examine  any   documentary  evidence  in  your  possession  whicb 
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relates  to  the  orsanisatton,  buslnesa,  conduct,  practices,  and 
management  of  said  Basic  Products  Oo.,  a  corporation,  and  its 
rdation  to  other  corporations  and  to  individuals,  associations, 
and  partnerships,  in  order  that  copies  may  be  made  of  any 
portions  of  said  docummtary  -evidence  as  appear  to  he  relevant 
to  the  subject  matter  of  said  investigation. 

The  said  Federal  Trade  Commission,  by  its  duly  authorized 
agents,  viz,  L.  W.  Plowman  and  H.  L.  Maxey,  presents  Itself 
for  the  purpose  of  examination  and  making  copies,  if  deemed 
advisable,  of  any  documentary  evidence  within  your  possession 
or  control  and  which  relates  to  the  above-entitled  Investigation 
now  being  conducted  by  it.'  In  particular,  the  Federal  Trad0 
CotnmisMon  demands  that  it  be  permitted  to  exa/mine  and  take 
copies,  if  deemed  advisable,  of  all  documentary  evidence  which 
rdatee  to  the  production  costs,  annual  production^  and  capital 
investment  in  tha  manufacturing  of  a  eommoditp  Jonoum  as 
"  SyndolagJ* 

The  petition  further  avers  that,  upon  the  service  of 
said  notice  and  demand  certain  examiners,  duly  author- 
ized by  the  Commission,  presented  themselves  within  the 
usual  business  hours  at  the  office  of  the  defendant  in 
Pittsburgh — 

for  the  purpose  of  examination  and  making  copies,  if  deemed 
advtsable,^  of  any  documentary  evidence  within  the  possesiiion 
and  control  of  said  defendant,  which  related  to  the  imvestigO' 
tUm  then  being  conducted  by  said  Commission,  as  aforesaid^ 
and  particularly  of  such  documentary  evidence  which  related 
to  the  production  costs,  annual  production,  and  capital  invest- 
ment in  the  manufacturing  by  defendant  of  a  comniodity  known 
M  ''Syndolag";  but  said  defendant  whoUy  failed  and  refused 
and  stUl  fails  and  refuses  to  permit  said  representatives  of  the 
Commission  to  examine  said  documentary  evidefice  and  make 
copies  of  same. 

The  petition  concludes  with  a  prayer  for  a  writ  of 
mandamus. 
The  answer  to  said  petition  avers : 

(1)  That  the  defendant  is  the  manufacturer  of  a 
patented  article  known  as  ^^  Syndolag,''  which  has  been 
developed  by  the  defendant  after  great  expenditure  of 
time  and  money,  and  which,  amon^  its  other  uses,  is 
widelv  sold  by  defendant  for  repairing  .die  bottoms  of 
open-hearth  steel  furnaces,  a  purpose  lor  which  hereto- 
fore only  imported  Austrian  masnesite  could  be  used. 
Not  only  is  the  article  patented  but  in  the  production 
thereof  the  defendant  has  developed  certain  refinements 
of  method  which  are  and  have  been  kept  secret  by  de- 
fendant and  which  constitute  trade  secrets  of  great  value, 
as  are  also  the  cost  accounts  relating  to  the  production  of 
such  article. 

(2)  On  or  about  September  4, 1918,  the  Navy  Depart- 
ment of  the  United  ^States  ordered  from  defendant  250 
tons  of  Syndolag,  for  which  defendant  quoted  a  price  of 
$35  per  ton,  which  was  then  the  usual  and  ordinary  price, 
but  the  Navy  Department  refused  to  agree  to  such  price, 
and  reauired  such  material  to  be  billed  at  the  tentative 
price  01  $30  per  ton.  Pursuant  to  such  order  the  defend* 
ant  shipped  to  the  said  department  64.9  tons  of  said  ma- 
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teriaL  Subsequently  thereto,  after  the  armistice  with 
Oermany  was  signed,  the  balance  of  said  order  was  can- 
celed by^  the  Navy  Department  and  the  defendant  waived 
any  claim  against  the  United  States  by  reason  of  such 
cancellation.- 

(3)  During  November  and  December,  1918,  and  Jan- 
uary and  February,  1919,  repeated  demands  were  made 
by  the  Navy  Department  for  affidavits  from  defendant 
snowing  defendant's  costs  of  production  of  said  article 
for  the  pretended  reason  of  enabling  the  Navy  to  decide 
upon  the  price  which  it  would  be  willing  to  pay  defend- 
ant for  its  product.  Defendant  then  ofrered,  and  in  the 
answer  in  this  proceeding  renews  said  offer,  to  accept  any 
price  for  said  material  which  the  Navy  Department  may 
see  fit  to  pay.  While  such  demands  were  being  made 
by  the  saia  clepartment,  the  latter,  nevertheless,  on  De- 
cember 14,  1918,  and  January  19,  1919,  paid  defendant 
at  the  rate  of  $30  per  ton  for  all  'Syndolag  delivered  as 
aforesaid.  The  defendant,  prior  to  the  filing  of  the  an- 
swer in  the  present  proceeding,  offered,  and  in  the  said 
answer  renews  such  offer,  to  return  to  said  department 
or  to  the  Treasurer  of  the  United  States  as  directed,  any 
part  of  such  price  which  is  in  excess  of  the  price  which 
the  Navy  Department,  in  its  discretion,  sees  fit  to  pay  for 
such  product,  or,  should  the  Navy  Department  be  un- 
willing or  unable  to  fix  such  price,  to  refund  to  the  Navy 
Department  or  to  the  Treasurer  of  the  United  States 
as  directed,  the  whole  amount  received  by  defendant  for 
such  product. 

(4)-  That  the  foregoing  offers  have  been  continuously 
made  by  defendant,  yet  under  the  pretense  of  fixing  a 

Erice  tlierefor  the  aforesaid  demands  for  affidavits  nave 
sen  made  by  the  Navy  Department  without  reason  or 
just  cause.  When  the  defendant  finally  refused  to  fur- 
nish such  affidavits,  the  Navy  Department's  said  demands 
were  then  taken  up  by  the  If'ederal  Trade  Commission,  at 
the  request  and  for  tiie  purpose  of  the  Navy  Department, 
in  an  effort  to  secure  for  the  Navy  Department  such  infor- 
mation throuprh  an  assertion  of  the  powers  of  the  Federal 
Trade  Commission.  Such  Trade  Commission  did,  on 
March  1, 1919,  send  examiners  to  defendant's  plant  with 
the  following  communication : 

Fedebal  Trade  Ck»ciciseiov, 
Woihinffton,  Marek  i,  1919. 

Bastc  Pboducts  Co.,  Kenova,  W.  Va, 

Gentlemen:  This  wUl  serve  to  introduce  Messra.  L.  W.  Plow- 
man and  H.  L.  Maxey,  examiners  of  the  Federal  Trade  CJommts- 
sion. 

At  the  request  of  the  Navy  Deiiartinent,  the  Federal  Trade  Com- 
mission has  undertaken  to  ascertain  the  cost  of  prodadng  tbe 
product  known  as  "  Syndolag."  The  commission  also  desires  to 
ascertain  the  investment  involved  in  the  production  of  this  prod- 
uct   It  wlU,  therefore,  be  necessary  for  Its  examiners  to  ba^e 
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fall  acoesB  to  yonr  books  and  records,  including  not  only  your  coot 
sheets,  but  yoar  profit-and-loss  statement  and  balance  sheet  The 
period  to  be  covered  Is  the  year  1918. 

The  commission  requests  yoar  prompt  cooperation  with  its  ex- 
aminers. 

Very  truly,  yonrs, 

Fedkral  Trade  Gommissiok. 
(Signed)  Francis  Walkkr, 

Chief  BconomM. 

(5)  No  complaint  has  at  any  time  been  filed  or  entered 
against  defendant  by  the  Government,  or  by  any  citizen, 
in  regard  to  the  organization,  business,  trade  practices, 
or  conduct  of  the  defendant  in  any  respect,  nor  has  the 
defendant  been  guilty  of  unfair  competition,  nor  has  it 
been  charged  therewith. 

(6)  The  defendant  has  refused,  and,  unless  recruired  by 
court,  will  continue  to  refuse  to  surrender  its  traae  secrets 
as  aforesaid  to  any  i^ch  examiners,  or  to  an^  other  rep- 
resentatives of  said  Trade  Commission,  or  said  Navy  De- 
partment. 

(7)  The  defendant  charges  that  the  demand  of  said 
Trade  Commission  is  unlawful,  unconstitutional,  and 
void,  for  the  following  reasons: 

{a)  It  is  in  direct  violation  of  the  provisions  of  the 
act  creating  said  Trade  Commission  (act  Sept.  26,  1914, 
c.  311,  38  Stat  721  [Comp.  St.  8836f]),  section  6  whereof 
forbids  the  publication  of  trade  secrets,  whereas  the  de- 
mand upon  defendant  by  said  Trade  Commission  affirma- 
tively shows  that  the  purpose  of  said  "investigation" 
is  the  ascertainment  of  traae  secrets  and  the  disclosure  of 
information  thereof  to  the  Navy  Department. 

(b)  That  in  the  absence  of  charges  or  complaints 
agaii^  defendant,  said  Trade  Commission  is  without 
power  or  authority  to  make  the  "investigation"  de- 
manded. 

(c)  That  the  access  to  defendant's  properties  and  rec- 
oros  demanded  by  said  Trade  Commission  and  by  the 
petition  of  the  Attorney  General  would  constitute  an  un- 
reasonable search  and  seizure,  from  which  defendant  is 
entitled  to  protection  by  the  fourth  amendment  of  the 
Constitution  of  the  United  States. 

(d)  That  the  access  to  defendant's  properties  and  rec- 
eras  demanded  by  said  petition  would  constitute  a  tak- 
ing of  the  propertv  of  the  defendant  without  due  proc^ 
ess  of  law,  in  violation  of  the  fifth  amendment  of  the 
Constitution  of  the  United  States. 

The  reasons  in  support  of  the  demurrer  filed  by  the 
plaintiff  are : 

(1^  A  general  demurrer  that  the  answer  is  insufficient 
and  irresponsive. 

(2)  That  the  defendant  company  has  no  standing  to 
question  the  right  of  the  plaintiff  to  a  mandamus  on  the 
ground  that  no  individual  complaint  or  information  has 
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been  made  against  it.  That  the  right  of  the  plaintiff  is 
the  right  of  original  investigation  conferred  upon  the 
Federal  Trade  Commission  by  Congress. 

(S)  That  any  reason  which  the  defendant  might  have 
to  withhold  its  books,  etc,  from  inspection  should  have 
been  presented  to  the  Trade  Commission  and  not  to  the 
court. 

(4)  There  is  no  attempt  in  this  proceeding  to  take  the 
properties  or  records  of  tne  defendant  without  due  process 
of  law,  because  the  plaintiff  in  filing  this  proceeding  is 
acting  according  to  due  process  of  law,  and  not  in  viola- 
-  tion  of  any  constitutional  provision  or  any  law  there- 
under. 

In  view  of  the  Federal  Trade  Commission's  letter  of 
March  1,  1919,  its  resolution  of  the  8th  day  of  the  same 
month,  and  its  notice  and  demand  under  date  of  the  11th 
of  the  same  month,  it  plainly  appears  that  said  Commis- 
sion has  undertaken  to  ascertain  the  cost  of  producing  a 
product' which  is  the  subject  of  a  patent,  and  to  ascertain 
also  the  annual  production  thereof,  and  the  capital  in- 
vested in  the  manufacture  thereof.  Why  it  has  under- 
taken to  do  that  is  explained  by  the  averments  in  the 
answer  which  must  be  taken  as  true.  The  purpose  of 
such  investigation  is  that  the  Commission  can  give  in- 
formation as  to  the  results  of  its  investigation  to  the 
Navy  Department.  It  would  seem  that  it  was  intended 
by  the  Commission  to  ascertain  what  is  the  just  compen- 
sation which  the  Navy  Department  should  pay  for  ac- 
?;Uiring  a  right  to  such  patented  article,  as  is  to  be  in- 
erred  from  the  following  (juotation  from  the  brief  of 
counsel  on  behalf  of  the  plaintiff : 

It  is  inconceivable  that  the  ascertainment  of  the  cost  of  Uk 
production  of  a  commodity  produced  by  defendant  under  a  process 
patent  which  gives  it  a  legal  monopoly  in  the  production  of  that 
product  could  work  any  hardship  upon  the  defendant ;  It  has  an 
exclaslve  property  in  the  patented  invention  which  can  not  be  ap- 
propriated or  used  by  the  Government  itself  without  Just  coin- 
pensation  (30  Cyc,  818),  and  certainly  an  orderly  proceeding  to 
ascertain  what  is  Just  compensation  in  a  given  case  could  not  vio- 
late the  due  process  clause  of  the  Constitution  or  any  other  pro- 
vision. 

Under  the  constitutional  power  vested  in  Congress  "  to 
promote  the  progress  of  science,  and  useful  arts,"  letters 
patent  of  the  United  States  secure  to  inventors  the  ex- 
clusive right  to  their  discoveries.  There  is  no  reservation 
of  right  in  the  United  States  as  against  the  inventor. 
The  United  States  can  not  appropriate  or  use  the  inven- 
tion without  just  compensation,  in  any  different  way  than 
it  can  appropriate  or  use  any  other  article  owned  by  a 

Erivate  citizen.    (James  v.  Campbell,  104  U.  S.,  356;  26 
,,Ed.,786.) 

The  act  of  Congress  under  which  the  Federal  Trade 
Commission  has  proposed  to  investigate  the  cost  of  pro- 
ducing a  patented  product  and  perhaps  the  amount  of 
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compensation  which  should  be  paid  by  the  United  States, 
in  order  that  the  Navy  might  acquire  the  same,  does  not 
in  terms  justify  such  proceeding.  The  act  is  aimed  at 
unfair  methods  of  competition  in  commerce.  This  is 
clearly  seen  by  the  first  paragraph  of  section  5  (Compt. 
St.,  par.  8836e) ,  which  consists  of  this  language : 

That  unfair  methods  of  competition  in  commerce  are  hereby 
declared  unlawfuL 

That  provision  is  qualified  by  the  meaning  given  in 
the  act  to  the  word  "  commerce."  In  section  4  it  is  pro- 
vided that  the  word  ^  commerce,"  when  found  in  tiie  act, 
means: 

Commerce  among  the  aeyeral  States  or  with  foreign  nations 
or  in  any  Teiritory  of  the  United  States,  or  in  the  District  of 
Oolnmbia,  or  between  any  such  Territory  and  another,  or  be- 
tween any  such  Territory  and  any  State  or  foreign  nation,  or 
between  the  District  of  Columbia  and  any  State  or  Territory  or 
foreign  nation. 

By  applying  that  definition,  then,  to  said  first  para- 
graph of  section  5,  we  ascertain  that  it  was  the  intent  of 
Congress,  by  the  passage  of  the  act,  to  exercise  some  of  the 
powers  vested  in  it  by  the  Constitution  to  regulate  inter- 
state and  foreign  commerce. 

The  second  paragraph  of  section  5  contains  the  ex- 
pression of  a  general  power  conferred  upon  and  a  gen- 
eral duty  imposed  upon  tJie  said  Commission  in  these 
words : 

The  Commission  is  hereby  empowered  and  directed  to  preyent 
persons,  partnerships,  or  corporations,  except  banks,  and  common 
carriers  subject  to  the  acts  to  regulate  commerce,  from  using 
unfair  methods  of  competition  In  commerce. 

Following  that  broad  provision  there  are  set  forth 
many  powers  and  duties.  The  remaining  paragraphs  of 
section  5  relate  to  complaints  against  "persons,  partner- 
ships, or  corporations;  the  methods  of  proceeding  upon 
such  complaints ;  the  findings  of  fact  by  the  Commission, 
which  "if  supported  by  testimony  shall  be  conclusive,** 
and  methods  of  enforcement  of  the  orders  of  said  commis- 
sion through  the  aid  of  the  courts. 

As  appears  from  the  resolution  of  the  Commission 
hereinabove  set  forth,  the  provisions  of  section  5  are  not 
relied  upon  as  justification  for  the  Commission's  action 
in  the  present  case.  The  Commission  relies  upon  sub- 
division (a)  of  section  6  of  the  act  Section  6  contains 
n  further  statement  of  particular  powers  vested  in  the 
Commission,  and  appears  to  authorize  proceeding  in 
which  no  complaints  against  any  person,  partnership,  or 
corporation  are  required  to  be  served.  ^  The  opening  of 
that  section,  including  subdivision  (a),  is  as  follows: 

That  the  Cktmmissioa  shaU  also  have  power — 
(a)  To  gather  and  compile  information  concerning,  and  to  In- 
Testigate  from  time  to  time  the  organization,  business,  condact, 
practices,  and  management  of  any  corporation  engaged  in  com* 
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merce,  exceptlDg  banks  and  corain<m  carriers  subject  to  tbe  act  to 
regulate  commerce,  and  Its  relation  to  other  corporations  and  to 
individuals,  associations,  and  partnersliips. 

The  substance  only  of  the  remaining  subdivisionfl  of 
section  6  need  be  stated: 

ib)  Ttie  Commission  may  require  detailed  reports  from  sach 
corporations  under  o^tti. 

(o)  May  investigate  whether  a  final  decree,  intended  to  re- 
strain any  violation  of  the  antitrust  acts,  is  being  carried  out 
and  upon  the  application  of  the  Attorney  Oeneral  are  required 
to  do  so. 

(d)  Upon  direction  of  the  President  or  either  House  of  Con- 
gress the  Commission  shall  investigate  alleged  violations  of  the 
antitrust  acts  by  any  corporation. 

(s)  Upon  the  application  of  the  Attorney  General  the  Com- 
mission shall  investigate  and  make  recommendations  for  tbe 
readjustment  of  the  business  of  any  corporation  aUeged  to  be 
violating  the  antitrust  acts. 

(/)  The  Commission  may  make  public  information  obtained 
"except  trades  secrets  and  names  of  customers,"  and  may  sub- 
mit recommendations  to  Congress  for  additional  legislation. 

iff)  May  from  time  to  time  classify  corporations  and  make 
rules  and  regulations  for  the  puipose  of  carrying  out  the  provi- 
sions of  tlie  act 

(h)  Tlie  Conmilsslon  may  Investigate  trade  conditions  In  and 
with  foreign  countries. 

The  remaining  sections  of  the  act  have  little  to  do  with 
the  matter  now  before  the  court,  yet  their  provisions  may 
tend  to  assist  the  court  in  reaching  the  proper  conclusion. 

Section  7  (sec.  8836g)  authorizes  the  court,  in  any  suit 
in  equity  brought  by  the  Attorney  General,  as  provided 
in  the  antitrust  acts,  after  the  conclusion  of  the  testimony 
therein,  if  the  court  be  of  opinion  that  the  plaintiff  is  en- 
titled to  relief,  to  refer  said  suit  to  the  Commission  as  a 
master  in  chancery  to  formulate  a  decree.  Section  8  (sec. 
8836h)  provides  that,  when  directed  by  the  President,  the 
several  departments  and  bureaus  of  the  Government  siiall 
furnish,  upon  its  request,  papers  and  information  in  their 
possession  relating  to  any  corporation  subject  to  the  pro- 
visions of  the  act.  Section  9  (sec.  8836i)  gives  the  (Com- 
mission power  to  secure  testimony,  issue  subpoenas,  and 
compel  the  attendance  of  witnesses  and  the  production 
of  documentary  evidence  from  any  place  in  the  United 
States,  at  any  designated  place  of  hearing,  which  bv  sec- 
tion 3  (sec.  8836c)  may  be  "  in  any  part  of  the  United 
States."  Such  section  also  authorizes  the  district  court 
to  enforce  obedience  to  subpoenas  issued  bythe  Conunis- 
sion  and  gives  the  district  courts  of  the  united  States 
Jurisdiction  to  issue  writs  of  mandamus  upon  the  appli- 
cation of  the  Attorney  General,  commanding  any  person 
or  corporation  to  comply  with  the  provisions  of  this  act. 
Section  10  (sec.  8836j)  provides  the  penalties  for  failure 
to  comply  with  the  provisions  of  the  act  or  with  the  or- 
ders of  the  Commission.  The  punishment  of  any  person 
disobeying  a  subpoena  is  by  fine  of  not  less  than  $1,000 
nor  more  than  $5,000,  or  by  imprisonment  for  not  more 
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than  one  year,  or  by  both.  The  punishment  of  any  per- 
son who  shall  willfully  make,  or  cause  to  be  made,  any 
false  entry  or  statement  of  fact  in  any  report  required,  or 
in  any  account,  record,  or  memorandum  kept  by  any  cor- 
poration subject  to  this  act,  or  who  shall  willfully  neglect 
or  fail  to  make,  or  cause  to  be  made,  full,  true,  and  cor- 
rect entries  in  such  accounts,  records,  or  memoranda  of 
all  facts  and  transactions  appurtenant  to  the  business  of 
such  corporation,  or  who  shall  willfully  remove  out  of  the 
jurisdiction  of  the  United  'jStates,  or  willfully  mutilate, 
alter,  or  by  any  other  means  falsify  any  documentary  evi- 
dence of  such  corporation,  or  who  shall  willfully  refuse 
to  submit  to  the  Commission  or  to  any  of  its  authorized 
agents,  for  the  purpose  of  inspection  and  taking  copies, 
any  documentary  evidence  of  such  corporation  within  its 
possession  or  within  its  control  shall  be  subject,  upon 
conviction,  to  a  fine  of  not  less  than  $1,000  nor  more  than 
$5,000,  or  to  imprisonment  for  a  term  of  not  more  than 
three  years,  or  to  both  such  fine  and  imprisonment.  If 
any  corporation  required  by  the  act  to  file  any  report 
shall  fail  to  do  so  within  the  time  fixed  by  the  Commis- 
sion and  such  failure  shall  continue  for  SO  days  after 
notice  of  such  default,  such  corporation  shall  forfeit  to 
the  United  States  the  sum  of  $100  for  each  and  every  day 
of  the  continuance  of  such  failure.  There  follows,  then, 
a  provision  in  said  section  for  the  punishment  of  any  offi- 
cer or  employee  of  the  Commission  who  shall  make  public 
any  information  obtained  by  the  Commission  without  its 
authority  unless  directed  by  the  court. 

From  the  foregoing  review  of  the  act  it  is  plain  that 
Congress  intended  to  give  the  Commission  a  power  un- 
precedented in  its  scope.  In  the  argument  on  behalf  of 
the  plaintiff  it  was  insisted  that  under  the  act  the  Com- 
mission was  given  the  ri^ht  to  investigate  any  question 
having  to  do  with  any  business  of  any  corporation,  except 
banks  and  common  carriers  subject  to  the  control  of  the 
Interstate  Commerce  Commission,  to  conduct  a  hearing 
at  any  point  in  the  United  States,  and  compel  there  the 
attendance  of  any  witnesses  and  the  production  of  any 
records  from  an^  other  point  in  the  United  States.  There 
was  no  suggestion  of  tne  limitations  to  be  found  in  the 
acts  themselves  other  than  the  limitation  just  mentioned. 
In  other  words,  it  was  probably  assumed  that  every  cor- 
poration with  respect  to  which  the  Commission  intended 
to  conduct  an  investigation  was  engaged  in  interstate 
commerce  within  the  meaning  of  the  act.  In  the  argu- 
ment, as  well  as  in  the  petition,  there  was  lacking  the  as- 
sertion of  facts  which  would  bring  the  defendant  within 
the  terms  of  the  act  of  Congress.  Nowhere  has  it  been 
made  to  appear  that  the  detendant  is  engaged  in  inter- 
state commerce  in  any  other  way  than  any  otner  corpora- 
tion or  any  citizen  may  be  so  engaged,  by  making  one  or 
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more  shipments  of  manufactured  floods  from  one  State 
into  another. 

The  following  quotation  from  the  opinion  of  Jud^ 
Jackson,  In  re  Greene  (C.  C),  52  Fed.  104-113,  contains 
not  only  a  definition  but  an  elaboration  thereof,  which 
suggests  not  only  the  limitations  upon  tiie  power  of 
Congress  but  also  possibilities  of  the  existence  of  activi- 
ties oy  entities,  corporate  or  otherwise,  which  might  be 
brought  within  the  jurisdiction  conferred  by  the  act  upon 
the  Federal  Trade  Commission: 

Commerce  among  the  States,  witTiin  the  exclueiive  regDlatlng 
power  of  Oozigress,  *'  consists  of  intercourse  and  txalBc  betweeu 
their  citizens,  and  includes  the  transportation  of  persons  am] 
property,  as  weU  as  the  purchase,  sale,  and  exchange  of  com- 
modities." CJounty  of  Mobile  v,  Kimball,  102  U.  S.  691-702  [28 
L.  Ed.  238) ;  Gloucester  Perry  Co.  <?.  Pennsylvania,  114  V.  S.  208, 

5  Sup.  Ct  826  [29  L.  Ed.  158].  In  the  appUcatlon  of  this  com- 
prehensive deflaition,  it  Is  settled  by  th6  decisions  of  the  Sapreme 
Court:  That  such  commerce  includes,  not  only  the  actual  trans- 
portation of  commodities  and  persons  between  the  States,  but 
also  the  instrumentalities  and  processes  of  such  transportation. 
That  it  includes  aU  the  negotiations  and  coatracts  which  have 
for  their  object,  or  involve  as  an  element  thereof,  such  transmiS' 
sion  or  passage  from  one  State  to  another.  That  such  commerce 
begins,  find  the  regulating  power  of  Congress  attaches,  when  tbe 
commodity  or  thing  traded  In  commences  its  transportation  from 
the  State  of  its  production  or  situs  to  some  other  State  or  for- 
eign country,  and  terminates  ^hen  the  transportation  is  com- 
pleted and  the  property  has  become  a  part  of  the  general  man 
of  the  property  in  the  State  of  Its  destination.  When  tbe  com- 
merce begins  is  determined,  not  by  the  character  of  the  com- 
modity, nor  by  the  intention  of  the  owner  to  transfer  it  to  an- 
other State  for  sale^  nor  by  his  preparation  of  it  for  transports- 
tion,  but  by  its  actual  delivery  to  a  common  carrier  for  trans- 
portation, or  the  actual  commencement  of  its  transfer  to  another 
State.  At  that  time  the  power  and  regulating  authority  of  tbe 
State  ceases,  and  that  of  Congress  attaches  and  continues,  until 
it  has  reached  another  State,  and  becomes  mingled  with  the  gen- 
eral mass  of  property  in  the  latter  State.  That  neither  the  pro- 
duction or  manufacture  of  articles  or  commodities  which  constl' 
tute  subjects  of  commerce,  and  which  are  intended  for  trade  and 
traffic  with  citizens  of  other  States,  nor  the  preparation  for  their 
transportation  from  the  State  where  produced  or  manufaetared, 
prior  to  the  commencement  of  the  actual  transfer,  or  transmis- 
sion thereof  to  another  State,  constitutes  that  interstate  commerce 
which  comes  within  the  regulating  power  of  Congress,  and,  fur- 
ther, that  after  the  termination  of  the  transportation  of  com- 
modities or  articles  of  traffic  from  one  State  to  another,  and  the 
mingling  or  merging  thereof  in  the  general  mass  of  property  in 
the  State  of  destination,  the  sale,  distribution,  and  consumption 
thereof  in  the  latter  State  forms  no  part  of  interstate  conunerce. 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1  [34  L 
Ed.  708] ;  Brown  v.  Houston,  114  U.  8.  622,  5  Sup.  Ct.  1091  [29 
L.  Ed.  257] ;  Coe  v.  Eriol,  116  U.  S.  517-520,  6  Sup.  Ct.  475  [29  L 
Ed.  715] ;  Bobbins  v.  Taxing  Dist,  120  U.  S.  497,  7  Sup.  Ct  592 
[30  L.  Ed.  694] ;  and  Kidd  v.  Pearson,  128  U.  S.  1,  9  Sup.  Ct 

6  [82  L.  Ed.  846].  In  the  latter  case  the  Supreme  Court  pointed 
out  the  distinction  between  commerce  and  the  subjects  tiiereof, 
and  held  that  the  manufacture  of  distilled  spirits,  even  though 
they  were  intended  for  export  to  other  States,  was  not  commerce, 
falling  within  the  regulating  powers  of  Congress. 
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Imagination,  if  not  experience,  can  suggest  that  per- 
sons, partnerships,  and  corporations  maj  'be  engaged  in 
interstate  a»(unerce  by  the  transportation  of  merchan* 
dise  solely  by  water;  that  their  activities  may  give  them 
their  income  from  lighterage;  or  they  may  be  engaged 
in  the  sole  business  of  forwarding  goods,  with  no  interest 
in  the  vessels  or  wagons  on  which  they  are  transported* 
The  foregoing  are  merely  illustrations  of  activities  which 
may  perhaps  be  within  the  scope  of  the  powers  granted 
to  uie  Commission  by  the  act  as  found  in  the  fifth  section 
thereof. 

Imagination,  however,  can  not  suggest  such  an  exten- 
sion ox  ccNDstitutional  limitation  as  may  justify  the  in« 
vestigation  undertaken  by  the  Commission  in  this  case. 
Indeed,  so  far  as  the  matter  has  been  brought  to  the  at- 
tention of  the  court,  no  such  assertion  of  power  has  ever 
been  made  to  the  courts.  Investigation  under  subdivision 
(a),  section  6,  is  limited  to  corporations  engaged  in  inter- 
state commerce.  The  defendant  is  engag^  in  manufac- 
ture. 

A  comprehensive  consideration  of  the  lack  of  constitu- 
tional authority  over  industry  is  found  in  the  language 
of  Mr.  Justice  Lamar,  who  delivered  the  opinion  of  the 
court  in  Kidd  v.  Pearson,  128  U.  S.  1, 20, 21,  9  Sup.  Ct.  6, 
10  [32  L.  Ed.  346],  as  follows: 

No  distinction  is  more  popular  to  the  common  mind  or  more 
clearly  expressed  In  economic  and  political  literature  than  that 
between  manufactures  and  commerce.  Manufacture  Is  trans- 
formation— ^the  fashioning  of  raw  materials  into  a  change  of 
form  for  use.  The  functions  of  commerce  are  different  The 
baying  and  selling  and  the  transportation  incidental  thereto  con- 
stitute commerce ;  and  the*  regulation  of  commerce  in  the  con- 
stitutional sense  embraces  the  regulation  at  least  of  such  trans- 
portation. *  *  *  If  it  be  held  that  the  term  includes  the 
regulation  of  aU  mnA  manufactures  as  are  intended  to  be  the 
subject  of  commercial  transactions  in  the  future  it  is  impossible 
to  deny  that  it  would  also  include  all  productive  industries  that 
contemplate  the  same  thing.  The  result  would  be  that  Congress 
would  be  invested,  to  the  exclusion  of  the  States,  with  the  power 
to  regulate,  not  only  manufactures  but  also  agriculture*  horti- 
culture, stock  raising,  domestic  fisheries,  mining — in  short,  every 
branch  of  human  industry.  For  is  there  one  of  them  that  does 
not  contemplate  more  or  less  clearly  an  Interstate  or  foreign 
market?  Does  not  the  wheat  grower  of  the  Northwest  and  the 
cotton  planter  of  the  South  plant,  cultivate,  and  harvest  his 
crop  with  an  eye  on  the  prices  at  Liverpool,  New  York,  and 
Chicago?  The  power  being  vested  in  Congress  (.nd  denied  to 
the  States,  it  would  follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  Congress  to  regulate  all  of  these  delicate, 
multiform,  and  vital  interests—interests  which  in  their  nature 
are  and  must  be  local  in  aU  the  details  of  their  successful  man* 
agement.  It  is  not  necessary  to  enlarge  on,  but  only  to  suggest 
the  impracticability  of  such  a  scheme  when  we  regard  the  multi- 
tudinous affairs  involved  and  the  almost  infinite  variety  of  their 
minute  details. 
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In  Hammer  v.  Dagenhart,  247  U.  S.  251,  88  Sup.  Ct 
529,  62  L.  Ed.  1101,  Ann.  Cas.  1918E,  724,  th«  Suprame 
Court  held  an  act  of  Congress  to  be  unoonatitutkmal,  as 
exceeding  the  commerce  power  of  Congress  and  invad- 
ing the  powers  reserved  to  the  States,  which  act  was 
intended  to  prohibit  transportation  in  interstate  com- 
merce of  goods  made  at  a  factory  in  which  children  of 
tender  years  might  be  employed.  In  that  case  the  court 
again  emphasizes  in  the  strongest  language  that  Con- 
gress has  a  re^latory  power  over  interstate  transporta- 
tion and  its  incidents,  but  that  the  production  of  ar- 
ticles intended  for  interstate  commerce  is  a  matter  of 
local  regulation ;  and  it  appears  from  the  opinion  of  the 
court  (247  U.  S.  273,  38  Sup.  Ct.  532,  62  L.  Ed.  1101, 
Ann.  Cas.  1918E,  724)  that  argument  was  made  that 
Congress  had  authority  to  control  the  interstate  ship- 
ments of  child-made  goods  in  order  to  prev^it  unfair 
competition  which  would  operate  unjustly  upon  those 
who  were  forbidden  by  some  States  to  employ  child  labor, 
and  the  court  uses  this  language : 

There  is  no  power  vested  in  Congress  to  require  the  States  to 
exercise  their  police  power  so  as  to  prevent  possible  unfair  com- 
petition. Many  causes  may  cooperate  to  give  one  State,  by  rea- 
son of  local  laws  or  conditions,  an  economic  advantage  over  others. 
The  commerce  clause  was  not  intended  to  give  to  Congress  a  gen- 
eral authority  to  equalize  such  conditions. 

Counsel  for  the  defendant  urges  upon  this  court  the 
necessity  of  declaring  section  6  of  the  Trade  Commission 
Act  to  oe  unconstitutional,  not  only  "  in  so  far  as  it  au- 
thorizes investigations  and  compulsory  disclosures  of 
matters  which  are  beyond  the  commerce  power  of  Con- 
gress,*' but  also  "  in  so  far  as  it  "attempts  to  authorize  a 
search  or  seizure  by  an  administrative  agency  of  the  Gov- 
ernment without  charge  or  suspicion  of  wrongdoing." 
While  the  contention  of  counsel  is  probably  sound,  tJiis 
court  does  not  deem  it  necessary  to  go  further  than  to 
hold  that  the  commission  have  not  the  power  to  carry  on 
investigation  which  they  have  iftssumed  in  the  present 
case. 

An  incident  of  such  investigation  is  the  ascertainment 
of  trade  secrets.  It  is  plain  that  the  cost  of  manufac- 
turing a  patented  product  to  which  the  manufacturer  has 
the  exclusive  right  may  be  a  trade  secret,  a  species  of 
property  of  great  value.  This  is  also  true  of  rennements 
of  method  in  producing  the  same. .  The  act  prohibits  the 
disclosure  of  trade  secrets.  The  assumption  that  no  such 
disclosure  will  be  made  disappears  before  the  ejcpressed 
intention  to  give  the  information  to  the  Navy  Depart- 
ment. We  have,  then,  a  contemplated  search  and  seizure, 
and  a  contemplated  taking  of  private  property  for  public 
use,  without  due  process  or  law,  which  are  violative  of  the 
fourth  and  fifth  amendments  of  the  Constitution. 
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With  respect  to  the  third  reason  in  rtipport  of  the 
demurrer,  little  need  be  said.  The  act  itself  authorises  a 
petition  for  mandamus  in  aid  of  the  commission. 

Mandamas  Issues  where,  and  only  where,  there  is  a  right  to 
demand,  and  a  corresponding  duty  to  perform,  the  act  required. 
(19  Standard  Encyclopedia  oi  Procedure,  12S.) 

It  'was  never  intended  that  the  extent  of  a  free  man's 
duty  to  perform  should  be  determined  by  those  vrho  de- 
mand performance. 

The  demurer  must  be  overruled,  and  the  petition  for 
a  writ  of  mandamus  must  be  refused. 


THE  MAYNARD  COAL  CO.  v.  FEDERAL  TEADE 

COMMISSION.* 

(Supreme  Court  of  District  of  Columbia.    April  19, 

1920.) 

GOMMKBCE — ^POWKB  OF  CQHeBBSS  TO  DKMAND  iRVOBMATXOir  AS  TO 
THK  INTRASTATX  OOMMKBOK  OS  PBODVCTXON  OV  OoaVORATIOIfS 
ElVGAGKD  III    iNTKBdTATK  GOMMBBCS. 

That  there  is  a  radical  distinction  between  production  and 
commerce  is  dear,  and  where  a  corporati<«  is  not  an  instm- 
mentaUty  of  interstate  commerce,  the  visltorial  power  of  Con- 
gress over  corporations  engaged  in  interstate  commerce  does 
not  embrace  the  power  to  demand  information*  either  aR  to 
their  intrastate  commerce  or  their  production,  not  demanded  for 
its  bearing  upon  a  possible  yiolation  of  law. 

Fkdvuat.  Tbadk  Ck)M  mission — Power  Undeb  Section  6  or  Fxdebal 
Tbade  Commission  Act  to  Demand  Information  as  to  thb 
Intrastate  Commerce  or  Production  or  Corporations  En- 
OAOKD  IN  Interstate  Commerce. 

The  Federal  Trade  Commission  has  no  power  under  section  6 
of  the  Federal  Trade  Commission  Act  to  demand  information 
as  to  the  intrastate  commerce  or  the  production  of  corporations 
engaged  in  interstate  commerce,  not  demanded  for  its  bearing 
upon  a  possible  violation  of  law,  since  the  corporations  re- 
ferred to  in  the  act  are,  by  its  terms,  limited  to  those  engaged 
in  interstate  and  foreign  commerce,  and  all  the  powers  vested  in 
the  Commission  sliould  be  construed  in  the  light  of  such  limi« 
tation. 

Baiubt,  Judge. 

This  is  an  application  for  an  injunction  to  restrain  the 
Federal  Trade  Commission  from  taking  steps  to  collect 
a  penalty  for  failure  on  the  part  of  the  plaintiff,  the 
Maynard  Coal  Co.,  to  make  certain  reports  called  for  loj 
the  Commission.    The  bill  is  supported  by  several  am- 

*  Ttie  case,  following  the  granting  of  a  preliminary  injunction  as  set 
forth  In  the  opinion  and  de^sion  herein  printed.  Is  pending  trial  as  of 
this  wrttlng  (Oct.  15,  1021)  in  the  Supreme  Court  of  the  District  of 
Columbia.  The  same  court  similarly  restrained  the  Commission  from 
enforcing  a  request  made  under  sec.  6  in  the  case  of  Vlaire  Furnace  Co, 
et  aU  T.  Federal  Trade  CommUHon  (June  19,  1920,  no  opinion),  which 
case  ia  also  awaiting  triaL 
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davits  of  expert  aocountanta  The  defendant  CommisBion 
has  filed  its  answer,  but  on  aooount  of  insufficient  verifi- 
cation, it  can  not  be  treated  as  an  affidavit  It  has  also 
j&led  with  its  answer  several  affidavits,  which  will  be 
noticed  hereafter. 

The  plaintiff  is  a  corporation  engaged  in  the  mining, 
production,  and  sak  ox  bituminous  ooal.  It  owns  and 
operates  mines  in  Kentucky  and  Ohio.  Practically  all  of 
tne  coal  mined  in  Kentucky  and  about  one-half  of  the 
coal  mined  in  Ohio  is  shipped  to  points  without  those 
States,  and  the  remainder  of  that  mined  in  Ohio  to  points 
in  that  State.  On  January  31, 1920,  the  defendant  Com- 
mission served  upon,  a  large  number  of  coal-mining  cor- 
porations, ineluaing  the  plaintiff,  an  order  reauiring 
them  to  report  ^^  monthlv  costs  of  production  ana  other 
data,''  as  set  out  in  specincation  accompanying  the  order, 
for  each  calendar  month  of  the  year  1920  and  until  fur- 
ther notice.  The  information  and  reports  required  are 
very  full  and  detailed  as  to  production,  sales,  manage- 
ment, financial  condition,  depreciation,  etc.,  and  all  to  be 
calculated  us  prescribed  in  the  specifications.  The  plain- 
tiff claims,  and  f  r<Mn  the  affidavits  filed  such  appears  to  be 
the  f  act^  these  reports  can  not  be  made  without  a  large 
change  in  the  plamtiff's  method  of  bookkeeping  and  ac- 
counting, and  at  a  very  considerable  expense. 

The  Commission  claims  that  it  may  require  these  re- 
ports under  the  authority  placed  in  it  by  the  act  of  Con- 
gress creating  the  Commission,  approved  September  26, 
1914,  and  that  Congress  has  the  authority  to  so  empower 
the  defendant  under  the  clause  known  as  the  Conunerce 
Clause  of  the  Constitution  of  the  United  States. 

Congress  shaU  have  power  *  *  *  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States  with  the  Indian 
Tribes. 

The  parts  of  the  Federal  Trade  Commission  Act  per- 
tinent to  this  inmiiry  are  substantially  as  follows: 

Commerce  is  aefined,  section  4,  as  "commerce  among 
the  several  States  or  with  foreign  nations,  or  in  any  Ter- 
ritory of  the  United  States  or  with  foreign  nations,  or 
between  any  such  Territonr  and  another,  or  between  any 
such  Territory  and  any  l^te  or  foreign  nation,  or  be- 
tween the  District  of  CJolumbia  and  any  State  or  Terri- 
tory or  foreign  nation." 

Section  5  provides  that  unfair  methods  of  competition 
in  conunerce  shall  be  unlawful,  and  empowers  the  Com- 
mission to  take  steps  to  prevent  such  unfair  methods  and 
prescribes  the  procedure  for  carrying  out  such  purpose. 

Section  6  of  the  act  provides  that  the  Commission  shall 
have  power — 

(a)  To  gather  and  compile  information  concerning,  and  to  in- 
vestigate from  time  to  time  the  organization,  business,  condoct, 
practices,  and  management  of  any  corporation  engaged  in  com- 
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meroe,  excepting  banks  and  common  carriers  subject  to  the  act 
to  regulate  commerce,  and  its  relations  to  other  corporaticms  and 
to  individuals,  associations,  and  partnerships. 

(6)  To  require,  by  general  or  eQ)eclaI  orders,  corporations  en- 
iTRged  in  commerce,  excepting  banks  and  common  carriers  sub- 
ject to  the  act  to  regulate  commortse.  or  any  class  of  tbem,  or  any 
of  them,  respNBctively,  to  file  with  the  Commission  in  such  form 
as  the  Commission  may  prescribe,  annual  or  special,  or  both  an- 
nual and  special,  reports  or  answers  in  writing  to  speclhc  ques- 
tions, furnishing  to  the  Commission  such  information  as  it  may 
require  as  to  the  organisation,  business,  conduct,  practices,  man- 
agement, and  relation  to  other  corporations,  partnerships,  and 
individuals  of  the  respective  cori>oratlons  filing  such  reports  or 
answers  in  writing.  Such  reports  and  answers  shall  be  made 
under  oath,  or  otherwise,  as  the  Commission  may  prescribe,  and 
shall  be  filed  with  the  Commission  within  such  reasonable  time  as 
the  Commission  may  prescribe,  unless  additional  time  be  granted 
in  any  case  by  the  Commission. 

Subsection  e  authorizes  the  Commiasion,  when  a  final 
decree  has  been  entered  against  a  corporation  under  the 
antitrust  acts,  to  investigate  the  manner  in  which  the 
decree  is  being  carried  out. 

Subsection  d  authorizes  the  Commission,  upon  direc- 
tion of  the  President  or  either  House  of  Congress,  to  in- 
vestigate alleged  violation  of  the  antitrust  acts. 

if)  To  make  public  from  time  to  time  such  portions  of  the  in- 
formation obtained  by  it  hereunder,  except  trade  secrets  and 
names  of  customers^  as  it  shaU  deem  expedient  in  the  public  in- 
terest; and  to  malce  annual  and  special  reports  to  the  Congress 
nnd  to  submit  therewith  recommendations  for  additional  legisla- 
tion; and  to  provide  for  the  pubUcation  of  its  reports  and  deci- 
sions in  such  form  and  manner  as  may  be  best  for  public  infor- 
mation and  use. 

{q)  From  time  to  time  to  classify  corporations  and  to  make 
rules  and  regulations  for  the  purpose  of  carrying  out  the  provi- 
sions of  this  act. 

{h)  To  investigate,  from  time  to  time,  trade  conditions  in  and 
with  foreign  countries  where  associations,  combinations,  or  prac- 
tices of  manufacturers,  merchants,  or  traders,  or  other  conditions 
may  affect  the  foreign  trade  of  the  United  States,  and  to  report 
to  Congress  thereon,  with  such-  recommendations  as  It  deems 
advisable. 

The  defendant  in  its  answer  admits  "  that  no  complaint 
had  been  filed  by  or  before  it  charging  the  plaintin  with 
unfair  methods  of  competition  or  with  the  violation  of 
the  Federal  Trade  Commission  Act  or  the  antitrust  acts, 
and  admits  that  the  information  sought  to  be  secured 
from  the  plaintiff  may  not  throw  any  light  or  have  any 
bearing  upon  any  possible  violation  of  anj^  of  the  ac^ 
aforesaid,  but  asserts  that  such  information  is  sought  for 
a  lawful  purpose  within  the  scope  of  the  powers  conferred 
upon  the  defendant  by  section  6  of  the  said  commission 
act." 

The  authority  of  Congress  to  enact  this  legislation  is 
claimed  under  the  power  to  regulate  commerce  above  set 
out.  The  reports  demanded  oi  the  plaintiff  are  not  lim- 
ited to  questions  connected  with  the  shipment  of  coal  in 
interstate  commerce  or  the  contracts  in  reference  to,  or 
the  pricto  of  coal  so  shipped,  but  relate  almost  entirely 
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to  the  mining  of  coal  and  the  price  at  which  it  is  sold, 
and  the  financial  condition  ana  operations  of  the  com- 
pany, and  all  without  any  attempt  to  limit  the  inquiry 
to  matters  pertaining  to  the  coal  shipped  in  interstate 
commerce,  in  fact  the  Conunission  in  its  answer  ^  denies 
that  the  plaintiff  has  the  right  to  segregate  its  business 
and  to  say  that  part  of  its  business  is  interstate  and  part 
is  intrastate,  but  in  order  to  ascertain  if  defendant  is  en- 

fag^d  in  commerce  the  courts  will  look  to  the  entire 
usiness  transactions  of  the  plaintiff,  and  if  any  part  of 
its  business  is  intrastate  and  a  part  interstate  and  the 
whole  business  is  conducted  under  one  organization  as  is 
set  forth  and  admitted  in  the  plaintiff^s  bill,  then  the  de- 
fendant insists  that  the  plaintiff,  considering  its  business 
as  a  whole,  is  [engaged  m]  interstate  commerce,  and  the 
defendant  has  the  right  to  ask  the  information  sought.'* 

And  the  information  sought  in  this  case  is  such  as 
would  apply  as  well  to  a  corporation  whose  business  was 
wholly  intrastate  as  to  the  plaintiff.  The  defendant  un- 
questionably is  demanding  information  as  to  intrastate 
commerce  and  as  to  coal  production,  and  frankly  asserts 
the  right  to  do  so. 

That  there  is  a  radical  distinction  between  production 
and  commerce  is  clear. 

In  Kidd  v.  Pearson,  128  U.  S.  1,  Mr.  Justice  Lamar  said 
(p.  20) : 

Manufacture  is  transforniatioti — the  fashioninif  of  raw  mate- 
rials into  a  change  of  form  for  use.  The  functions  of  conmieroe 
are  different.  The  buying  and  seUing  and  the  transportation  in- 
cidental thereto  constitute  commerce;  and  the  regulation  of  com- 
merce in  the  constitutional  sense  embraces  the  regulation  at  least 
of  such  transportation.  The  legal  definition  of  the  term,  as  gireu 
by  this  court  in  County  of  Mobile  v.  Kimball,  102  U.  8.  601,  702. 
is  as  follows :  "  Commerce  with  foreign  countries  and  among  the 
States,  strictly  considered,  consists  in  intercourse  and  traffic,  In- 
cluding in  these  terms  navigation  and  the  transportation  and 
transit  of  persons  and  property;  as  well  as  purchase,  sale,  and 
exchange  of  commodities.'*  If  it  be  held  that  the  term  Indudee 
the  regulation  of  all  such  manufactures  as  are  intended  to  be 
the  subject  of  commercial  transactions  in  the  future,  it  is  Impos- 
sible to  deny  that  it  would  include  all  productive  industries  that 
contemplate  the  same  thing.  The  result  would  be  that  Congress 
would  be  invested,  to  the  exclusion  of  the  States,  with  the  power 
to  regulate,  not  only  manufactures,  but  also  agriculture,  horti- 
culture, stock  raising,  domestic  fisheries,  mining — ^In  short,  every 
branch  of  human  industry.  For  is  there  one  of  them  that  does 
not  contemplate,  more  or  less  clearly,  an  interstate  or  foreiion 
market?  Does  not  the  wheat  grower  of  the  Northwest,  and  the 
cotton  planter  of  the  South,  plant,  cultivate,  and  harvest  his  crop 
with  an  eye  on  the  prices  at  Liverpool,  New  York,  and  Chicago? 
The  power  being  vested  in  Congress  and  denied  to  the  States,  It 
would  follow  as  an  inevitable  result  that  the  duty  would  devolve 
on  Congress  to  regulate  aU  of  these  delicatCt  multiform,  and  vital 
interests — interests  which  in  their  nature  are  and  must  be  local 
In  all  the  details  of  their  successful  management. 

In  United  States  v.  Knight,  156  U.  S.  1,  page  12,  Mr. 
Chief  Justice  Fuller  said : 

Doubtless  the  power  to  control  the  manufacture  of  a  givtfi 
thing  involves  in  a  certain  sense  tlie  control  of  its  disposition,  but 
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this  to  a  secondary  and  not  the  primary  aenae;  and  although  the 
ezerdae  of  that  power  may  result  in  bringing  the  operation  of 
commerce  Into  play,  it  does  not  control  it  and  aifects  it  only  inci- 
dentally and  indirectly.  Commerce  succeeds  to  manufacture  and 
is  not  a  part  of  It 

In  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  which  involves  the  Antitrust  Act  of  July  2, 
1890,  Mr.  Justice  Peckham,  after  holding  that  Congress 
under  the  power  to  regulate  interstate  commerce  could 
regulate  any  agreement  or  combination  that  operated 
upon  the  sale,  transportation,  and  delivery  of  an  article 
01  interstate  commerce,  on  page  27,  said: 

Although  tlie  Jurisdiction  of  Ck>ngreB8  over  commerce  among  the 
States  is  full  and  complete,  it  is  not  questioned  that  it  has  none 
over  that  which  is  wholly  within  a  State,  and  therefore  none 
over  combinations  or  agreements  so  far  as  they  relate  to  a  re- 
Btraint  of  such  trade  or  commerce.  It  does  not  acquire  any  juris- 
diction over  that  part  of  a  combination  or  agreement  which  re- 
lates to  commerce  wholly  within  a  State,  by  reason  of  the  fact 
that  the  combination  also  covers  and  regulates  commerce  which  is 
interstate.  The  latter  it  can  regulate,  while  the  former  is  sub- 
ject alone  to  the  jurisdiction  of  the  State.  The  combination 
herein  described  covers  both  commerce  which  is  wholly  within  a 
State,  and  also  that  which  is  interstate. 

In  regard  to  such  of  these  defendants  as  might  reside  and  carry 
on  business  in  the  same  State  where  the  pipe  provided  for  in  any 
particular  contract  was  to  be  delivered,  the  sale,  transportat'on, 
and  delivery  of  the  pipe  by  them  under  that  contract  would  be  u 
transaction  wholly  within  the  State,  and  the  statute  would  not  be 
applicable  to  them  In  that  case.  They  might  make  any  combina- 
tion they  chose  with  reference  to  the  proposed  contract,  al- 
though it  should  happen  that  some  nonresident  of  the  State 
eventually  obtained  it 

In  Delaware,  Lackawanna  &  Western  Bailroad  Co.  v. 
Yurkonis,  288  XT.  8.  439,  a  case  involving  the  Federal 
Employers'  Liability  Act,  Mr.  Justice  Day,  page  444, 
said: 

The  averments  of  the  complaint  as  to  the  manner  of  the  receiv- 
ing of  the  Injury  by  plaintiff  showed  conclusively  that  it  did  not 
occur  in  interstate  commerce.  The  mere  fact  that  the  coal  might 
be  or  was  intended  to  be  used  in  the  conduct  of  interstate  com* 
merce  after  the  same  was  mined  and  transported  did  not  make 
the  injury  one  received  by  the  plaintiff  while  he  was  engaged  in 
interstate  commerce.  The  injury  happening  when  the  plaintiff 
was  preparing  to  mine  the  coal  was  not  an  injury  happening  in 
Interstate  commerce,  and  the  defendant  was  not  then  carrying  on 
interstate  commerce — ^facts  essential  to  recovery  under  the  Em- 
ployers' Liability  Act 

In  Coe  V.  ErroL  116  TJ.  S.  617.  it  was  held  that  logs 
cut  in  New  Hampshire  and  haulea  to  Errol,  N.  H.,  to  be 
transported  to  Maine  were  not  in  interstate  commerce. 
Mr.  Justice  Bradley,  page  525,  said: 

When  the  products  of  the  farms  or  forest  are  collected  and 
brought  in  from  the  surrounding  country  to  a  town  or  station 
serving  as  an  entrepot  for  that  particular  region,  whether  on  a 
river  or  a  line  of  railroad,  such  products  are  not  yet  exports,  nor 
are  they  in  process  of  exportation,  nor  is  exportation  begun  until 
they  are  committed  to  the  common  carrier  for  transportation  out 
of  the  State  to  the  State  of  their  destination,  or  have  started  on 
their  ultimate  passage  to  that  State.  Until  then  it  is  reason;ible 
to  reganl  them  as  not  only  within  the  State  of  their  origin,  but 
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as  a  part  of  the  general  maaa  of  property  of  that  State,  avbject 
to  its  Jurisdiction  and  liable  to  taxation  there,  if  not  taxed  \rj 
"  reason  of  their  b^ing  Intended  for  tranm)ortatioa«  but  taxed  witli> 
out  any  discrimination  in  the  usnal  way  and  manner  in  which  sadi 
property  is  taxed  in  the  State. 

On  page  528,  he  said : 

It  is  true.  It  was  said  in  the  case  of  the  Dani^  Ball,  10  Wall 
557,  565 :  '*  Whenever  a  commodity  has  begun  to  more  as  an  ar- 
ticle of  trade  from  one  State  to  another,  commerce  in  that  com- 
modity between  the  States  has  commenced.'*  But  this  moTement 
does  not  begin  until  the  articles  have  been  shipped  or  started  for 
transportation  from  the  one  State  to  the  other.  The  carrying  of 
them  in  carts  or  other  vehicles,  or  even  floating  them,  to  the  depot 
where  the  Journey  is  to  commence  is  no  part  of  the  Journey.  That 
Is  nil  preliminary  worlc,  performed  for  the  purpose  of  putting  the 
property  in  a  state  of  preparation  and  readiness  for  transporta- 
tion. Until  actually  launched  on  its  way  to  another  State,  or  com- 
mitted to  a  common  carrier  for  transportation  to  such  State,  its 
destination  is  not  fixed  and  certain.  It  may  be  sold  or  otherwise 
disposed  of  within  the  State,  and  never  put  in  course  of  transpor- 
tation out  of  the  State.  Carrying  from  the  farm  or  forest  to  the 
depot  is  only  an  interior  movement  of  the  property,  f^tirely 
within  the  State,  for  the  purpose,  it  is  true,  but  only  for  the  pur- 
pose, of  putting  it  into  a  course  of  exportation ;  Is  no  part  of  the 
exportation  itself.  Until  shipped  or  started  on  its  final  Journey 
out  of  the  State  it  is  a  matter  altogether  in  fieri,  and  not  at  all  a 
fixed  and  certain  thing. 

In  order  for  the  Federal  Trade  Commission  to  have  the 
power  to  require  the  plaintiff  to  make  reports  as  to  the 
mining  of  coal  and  as  to  its  intrastate  shipments,  it  must 
appear  that  this  information  is  necessary  to  or  connected 
with  some  object  over  which  the  general  Qoyemment  has 
power.  There  is  no  claim  made  that  there  is  any  pro- 
ceeding pending  involving  the  Antitrust  Act,  or  unfair 
methods  of  competition,  or  under  the  Clayton  Act^  but 
in  its  order  defendant  demands  reports  on  all  the  busmess 
of  the  plaintiff. 

The  defendant  relies  upon  the  visitorial  powers  of  Con- 
gress over  corporations.  In  this  connection  it  must  be 
borne  in  mind  that  the  power  of  Congress  over  an  instru- 
mentality of  commerce,  such  as  a  common  carrier,  is  far 
different  from  its  powers  over  an  ordinary  busine^  cor- 
poration which  merely  ships  its  products  or  a  portion  of 
its  products  over  sucn  carrier.  In  fact  as  said  by  Mr. 
Justice  Holmes  in  Smith  v.  Interstate  Commerce  Com- 
mission, 245  U.  S.  33,  on  page  45: 

It  is  not  far  from  true— it  may  be  It  is  entirely  true — as  said  by 
the  Commission  [referring  to  the  Interstate  Commerce  Commis- 
sion] that  there  can  be  nothing  private  or  confidential  in  the  ac- 
tivities and  expenditures  of  a  carrier  engaged  in  interstate  com- 
merce. 

Apart  from  the  fact  that  plaintiff  is  a  corporation  it  is 
clear  that  Congress  could  not  compel  the  production  of 
the  private  books  and  papers  of  a  citizen,  except  in  the 
progress  of  judicial  proceedings.  Kilboume  v.  Thomp- 
son, 103  U.  S.  168;  Harriman  v.  Interstate  Commerce 
Commission,  211  U.  S.  407. 
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Mr.  Justice  Held,  then  sitting  on  the  circuit  court,  in 
the  case  of  In  re  Pacific  Railway  Commission,  32  Fed* 
Rep.  241,  said  (p.  250) : 

And  in  addition  to  the  inquiries  usually  accompanying  the  tak« 
ing  of  a  census  there  is  no  doubt  that  Congress  may  authorize  a 
commission  to  obtain  Information  upon  any  subject  which,  in  its 
judgment,  it  may  be  important  to  possess.  It  may  inquire  into 
the  extent  of  the  productions  of  the  country  of  every  kind,  natural 
and  artificial,  and  seek  information  as  to  the  habits,  business, 
and  even  amusements  of  the  people.  But  in  its  inquiries  it  is  con- 
trolled by  the  same  guards  against  the  invasion  of  private  rights 
which  limit  the  investigations  of  private  parties  into  similar 
matters.  In  the  pursuit  of  knowledge  it  can  not  compel  the  pro- 
duction of  the  private  books  and  papers  of  the  citizen  for  its  in- 
spection, except  in  the  progress  of  Judicial  proceedings,  or  in  suits 
instituted  for  that  purpose,  and  in  both  cases  only  upon  averments 
that  its  rights  are  in  some  way  dependent  for  enforcement  upon 
the  evidence  these  books  and  papers  contain. 

And  again  on  page  254: 

But  in  accordance  with  the  principles  declared  in  the  case  of 
Kilboume  v.  Thompson,  and  the  equally  important  doctrines  an- 
nounced in  Boyd  v.  U.  S.,  the  Commission  is  limited  in  its  inquiries 
as  to  the  interest  of  these  directors,  officers,  and  employees  in 
any  other  business,  company,  or  corporation  to  such  matters  as 
these  persons  may  choose  to  disclose.  They  cannot  be  compelled 
to  open  their  books  and  expose  such  other  business  to  the  inspec- 
tion and  examination  of  the  Commission.  They  were  not  prohib- 
ited from  engaging  in  any  other  lawful  business  because  of  their 
interest  in  and  connection  with  the  Central  Pacific  Railway  Co., 
and  that  other  business  might  as  well  be  the  construction  and 
management  of  other  railroads  as  the  planting  of  vines,  or  the 
raising  of  fruit,  in  which  some  of  these  directors  and  officers  and 
employees  have  been  in  fact  engaged.  And  tJiey  are  entitled  to  the 
same  protection  and  exemption  from  inquisitorial  investigation 
into  such  business  as  any  other  citizen  engaged  in  like  business. 

But  the  Commission  claims  that,  inasmuch  as  the  plain- 
tiff is  a  corporation,  it  has  the  authority  claimed  under 
the  visitorial  power  of  Congress.  That  the  power  sought 
is  visitorial  in  its  nature  is  clear,  for  in  order  to  give  the 
information  and  make  the  reports  required,  it  will  be 
necessary  (that  it  is,  so  appears  from  the  affidavits  on 
file)  for  the  plaintiff  to  keep  records  and  books  in  addi- 
tion to  those  now  kept  by  it  and  bj  other  corporations 
engaged  in  a  like  business,  at  a  considerable  expense,  and 
to  make  monthly  reports  based  on  calculations  made  from 
such  records.  This  is  not  the  simple  obligation  of  a  wit- 
ness under  a  subpoena  duces  tecum,  to  answer  questions 
and  to  produce  Dooks  and  records  for  inspection,  but  in 
addition  to  keep  records  and  make  calculations  and  re- 
ports. Such  a  burden  cannot  be  imposed  upon  an  ordi- 
nary witness.  Northern  Pacific  Railway  Co.  v.  Keyes, 
91  Fed.  Rep.  47 ;  4  Wigmore,  section  2203,  page  2989. 

The  Commission  contends  that  the  order  served  upon 
the  plaintiff  does  not  undertake  to  prescribe  methods  of 
bookkeeping,  nor  to  keep  additional  records,  but  under 
the  allegations  of  the  bill  and  the  affidavits  filed  I  am  of 
the  opinion  that  this  contention  cannot  be  sustained. 
TTie  plaintiff  cannot  comply  with  the  order  of  the  Com- 
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mission  without  changing  its  methods  of  bookkeeping. 
That  the  act  undertakes  to  vest  such  powers  (certaiidyas 
to  matters  connected  with  interstate  commerce)  in'the 
Commission  is  clear  from  section  10  of  the  act,  which 
provides  penalties  for  any  person  who  shall  willfully 
"  neglect  or  fail  to  make  or  cause  to  be  made,  any  false 
entry  in  any  account,  records,  or  memorandum  kept  by 
any  corporation  subject  to  this  act,  or  who  shall  willfully 
neglect  or  fail  to  make  full,  true,  and  correct  entries  in 
such  accounts,  records,  or  memoranda  of  all  facts  and 
transactions  appertaining  to  the  business  of  such  corpo- 
ration." These  powers  could  only  be  justified  under  visi- 
torial  power. 

It  has  been  held  that  Congress  has  such  visitorial  power 
over  corporations  engaged  in  interstate  commerce  in  Wil- 
son V.  XL  S.,  221  U.  S.  361,  and  in  Ellis  v.  Interstate  Com- 
merce Commission,  237  U.  S.  434,  but  in  these  cases  the 
power  was  limited  to  that  portion  of  the  business  which 
was  under  the  control  of  the  Federal  Government.  Xo 
such  power  would  seem  to  exist,  however,  as  to  other  mat- 
ters, and  the  two  cases  referred  to  were  cases  in  which 
subposna  duces  tecum  had  been  issued,  requiring  the  pro- 
duction of  a  corporation's  books  in  the  one  case  before  a 
grand  jury  investigating  charges  of  fraudulent  use  of  the 
mail  and  in  the  other  before  the  Interstate  Commerce 
Commission.  And  in  the  latter  case  the  court,  through 
Mr.  Justice  Holmes,  on  page  444  (237  U.  S.),  said: 

If  the  price  paid  to  the  Armour.  Car  Lines  was  made  as  a  cover 
for  a  rebate  to  Armour  &  Co.,  or  if  better  cars  were  given  to  Ar- 
mour &  Co.  than  to  others,  or  if,  in  short,  the  act  was  viola te<l 
the  railroads  are  responsible  on  proof  of  the  fact  But  the  only 
relation  that  is  subject  to  the  Commission  is  that  between  the 
railroads  and  the  shippers.  It  does  not  matter  to  the  responsibil- 
ity of  the  roads  whetlier  they  own  or  simply  control  the  facilities, 
or  whether  they  pay  a  greater  or  less  price  to  their  lessor.  It 
was  argued  that  the  Commission  might  look  into  the  profits  and 
losses  of  the  Armour  Car  Lines  (one  of  the  matters  inqnired 
about)  in  order  to  avoid  fixing  allowances  to  it  at  a  confiscatory 
rate.  But  the  Commission  fixes  nothing  as  to  the  Armour  Car 
Lines  except  under  section  15  in  the  event  of  which  we  shall  speak. 

The  appellant's  refusal  to  answer  the  series  of  questions  put 
was  not  based  upon  any  objection  to  giving  much  of  the  Informa- 
tion sought,  but  on  the  ground  that  the  counsel  who  put  them 
avowed  that  they  were  the  beginning  of  an  attempt  to  go  into  the 
whole  business  of  the  Armour  Car  Lines — a  fishing  exiiedition  Into 
the  affairs  of  a  stranger  for  the  chance  that  something  discred- 
itable might  turn  up.  This  was  beyond  the  powers  of  the  Com- 
mission. In  re  Pacific  Railway  Commission,  32  Fed.  Rep.,  241; 
Interstate  Commerce  Commission  v.  Brinson,  154  U.  S.  447,  478. 
479;  Harriman  v.  Interstate  Commerce  Commission,  211  U.  S. 
407.  The  Armour  Car  Lines  not  being  subject  to  regulation  by 
the  Commission  its  position  was  simply  that  of  a  witness  inter- 
ested in  but  a  stranger  to  the  inquiry,  and  the  Commission  coald 
not  enlarge  its  powers  by  making  the  company  a  party  to  the  pro- 
ceedings and  serving  it  with  notice.  Therefore  the  matter  to  be 
considered  here,  subject  to  the  qualification  that  we  aie  about  to 
state,  is  how  far  an  ordinary  witness  could  be  required  to  answer 
the  questions  that  are  before  the  court. 
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In  the  case  of  a  corporation  doing  a  wholly  intrastate 
business,  could  it  be  said  that  Congress  had  any  visitorial 
power  under  the  commerce  clause  of  the  Constitution  of 
the  United  States?  Clearly  it  has  not.  The  fact  that  it 
happens  to  be  the  same  corporation  in  this  instance  which 
mines  and  ships  the  coal  does  not  give  Congress  any 
greater  powers  to  regulate  production  and  the  intrastate 
commerce  of  such  corporation.  The  visitorial  power  of 
Congress  is  limited  to  that  part  of  the  business  over 
which  it  has  control,  and  which  under  the  Constitution  it 
has  the  power  to  regulate. 

In  Hammer  r.  Dagenhart,  247  U.  S.  251,  it  is  said 
(p.  260) : 

While  the  power  to  regulate  commerce  among  the  several  States 
it  in  the  same  grant  and  in  the  same  terms  with  the  power  over 
foreign  commerce,  yet  there  is  a  difference  with  respect  to  the 
extent  of  that  power  growing  out  of  the  difference  in  the  relation 
of  the  United  States  to  the  two  kinds  of  commerce,  and  the  dif- 
ference in  the  right  of  the  citizen  of  the  United  States  and  the 
foreigner  to  engage  therein.  As  to  foreign  commerce,  the  United 
States  possesses  and  exercises  all  the  attributes  of  sovereignty. 
As  to  Interstate  commerce,  It  exercises  only  that  portion  of  sot- 
ereignty  delegated  to  it. 

And  again,  page  261: 

How'^ever  much  the  Knight  case,  156  U.  S.  1*  may  be  weakened 
by  later  decisions,  Its  distinction  between  production  and  com- 
merce is  still  effective  to  prevent  direct  congressional  regulation  of 
production  as  distinguished  from  sale  and  transportation. 

The  power  claimed  by  the  Commission  is  vast  and  un- 
precedented. The  mere  fact  that  a  corporation  engaged 
in  mining  ships  a  portion  of  its  product  to  other  States 
does  not  subject  its  business  of  production  or  its  intra- 
state commerce  to  the  powers  of  Congress.  Doubtless  the 
business  of  every  coal-mining  corporation,  whether  en- 
gaged in  interstate  business  or  not,  to  some  extent  affects 
interstate  prices  and  commerce,  but,  as  stated  in  U.  S.  v. 
Knight,  156  U.  S.  1  (above),  "The  power  to  control  the 
manufacture  of  a  given  thing  involves  in  a  certain  sense 
the  control  of  its  disposition,  but  this  is  a  secondary  and 
not  the  primary  sense."  No  sound  reason  is  given  why 
there  is  any  dinerence  in  the  business  of  coal  mining  of 
a  corporation  which  ships  its  coal  to  another  State  and 
that  of  a  corporation  wnich  does  not.  Interstate  com- 
merce is  not  affected  any  more  in  the  one  case  than  in 
the  other. 

In  the  case  of  United  States  v.  Basic  Products  Co.,  260 
Fed.  Rep.  472,  in  which  it  was  urged  that  section  6  of  this 
act  was  unconstitutional,  not  only  in  so  far  as  it  author- 
ized investigation  and  compulsory  disclosure  of  matters 
which  are  beyond  the  commercial  powers  of  Congress  but 
also  in  so  far  as  it  attempted  to  authorize  a  search  or  seiz- 
ure by  an  administrative  agency  of  the  Government  with- 
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out  charge  or  suspicion,  Justice  Orr  of  the  District  Court 
of  the  Western  District,  Pennsylvania,  said: 

While  the  contention  of  counsel  Is  probably  sound,  ihis  court 
does  not  deem  it  necessary  to  go  furtiier  than  to  hold  that  thi 
Commission  has  not  the  power  to  carry  on  Investigation  whldi  it 
lias  assumed  in  the  present  case. 

In  the  same  decision  he  also  said: 

Imagination,  if  not  experience,  can  suggest  that  persons,  part- 
nerships, and  corporations  may  1^  engaged  in  interstate  commerce 
by  the  transportation  of  merchandise  solely  by  water;  that  their 
activities  may  glye  them  their  income  from  lighterage;  or  they 
may  be  engaged  in  the  sole  business  of  forwarding  goods^  with  no 
interest  in  the  vessels  or  wagons  on  which  they  are  transported. 
The  foregoing  are  merely  the  illustrations  of  activities  which  maj 
perhaps  be  within  the  scope  of  the  powers  granted  to  the  Com- 
mission by  the  act  as  found  in  the  fifth  section  thereof. 

Imagination,  however,  can  not  suggest  such  an  extension  of  con- 
stitutional limitation  as  may  justify  the  Investigation  undertaken 
by  the  Commission  in  this  case.  Indeed,  so  far  as  it  has  beec 
brought  to  the  attention  of  the  court,  no  such  assertion  of  power 
has  ever  been  made  to  the  courts.  Investigation  under  subdivision 
(a),  section  6;  is  limited  to  corporations  engaged  in  interstate 
commerce.    The  defendant  is  engaged  in  manufacture. 

I  am  of  the  opinion,  therefore,  that  no  such  visitorial 
power  as  that  claimed  by  the  Commission  in  the  instant 
case  has  been  vested  in  C3ongress  by  the  Constitution,  nor 
could  Congress  delegate  such  power  to  the  Commission. 

But  did  Congress  undertake  to  vest  such  power  in  the 
Commission?  It  is  the  duty  of  the  courts,  if  possible,  to 
give  the  statute  a  construction  which  would  not  conflict 
with  the  Constitution.  Knight  Templar  Co.  v.  Jarmon, 
187  U.  S.  197,  205. 

The  corporations  referred  to  in  the  act  are,  by  its 
termSj  limited  to  those  engaged  in  "  commerce "  as  de- 
fined m  the  act,  and  all  the  powers  vested  in  the  Commis- 
sion should  be,  and  it  seems  may  be,  construed  with  this 
limitation.  But  the  Commission  has  undertaken  to  con- 
strue the  act  otherwise,  and  to  take  steps  under  its  con- 
struction of  the  act  to  require  information  and  reports 
not  relating  to  interstate  commerce,  but  relating  chiefly 
or  wholly  to  production,  and  under  its  orders  the  infor- 
mation which  it  has  the  power  to  demand  can  not  be 
separated  frpm  that  over  which  it  has  no  control.  While 
as  to  other  matters,  as  stated  in  In  re  Pacific  Kailway 
Commission,  supra^  Congress  may  authorize  the  Conamis- 
sion  to  obtain  information  upon  any  subject  which,  in  its 
judgment,  it  may  be  important  for  it  to  possess,  it  may 
not  compel  the  production  of  such  information  in  re- 
spect to  matters  over  which  the  Federal  Government  has 
no  control. 

It  foUowSj  therefore,  that  the  Comniission  can  not  com- 
pel the  making  of  the  reports  which  it  has  demanded  of 
theplaintiflf. 

The  plaintiflf  further  contends  that  this  power  of  the 
Commission  has  been  taken  away  by  presidential  order. 
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Much  proof  in  the  form  of  affidavits  has  been  introduced 
by  the  defendant  to  show  contemporaneous  constructions 
of  this  order,  and  that  the  power  claimed  by  the  Commis- 
sion in  this  case  was  not  taxen  from  it.  The  order  is  am- 
biguous, but  in  view  of  my  opinion  as  to  the  power  of  the 
Commission,  it  is  not  necessary  to  decide  this  question  in 
passing  upon  the  application  for  a  preliminary  injunc- 
tion. 
Section  10  of  the  act  provides  that — 

if  any  corporation  required  by  this  act  to  file  any  annual  or  gp^ 
cial  report  ediall  fail  to  do  so  within  the  time  fixed  by  the  Com- 
miSBion  for  fiUng  the  same,  and  such  faUure  shall  continue  for 
thirty  days  after  notice  of  such  default,  the  corporation  shall  for- 
feit to  the  United  States  the  sum  of  $100  for  each  and  every  day 
of  the  continuance  of  such  failure,  which  forfeiture  shall  be  pay- 
able into  the  Treasury  of  the  United  States,  and  shall  be  recover- 
able in  a  dvil  suit  in  the  name  of  the  United  States  brought  in  the 
district  where  the  corporation  has  its  principal  office  or  in  any 
district  in  which  it  shaU  do  business. 

The  plaintiff  has  failed  to  file  the  report  demanded  and 
the  Commission  has  notified  it  that  steps  will  be  taken  to 
recover  the  penalty  prescribed  above.  The  jurisdiction  of 
a  court  of  equity  is  not  questioned  by  the  defendants,  and 
as  I  am  of  the  opinion  that  the  Commission  has  not  the 
power  to  exact  the  reports  and  information  sought,  the 
injunction  prayed  for  will  issue  upon  plaintiff  executing 
bond  with  surety  to  be  approved  by  the  court  in  the 
penalty  of  $5,000. 

T.  C.  HURST  &  SON  v.  FEDERAL  TRADE  COM- 
MISSION ET  AL.» 

(District  Court,  E.  D.  Virguiia,  October  2, 1920.) 

1.  CoxMBRGB  Kbt  No.  7-~GoN8TrrunoNAX  Law  Kst  No.  62,  240(1), 
296(1)— Eminent  Douajs  Kbt  No.  2(1) — ^Tradb  Gommisbton 
Act  CoNSTrnmoNAL. 

Federal  Trade  Cammiasion  Act  September  26,  1914,  paragraphs 
5,  6,  9, 10  (Gomp.  St.,  Pars.  8836e,  8836f,  88361,  8836j).  in  authorizing 
the  Commiasion  to  prevent  unfair  methods  of  competition  in  com- 
merce by  proceeding  against  any  person,  firm,  or  corporation  be- 
lieved to  be  using  such  unfair  methods,  with  the  right  to  have  access 
to  and  require  the  production  of  documentary  evidence,  and  alter  a 
hearing  to  order  the  respondent  to  cease  and  desist  from  using  such 
methods,  such  order,  however,  being  enforceable  only  by  the  Circuit 
Court  of  Appeals,  in  which  a  full  transcript  of  the  proceedings  is 
required  to  be  filed,  and  which  is  given  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  the  order,  held  not  unconstitutional:  (1) 
As  beyond  the  constitudonal  power  of  Congress;  or  (2)  as  delegating 

'Injuxkotkns  torastnizi  the  Commissloii  from  ptooeedin^  under  Sec.  5  were  also  sought, 
wltlioat  luooess,  in  the  cases  of  Federal  Trade  Otmmieeion  ▼.  The  Ifuiomolhu  Co.  (Court 
of  AppesJs  for  the  Second  Circuit,  Aug.  16, 1918.  ICemorandum  opinion  in  254  Fed.  968) 
■Dd  BfiUertA  Cb. «  ol.  ▼.  Federal  Trode  Oommieekm  (Supreme  Court  of  the  District  of 
Coiombia,  Aug,  12, 1981.  No  opinion),  In  which  an  appeal  to  the  Court  of  Appeals  of 
the  Diitiiet  failed  because  not  perfected  within  the  necessary  time. 
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legislative  power  to  the  Commission,  because  it  is  empowered  to 
determine  what  shall  constitute  unfair  methods  of  competition  in 
commerce;  or  (3)  because  it  attempts  to  regulate  intrastate  com- 
merce; or  (4)  because  the  proceedings  authorized  discriminate  be- 
tween persons  engaged  in  the  same  line  of  business  and  take  the 
property  of  one  without  due  process  of  law  and  without  just  com- 
pensation. 

2.  Tradb-A(abk8  and  Trade-Names  Key  No.  68 — Gifts  ob  Auow- 
ANCES  TO  Customer's  Employee  by  Merchant,  Without 
Knowledge  of  Employer,  Held  Unfair. 

The  Federal  Trade  Commission  has  the  right  to  decide  that  gratui- 
ties or  allowances  by  a  merchant  to  an  employee  or  agent  of  customer, 
without  the  knowledge  or  consent  of  the  employer,  is  unfair,  and  may 
order  persons  giving  the  same  to  cease  and  desist  therefronu 

8.  Injunction  Key  No.  7 — ^Proceedings  by  Trade  Commission  Will 
Not  Be  Enjoined. 

A  District  Court  will  not  grant  an  injunction  restraining  the  Fed- 
eral Trade  Commission  from  examining  the  books  and  records  of  a 
person  charged  with  using  unfair  methods  of  competition  in  com- 
merce, as  authorized  by  Federal  Trade  Commission  Act  September 
26,  1914,  paragraph  9  (Comp.  St.,  par.  88361),  in  view  of  the  fact 
that  by  section  5  (sec.  8836e)  of  the  act  the  Circuit  Court  of  Appeals 
is  given  exclusive  jurisdiction  to  review  proceedings  of  the  Com- 
mission. 

(The  syllabus  is  taken  from  268  Fed.  874:) 

In  Equity.  Suit  by  T.  C.  Hurst  &  Son  against  the 
Federal  Trade  Commission  and  its  members  and  counsel. 
On  motion  for  preliminary  injunction.     Motion  denied. 

Henry  Bowden  and  H.  G.  Cochran,  both  of  Norfolk, 
Va.,  for  complainants. 

E.  C.  Alvord  and  Charles  S.  Moore,  both  of  Washing- 
ton, D.  C,  for  defendants. 

Waddill,  District  Judge: 

The  bill  in  equity  in  this  case  is  filed  by  the  complain- 
ants, who  are  engaged  in  carrying  on  and  conducting 
business  as  ship  chandlers,  supplying  ships  with  provisions 
and  supplies,  and  delivering  such  provisions  and  supplie3 
to  ships  within  the  State  oi  Virginia,  against  the  above- 
nameo  defendants,  to  enjoin  ana  restram  them  and  eiich 
of  them,  their  agents,  servants,  employees,  and  subordi- 
nates, from  prosecuting  a  certain  complaint  inaugurated 
by  the  Commission  pursuant  to  its  order  of  the  29th  of 
June,  1920,  against  the  complainants,  T.  C.  Hurst  & 
Son,  wherein  it  is  averred  and  chained  that  the  said 
T.  C.  Hurst  &  Son,  at  Norfolk,  Va.,  while  engaged  in 
their  business  of  furnishing  merchandise  and  supplies, 
such  as  groceries,  provisions,  meats,  deck,  and  engine 
supplies,   for  transportation  in   interstate   and  foreign 
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commerce,  to  ships  engaged  in  commerce  betii^een  the 
States  of  the  United  States,  and  between  the  United 
States  and  foreign  comitries,  and  upon  foreign  and 
American-owned  vessels,  and  while  so  engaged,  in  direct 
competition  with  other  firms,  copartnerships,  and  cor* 
porations  similarly  engaged,  gave  captains,  engineers, 
,  and  other  emplovees  oi  vessels,  without  the  knowledge 
and  consent  of  the  owners  thereof,  sums  of  money  and 
other  gratuities,  as  an  inducement  to  influence  such 
employees  or  owners  to  purchase  supplies  from  the  re- 
spondents, the  complainants  herein,  which  said  acts 
were  charged  to  be  unfair  methods  of  competition  in 
commerce,  within  the  intent  and  meaning  of  section  5  of 
the  act  of  Congress  of  September  26,  1914,  creating  the 
Federal  Trade  Commission. 

The  said  complainants  further  sought  to  enjoin  and  re- 
strain the  Commission,  its  members,  agents,  and  attor* 
neys,  from  enforcing,  or  attempting  to  enforce,  or  causing 
to  be  enforced  agamst  the  complainants,  its  members, 
agents,  servants,  employees,  or  customers,  any  of  the  pen* 
alties,  seizures,  and  forfeitures  prftvided  in  the  act  of  Con- 

fress  aforesaid,  creating  the  Federal  Trade  Commission, 
ated  September  26,  1914,  38  Stat.  L.  717,  entitled  ''An 
act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  and  from 
arresting  and  prosecuting,  or  in  any  wise  interfering  with 
the  proper  business  and  affairs  of  the  complainant,  and 
from  requiring  them  to  produce  before  the  Commission  or 
its  examiners  or  agents,  the  books,  records,  papers,  and 
documents  bearing  on  and  showing  their  said  business, 
and  to  enjoin  and  restrain  the  Commission  and  its 
representatives  from  examining  said  books,  records, 
papers,  and  documents. 

The  complainants  aver  that  sections  5, 6, 9,  and  10  of  the 
act  creating  the  Commission  are  unconstitutional  and  void, 
(a)  because  bevond  the  powers  vested  in  Congress  by  the 
Constitution;  (6)  because  they  delegate  to  the  Commis- 
sion legislative  authority,  in  violation  of  Articles  I  and 
III  and  Amendment  X  of  the  Constitution;  (c)  because 
the  Commission  is  empowered  to  define  and  determine 
what  shall  constitute  imfair  method  of  competition  in 
commerce";  {d)  because  the  act  attempts  to  regulate 
intra  as  well  as  interstate  commerce;  and  {e)  becaiise 
the  order  and  proceedings  sought  to  be  enjoined  dis- 
criminates between  persons  engaged  in  the  same  line  of 
business  anfl  takes  away  the  property  of  one  without 
due  process  of  law  and  without  just  compensation  in 
violation  of  the  fifth,  sixth,  ninth,  and  tenth  amendments 
of  Uie  Constitution  without  molesting  the  other,  and 
for  other  alleged  grievances  more  particularly  ana  spe- 
cifically set  up  in  uie  bill  of  the  complainants. 

The  importance  of  this  case  to  the  Government  is 
manifest,  as  it  seeks  in  effect  to  stay  the  hand  and 
destroy  the  efficiency  of  one  of  the  great  commissions 
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created  by  Congress  to  deal  with  the  matters  committed 
to  its  authority  and  control.  The  constitutionality  of 
the  act  itself  is  challenged,  also  the  right  of  the  Commis- 
sion to  decide  what  shall  constitute  unfair  competition 
and  of  Congress  to  authorize  it  so  to  do,  as  well  as  the 
manner  in  which  the  Commission  may  proceed  in  the 
discharge  of  its  duties  to  determine  what  is  unfair  com- 
petition, the  specific  complaint  being  that  the  Commission 
may  not  proceed  against  a  particular  person,  firm,  or 
corporation  believea  to  be  engaged  in  unfair  competi- 
tion, but  must  in  the  same  proceeding  include  all  other 
persons  similarly  engaged. 

With  a  view  of  showing  just  what  the  Commission  is 
enipowered  to  do,  and  wnat  authority  and  jurisdiction 
this  court  has  to  act  in  respect  thereto,  reference  should 
be  had  to  the  provisions  or  the  act  of  Congress  in  ques- 
tion.    Section  5  of  the  act  is  as  follows: 

Sec.  5.  That  unfair  methods  of  competition  in  commerce  are  hereby 
declared  unlawful. 

The  Commission  is  hereby  empowered  and  directed  to  prevent  per- 
•ons,  partnerships,  or  corporations,  except  banks  and  common  carriers 
subject  to  the  acts  to  regulate  commerce,  from  using  unfair  methods  of 
competition  in  commerce. 

Wlienever  the  Commission  shall  have  reason  to  believe  that  any 
such  person,  partnership,  or  corporation  has  been  or  is  using  any 
unfair  method  of  competition  in  commerce,  and  if  it  shall  appear  to 
the  Commission  that  a  proceeding  by  it  in  respect  thereof  woiud  be  to 
the  interest  of  the  public,  it  shiul  issue  and  serve  upon  such  person, 
partnership,  or  corporation  a  complaint  stating  its  charges  m  that 
respect  and  contaimng  a  notice  of  a  hearing  upon  a  day  and  at  a  place 
therein  fixed  at  least  thirty  days  after  the  service  of  said  compudnt. 
The  person,  partnership,  or  corporation  so  complained  of  shall  have 
the  Tifcht  to  appear  at  the  place  and  time  so  fixed  and  show  cause  why 
an  order  should  not  be  entered  by  the  Commission  requiring  such 
pjerson,  partnership,  or  corporation  to  cease  and  desist  from  the  viola- 
tion of  tne  law  so  charged  m  said  complaint.  *  *  *  Jf  upon  such 
hearing  the  Commission  shall  be  of  the  opinion  that  the  method  of 
competition  in  question  is  prohibited  by  this  act,  it  shall  make  a 
report  in  writing  in  which  it  shall  state  its  findings  as  to  the  fitcts,  and 
shall  issue  and  cause  to  be  served  on  such  person,  partnend^p,  or  corpo- 
ration  an  order  requiring  such  person,  partnership,  or  corporation  to 
cease  and  desist  from  using  such  method  of  competition.    *    *   * 

If  such  person,  nartnersnip,  or  corporation  fails  or  n^lectB  to  obey 
such  order  of  the  Oommission  while  tne  same  is  in  effect,  the  Comxnis- 
Bion  may  apply  to  the  circuit  court  of  appeals  of  the  United  States, 
within  any  circuit  where  the  method  of  competition  in  question  was 
used  or  where  such  person,  partnership,  or  corporation  resides  or 
carries  on  business,  for  the  enforcement  of  its  order,  and  shall  certify 
and  file  with  its  application  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  testimony  taken  and  the  repent  and 
order  of  the  Commission.  Upon  such  filing  of  the  application  and 
transcript  the  court  shall  cause  notice  thereof  to  be  served  upon  such 

Serson,  partnership,  or  corporation  and  thereupon  shall  have  jnris- 
iction  of  the  proceeding  and  of  the  question  determined  therein,  and 
■hall  have  power  to  make  and  enter  upon  the  .pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  a  decree  affirming,  modi- 
fying, or  setting  aside  the  order  of  Uie  Commission.  The  finoinn  of 
the  Commission  as  to  the  facts,  if  supported  by  testimony,  shall  be 
conclusive.  *  *  »  The  judgment  and  decree  of  the  court  shall  be 
final,  except  that  the  same  shui  be  subject  to  review  by  the  Supreme 
Court  upon  certiorari  as  provided  in  section  two  hundred  and  forty  of 
the  Judicial  Code. 
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Any  party  required  by  audi  order  of  the  CommiBrion  to  cease  and 
desiet  from  Wng  such  method  of  competition  may  obtain  a  review  of 
Buch  order  in  said  circuit  court  of  appeals  by  filing  in  the  court  a 
written  petition  praying  that  the  order  of  the  Ciommiflsion  be  set  aside. 
A  copy  ol  such  petition  shall  be  forthwith  served  upon  the  Commission, 
and  tnereupon  the  Commission  forthwith  shall  certifv  and  file  in  the 
court  a  transcript  of  the  record  as  hereinbefore  provided.  Upon  the 
filing  of  the  truiscript  the  court  shall  have  the  same  jurisdiction  to 
affirm,  set  aside,  or  modify  the  order  of  the  Conmussion  as  in  the  case 
of  an  application  bv  the  Commission  for  the  enforcement  of  its  order, 
and  the  findings  of  the  Commission  as  to  the  facts,  if  supported  by 
testimony,  shall  in  like  manner  be  conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States 
to  enforce,  set  aidde,  or  modify  orders  of  the  Commission  shall  be 
exclusive. 

The  above  extracts  from  the  act  of  Confess  make  it 
clear  just  what  the  jwwers  of  tie  Federal  Trade  Com- 
mission are.  The  method  of  procedure  for  carrying  out 
and  executing  these  provisions  by  the  Conmussion  is 
specific,  as  is  also  the  effect  of  its  decisions  and  the 
manner  in  which  tibe  same  may  be  enforced.  The  pur- 
pose of  the  act  is  to  make  unfair  methods  of  competition 
m  commerce  unlawful;  and  the  Commission  is  empowered 
and  directed  to  prevent  persons,  partnerships,  or  cor- 
porations, other  than  banks  and  common  earners  subject 
to  the  act  to  regulate  commerce,  from  using  unfair 
methods  of  competition  in  commerce.  The  power 
granted  is  far-reac£mg  in  its  results  and  of  a  most  salu- 
tary  character.  Banks  and  common  carriers  were 
doubtless  excepted  from  the  provisions  of  the  act, 
because  each  was  subject  to  the  direction  and  control  of 
a  separate  commission  largely  similar  to  that  of  the 
Trade  Conmussion. 

The  contention  that  the  act  of  Confess  is  unconstitu* 
tional  for  any  of  the  reasons  specified  is  without  merit, 
as  it  is  manifestly,  within  the -power  of  Congress  to 
legislate  generally  in  respect  to  the  burdens  that  may 
or  may  not  be  imposed  upon  foreign  and  interstate 
commerce,  and  it  is  also  within  its  power  to  declare 
what  would  be  fair  and  what  unfair  methods  and  deal- 
ings in  relation  thereto^  and  how  the  same  should  be 
ascertained  and  determmed.  The  Commission  is  given 
fuU  power  and  authority  to  investigate,  make  findings 
of  fact,  and  render  its  judgment  and  order  in  relation 
thereto,  and  before  the  same  is  carried  into  effect,  the 
judgment  of  liie  circuit  court  of  appeals,  the  second 
nignest  court  under  the  Government,  is  to  be  sought 
by  the  Commission,  to  enforce  its  order,  and  any  party 
required  by  such  order  to  cease  and  desist  from  usin£| 
such  method  of  competition  may  obtain  a  review  oi 
such  order  in  the  circuit  court  of  appeals  by  filing  its 
written  petition  praying  therefor.  The  action  of  the  cir- 
cuit coxu't  of  appeals  is  final,  save  that  when  its  interposi- 
tion is  sought  by  the  Commission,  certiorari  lies  from  its 
decision  to  the  Supreme  Court  of  the  United  States. 
The  jurisdiction  of  tne  circuit  court  of  appeals  to  enforcei 
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set  aside,  or  modify  orders  of  the  Commission  is  exdusiye. 
In  all  of  the  proceedings,  whether  before  the  Commission 
or  the  court,  the  amplest  provision  is  made  for  notice 
to  and  full  hearing  of  all  parties  interested,  and  for  this 
court,  for  any  of  the  reasons  urged,  to  anticipate  by 
injunction  the  action  of  the  Commission  and  the  judg- 
ment of  the  court  charged  under  the  law  with  the 
review  thereof,  would  be  clearly  an  usurpation  of 
authority. 

Counsel  urgently  insist  that  injimctive  relief  be 
afforded  to  prevent  the  seizure  and  inspection  of  the 
complainant's  private  papers,  books,  and  records  showing 
their  business  transactions,  relating  to  the  subject  under 
investigation.  While  undoubtedly  the  relief  sought 
may  sometimes  be  afforded  by  injunction,  still  it  does 
not  seem  to  the  court  the  proper  remedy  here,  where 
the  enforcement  of  the  order  sought  to  be  enjoined  is 
exclusively  within  the  jurisdiction  of  the  circuit  court 
of  appeals.  Wilson  v.  Lambert,  168  U.  S.  611,  618. 
From  this  court's  action,  as  well  in  refusing  as  granting 
an  injunction  (Judicial  Code,  sec.  129),  an  appeal  lies 
direct  to  that  court,  and  it,  or  a  judge  thereof,  would 
doubtless  stay  proceedings  sought  to  be  enj'oined,  where 
the  appeal  was  from  an  order  refusing  an  mjunction,  if 
in  the  judgment  of  the  court  such  action  should  be 
necessary  to  meet  the  ends  of  justice. 

For  the  reasons  stated,  and  the  court  being  further 
of  opinion  that  the  Commission  acted  entirely  within 
its  rights,  of  and  concerning  a  matter  liable  to  injuriously 
affect  commerce,  doth  decline  to  grant  the  injunction 
prayed  for.  

NATIONAL  HARNESS  MFRS.  ASSN.  v.  FEDERAL 
TRADE  COMMISSION  ET  AL,« 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  December  7, 

1920.) 

No.  3289. 

1.  GOHHBRCB  KbT  No.  3 — CONORESS  CAN  PREVENT  UNFAIR  COMPB- 

TinoN  IN  Interstate  Cohmbrcs. 

CongresB  has  the  power  to  declare,  as  it  did  by  the  Fed^al  Trade 
Commission  Act  (Comp.  St.,  pars.  8836a-8836k),  that  unfair  methods 
of  competition  in  interstate  commerce  are  unlawful,  and  to  require 
that  their  practice  cease. 

2.  GoNSTrruTioNAL  Law  No.  80  (2)— Trade-Marks  and  Tradi 
Nambs  Key  No.  80},  New,  Vol.  8a  Ebt  No.  SERrES—FEDERAL 
Trade  Commission  Not  Givbn  Judicial  Powers  or  Intaud 
BxBCumrB  Powers. 

The  authority  given  the  Federal  Trade  Commission  to  determine 
what  methods  of  competition  a  given  trader  employs,  and,  pro* 

*  fi«Ti«wl]ic  order  of  the  Commlasioii  in  Federal  Trade  Commieeioii  fi  Tlie  Wboto' 
MOe  Saddlery  Aa8ii.etal.,lF.T  C.  338. 
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Tisioaally,  to  determine  whether  such  methods  are  unfair,  subject 
to  right  of  review  by  the  courts,  does  not  confer  on  the  Gommisaion 
judicial  powers  or  invalid  executive  or  administrative  authority, 
contrary  to  Constitution,  Articles  1,  2,  3,  in  view  of  the  fact  that  the 
Commission's  determination  is  not  only  subject  to  review,  but  is 
enforceable  only  by  the  courts. 

3.  CoNsrrruTioNAL  Law  Key  No.  42 — Party  Can  Not  Complain 

OF  Invalid  Sections  Not  Invoked  Against  Him. 

A  petitioner,  seeking  review  of  an  order  by  the  Federal  Trade 
Commission  requiring  petitioner  to  desist  from  certain  practices, 
can  not  raise  the  question  that  the  inquisitorial  features  of  Federal 
Trade  Commission  Act,  paragraphs  9,  10  (Comp.  St.,  pan.  8836i, 
8836J),  violate  constitutional  amendment  4,  which  protects  against 
unreasonable  searches  and  seizures,  where  the  Commission  did  not 
attempt  to  exercise  against  petitioner  the  powers  given  by  those 
sections. 

4.  Trade-Marks  and  Trade  Names  Key  No.  80),  New,  Vol.  8a, 

EIey  No.  Series — ^Trade  Commission  has  Jurisdiction 
OVER  Incorporated  Ai^sociation  of  Manufacturers;  *' Cor- 
poration." 

Under  Federal  Trade  Commiseion  Act,  paragraph  5  (Comp.  St., 
par.  883(5e),  giving  the  Commission  jurisdiction  when  it  has  reason 
to  believe  that  any  person,  partnership,  or  corporation  is  guilty  of 
unfair  competition,  the  Commission  has  jurisdiction  over  methods 
of  an  association  of  manufacturers  in  a  certain  line,  though  the  asso- 
ciation is  unincorporated,  in  view  of  section  4  of  the  act  (sec.  8836d), 
defining  a  corporation  as  any  company  or  association,  incorporated 
or  unincorporated,  oiganlzed  to  carry  on  business  for  its  own  profit 
or  that  of  its  members. 

(Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First 
and  Second  Series,  Corporation.) 

6.  Associations  Key  No.  20  (4) — ^Brought  into  Court  by  Sbrvios 

ON  Officers  and  Accessible  Members. 

A  voluntary  association  having  many  members  may  be  brought 

into  court  by  service  on  its  officers  and  on  such  of  its  members  as  are 

known  and  can  be  conveniently  reached,  sufficient  being  served  to 

represent  all  the  diverse  interests. 

6.  Trade-marks  and  Trade-names  Key  No.  80^,  New,  Vol.  8A 
Key-No.   Series — Association   Whose   Members  Are  En- 
gaged IN  Interstate  Commerce  is  Subject  to  Jurisdiction 
of  Trade  Commission. 
An  unincorporated  association  of  manufacturers  in  a  certain  line 
of  busLnesB  is  subject  to  the  jurisdiction  of  the  Federal  Trade  Com- 
mission, if  its  members  are  eni^aged  in  interstate  commerce,  and  inter- 
state commerce  is  directly  affected  by  the  alleged  unfair  methods  of 
competition.  , 
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7.  Trade-marks  and  Tradb-naxbs  Kbt  No.  80),  New,  Vol.  SA 

Kbt-No.  Series — ^Methods  of  Cokpbtition  which  Subrah- 

iiALLT  Affect  Conditions  in  Harness  Tradb  Have  Publio 

Interest. 

The  activities  of  an  association  of  harness  manuiacturen,  which 

substantially  affect  conditions  in  the  harness  and  saddlery  trade,  are 

such  that  proceedings  by  the  Federal  Trade  Commisaion  would  be 

to  the  interest  of  the  public,  so  that  the  Commiasion  has  jurisdiction 

thereof,  under  section  5  of  the  Federal  Trade  Commission  Act  (Comp. 

St.,  par.  8836e). 

8.  Trade -harks  and  Tradb-names  Est  No.  68 — ^Trade  Commissioh 

Can  Prevent  Coercion  to  Separate  Jobbing  and  Rstail 
Business. 

Attempts  by  an  association  of  harness  manufacturers  and  by  a 
saddle  maker's  association  to  coerce  the  separation  of  the  wholeeale 
and  retail  harness  dealers,  by  refusing  to  recognize  those  who  engage 
both  in  the  wholesale  and  retail  trade  as  authorized  jobbers,  and  to 
prevent  the  sale  by  manufacturers  of  accessories  to  such  perBoiu,  are 
unlawful,  and  may  be  restricted  by  order  of  the  Federal  Trade  Com- 
mission. 

9.  Trade-marks  and  Trade-names  Key  No.  80},  New,  Vol.  8A 

Ket-No.  Series — Trade  Commission  Act  is  Preventivb. 

The  Federal  Trade  Commission  Act  (Comp.  St.,  pars.  8836a- 
8836k)  is  intended  to  afford  a  preventive  remedy,  not  a  compeDsatory 
one,  BO  that  the  suggestion  that  no  damage  has  been  shown  by  the 
practices  complained  of  is  no  defense  to  proceedings  before  the 
Federal  Trade  Commission. 

(The  syllabus  is  taken  from  268  Fed.  705). 

Petition  to  Set  Aside  Order  of  the  Federal  Trade  Oom- 
mission. 

Original  petition  by  the  National  Harness  Manufac- 
turers' Association  against  the  Federal  Trade  Commission 
and  others,  to  review  an  order  of  the  Commission  re- 
quiring petitioner  and  its  corespondents  to  cease  certain 
alleged  unfair  methods  of  competition  in  interstate  com- 
merce.    Order  of  Conmiission  affirmed. 

See,  also,  261  Fed.  170. 

Leonard  Garver,  jr.,  of  Cincinnati,  Ohio  (Lorbach  & 
Garver,  of  Cincinnati,  Ohio,  on  the  brief),  for  petitioner. 

Marvin  Farringto>n,  of  Washington,  D.  C.  (Claude  R. 
Porter  and  Marvin  Farrington,  both  of  Washington, 
D.  C,  and  Walter  B.  Wooden,  of  Chicago,  HI.,  on  the 
brief),  for  respondents. 

Before  Elnappen,  Denison,  and  Donahue,  circuit  judges. 

Knappen,  Circuit  Judge: 

Orig^ial  petition  imder  section  5  of  the  Federal  Trade 
Commission  Act  (Sept.  26, 1914,  C.  311;  U.  S.  Comp.  Stat 
1916,  sees.  8836a,  et  seq.)  to  review  an  order  of  tiie  Com- 
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mission  reauiiing  petitioner  and  its  corespondents  to 
cease  and  aesist  from  certain  alleged  unfair  methods  of 
competition  in  interstate  commerce. 

Tne  proceeding  was  brought  against  both  petitioner, 
The  National  Harness  Manufacturers'  Association  of  the 
United  States  of  America  (hereinafter  called  the  Harness 
Manufacturers'  Association  or  the  petitioner)  ^  its  officers 
and  the  members  of  its  executive  committee  by  name,  as 
well  as  about  20  local  associations  composing  the  mem- 
bership of  the  Harness  Manufacturers'  Association,  and 
the  Wholesale  Saddlery  Association  of  the  United  States 
(hereinafter  called  the  Saddlery  Association),  its  officers 
and  the  members  of  its  executive  conmiittee  by  name, 
and  a  large  number  of  named  persons,  firms,  or  corpora- 
tions composing  the  membership  oi  that  association. 
The  order  to  cease  and  desist  included  both  associations. 
The  Saddlery  Association  asks  no  review  of  the  Commis- 
sion's order. 

The  petitioner  here  assails  that  order  on  the  grounds, 
first,  that  the  Federal  Trade  Conmiission  Act  is  uncon- 
stitutional; second,  that  the  Commission  had  no  jurisdic- 
tion in  this  particular  case;  and,  third,  that  the  order  to 
cease  and  desist  is  not  supported  by  the  evidence. 

1.  The  constitutionality  of  ihe  act  is  assailed,  first, 
asassummg— 

to  combine  legislative,  executive,  and  judicial  powers  and  functions  and 
to  confer  them  upon  one  and  the  same  administrative  body,  contrary 
to  Articles  I,  II,  and  III  of  the  Constitution,  and  because  it  assumes 
to  authorize  the  Commission,  which  is  ostensibly  an  administrative 
body,  to  deprive  persons  of  their  property  without  due  process  of  Law, 
contrary  to  the  fifth  amendment  of  tne  Constitution. 

This  proposition  is  to  our  minds  without  merit.  Con- 
gress plainly  has  power  to  declare  unfair  methods  of 
competition  unlawful  and  to  require  that  their  practice 
cease.  This  Congress  has  done  oy  the  act  in  question. 
It  with  equal  clearness  has  the  power  to  authorize  an 
administrative  commission  to  determine  (a)  the  ques- 
tion what  methods  of  competition  the  given  trader 
employs,  and  (6)  provisionally,  the  mixed  question  of 
law  and  fact  whetner  such  methods  are  unfair.  These 
questions  being  determined  against  the  trader,  the 
administrative  requirement  to  cease  and  desist,  pre- 
scribed by  Congress,  follows,  as  matter  of  course,  but 
only  provisionaUy.  The  Commission's  determination  of 
these  questions  is  not  final.  Not  only  does  the  statute 
give  a  right  of  review  thereon  upon  application  by  an 
a^^eved  trader,  to  a  Circuit  Court  oi  Appeals  of  the 
United  States,  but  the  Commission's  order  is  not  enforce- 
able by  the  Conmiission  but  only  by  order  of  court. 
''It  is  lor  the  courts,  not  the  Commission,  ultimately  to 
determine  i^  matter  of  law"  what  the  words  '* unfair 
methods  of  competition"  include.  Federal  Trade  Com- 
mission V.  Gratz,  253  U.  S.  421,  40  Sup.  Ct.  Rep.  572,  575. 


574  DECISIONS  OF  THE  GOUBTS. 

Throughout  the  proceedings,  not  only  before  the  Com- 
mission but  before  the  court,  the  trader  is  given  the  right 
and  opportunity  to  be  heard.  The  act  delegates  to  the 
Commission  no  judicial  powers,  nor  does  it,  m  our  opin- 
ion, confer  invalid  executive  or  administrative  autoor- 
ity.  Buttfield  v.  Stranahan,  192  U.  S.  470;  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364;  Pennsylvania 
Railroad  v.  International  Coal  Co.,  230  U.  S.  184;  doopers- 
ville  Co.  V.  Lemon— C.  C.  A.  6—163  Fed.  145,  147,  et 
seq. ;  National  Coal  Co.  v.  C.  &  N.  W.  Ry.  Co.— C.  C.  A. 
7 — 211  Fed.  65.  The  criticism  that  the  statute  makes 
the  Commission  both  judge  and  prosecutor  is  too  unsub- 
stantial to  justify  discussion.  The  constitutionality  of 
the  act,  against  objections  similar  to  those  presented 
here,  has  recently  been  sustained  by  the  Circuit  Court  of 
Appeals  of  the  seventh  circuit  in  a  considered  and  persua- 
sive opinion.  Sears,  Roebuck  &  Co.  v.  Federal  Trade 
Commission,  258  Fed.  307.  None  of  the  petitioner's 
citations  contain,  in  our  opinion,  anything  necessarily 
opposed  thereto.  Upon  this  record,  we  have  no  occa- 
sion to  consider  the  construction  or  effect  of  the  pro- 
vision of  the  act  which  makes  conclusive,  if  supported 
by  testimony,  the  Commission's  findings  as  to  facts  as 
distinguished  from  conclusions  of  law,  or  of  mixed  fact 
and  law.  In  saying  so,  however,  we  must  not  be  under- 
stood to  intimate  that  the  provision  referred  to  is 
invalid.* 

The  act  is  also  assailed  as  violating  the  fourth  amend- 
ment to  the  Federal  Constitution,  which  protects  against 
'' unreasonable  searches  and  seizures,"  which  petitioner 
asserts  are  provided  for  by  the  so-called  inquisitorial 
feature  of  section  9,  in  the  declaration  that  ''for  the  pur- 
poses of  this  act  the  Commission,  or  its  duly  authonzed 
agent  or  agents,  shall  at  all  reasonable  times  have  access 
to,  for  the  purpose  of  examination,  and  the  right  to  copy 
any  documentary  evidence  of  any  corporation  being  in- 
vestigated or  proceeded  against";  a  provision  whose 
enforcement  is  provided  for  by  section  10,  which  subjects 
anv  person  to  nne  or  imprisonment,  or  both,  "  who  shall 
willfully  refuse  to  submit  to  the  Commission  or  to  any 
of  its  authorized  agents,  for  the  purpose  of  inspection  and 
taking  copies,  any  documentary  evidence  of  such  cor- 
poration in  his  possession  or  within  his  control." 

Of  this  criticism  it  is  enough  to  say  that  the  provisions 
in  question  of  sections  9  and  10  are  not  before  this  court. 
The  Commission  has  not  attempted  to  exercise  them. 
Section  9  otherwise  contains  complete  provision  for  en- 
forcing, by  subpoena,  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  documentary  evidence 
relating  to  anv  matter  under  investigation.  Beyond  this 
the  Commissfon  has  not  gone.     That  one  attacking  a 

*  See  the  diacussion  in  Buttfield  v.  Stranahan,  supra,  at  pp.494  ot  seq.;  also  in  Union 
Bridge  Co.  v.  United  States,  supra,  at  pp.  377-387;  also  in  Coopersrille  Co.  v.  Uauo, 
supra,  at  pp.  147  et  seq.   [Court's  note.]  * 
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statute  as  unconstitutional  must  show  that  the  alleged 
unconstitutional  feature  injures  him  is  settled  by  a  long 
line  of  authorities,  among  which  are  Tyler  v.  Judges,  179 
U.  S.  405,  409;  Turpin  v.  Lemon,  187  U.  S.  51,  60,  61; 
Hooker  v.  Burr,  194  U.  S.  415,  419. 

2.  By  section  5  of  the  Federal  Trade  Commission  Act 
the  Commission  is  given  jurisdiction  when  it  has  reason 
to  believe  that  **  any  person,  partnership,  or  corporation 
has  been  or  is  using  any  unfair  methods  of  competition  in 
conmierce,  and  if  it  shall  appear  to  the  Commission  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  in- 
terest of  the  public/'  Section  4  of  the  act  de&nes  a  cor- 
poration as  '^  anv  company  or  association,  incorporated  or 
unincorporated  which  either  (a)  is  organizea  to  carry 
on  business  for  profit  and  has  shares  of  capital  or  capital 
stock,  or  (&)  is  ''without  shares  of  capital  or  capital 
stock,  except  partnerships,  which  is  organized  to  carrv 
on  business  for  its  own  profit  or  that  of  its  members. 
The  Harness  Manufacturers'  Association  is  a  voluntary, 
imincorporated  association  and  thus  without  capital 
stock.  It  is  not  itself  engaged  in  business.  Petitioner 
contends  that  it  therefore  is  not  within  the  act.  But  this 
contention  overlooks  the  fact  that  the  association  is  not 
the  only  one  proceeded  against;  but  that  its  officers  and 
the  members  of  its  executive  committee,  as  well  as  its 
memberahip  generally,  are  included  in  the  proceedings  as 
parties  and  made  subject  to  the  Commission's  older. 
The  lan^a^e  of  the  act  affords  no  support  for  the  thought 
that  indiviouals,  partnerships,  and  corporations  can  escape 
restraint,  under  the  act,  from  combining  in  the  use  of 
unfair  methods  of  competition  merely  because  they 
employ  as  a  medium  therefor  an  unincorporated,  volim- 
tary  association,  without  capital  and  not  itself  engaged 
in  commercial  business.  The  order  may  be  enforced  by 
reaching  the  officers  and  members,  personally  and  in- 
dividuafly.  A  volimtary  association,  naving  many  mem- 
bers, may  be  brought  into  court  by  service  on  its  officers 
and  such  of  its  members  as  are  known  and  can  be  con« 
veniently  reached,  sufficient  being  served  to  represent 
all  the  diverse  interests.  Evanson  v.  Spaulding — C.  C.  A. 
9 — 150  Fed.  517.  Among  the  cases  under  the  antitrust 
act  which  have  enforced  the  liability  of  individual 
members  for  acts  in  violation  of  the  statute,  although 
done  throtigh  a  volimtarv,  unincorporated  association, 
are  Loewe  v.  Lawlor,  208  U.  S.  274;  Dowd  v.  United  Mine 
Workers  of  America— C.  C.  A.  8—235  Fed.  1,  5,  6;  and 
(apparently)  Eastern  States  Lumber  Co.  v.  United  States, 
234  U.  S.  600.  These  cases  we  think  present  a  satis- 
factory  analogy  to  the  instant  case. 

The  contention  that  the  Harness  Manufacturers'  Asso« 
ciation  is  not  engaged  in  commerce  is  answered  by  the 
consideration,  first,  that  many  of  its  members  are  so  en- 
gaged, and,  second,  that  interstate  commerce  is  claimed 
to  nave  been  directly  affected  by  the  alleged  unfair  meth- 
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ods  of  competition.  Loewe  v.  Lawlor,  supra;  Eastern 
States  LumberCo.  v.  United  States,  supra;  Nash  v.  United 
States,  229  U.  S.  373,  379.  The  objection  that  the  public 
is  not  interested  in  the  activities  of  the  association  is 
answered  by  the  fact  that  if  the  Commission's  findings  are 
to  be  accepted  trade  conditions  in  the  harness  and  saddlerj 
trade  have  been  substantially  affected  by  the  methods  of 
competition  in  question.  This  subject  will  more  fully 
appear  by  consideration  of  the  nature  and  effect  of  the 
Commission's  findings. 

3.  The  harness  and  saddlery  trade  consists  broadly  of 
three  divisions:  (a)  Manufacturers  of  saddlery  hardware, 
harness  goods,  and  horse  furnishing  goods;  (i)  whole- 
salers and  jobbers  who  buy  the  last-mentioned  classes  of 
goods  from  the  manufacturers  and  themselves  manufac- 
ture harness  in  wholesale  quantities,  selling  both  classes 
of  products  to  the  retailer;  (c)  retail  harness  dealers  who 
sell  saddlery  goods  at  retail  and  to  a  small  extent  manu- 
facture harness. 

The  Commission's  findings  of  fact,  so  far  as  now  im})or- 
tant,  may  be  thus  summarized :  Prior  to  the  oi^anizatioD 
of  the  Saddlery  Association  it  was  the  general  custom  for 
accessory  manufacturers  to  sell  direct  to  retailers;  and  in 
large  and  important  sections  of  the  United  States  the 
wholesale  and  retail  saddlery  business  has  long  been  con- 
ducted as  one  operation.  The  Harness  Manufacturers' 
Association  is  a  volimtary,  unincorporated  association,  its 
membership  being  com^o^d  largelv  of  city  and  district 
associations  in  various  cities  throughout  the  States  of  the 
Union,  the  membership  of  these  associations  being  com- 

Eosed  of  concerns  engaged  in  manufacturing  and  selling 
amess  and  saddlery  goods  at  retail,  and  ^o  purchase 
their  supplies  of  harness  and  saddlery  goods  lai^ely  from 
wliole  al^rs  and  jobbers  in  interstate  commerce,  mcluding 
members  of  the  Saddlery  Association.     The  membership 
of  the  Saddlery  Association,  which  comprised  the  greater 
part  of  the  wholesale  saddlery  trade  of  me  United  Btates, 
consisted  of  persons  and  concerns  engaged  in  selling  at 
wholesale  harness  and  saddlery  goods  in  interstate  com- 
merce throughout  the  various  States  and  Territories  of  the 
United  States  to  retail  dealers,  both  members  and  non- 
members  of  the  Harness  Manufacturers'  Association,  and 
in  direct  competition  with  other  persons  or  oi^ganizations 
similarly  engaged,  its  declared  policy  being  (at  variance 
with  the  condition  above  set  forth)  to  promote  a  system 
of  trade  by  which  the  manufacturers  should  sell  to  jobbers 
only,  the  jobbers  to  the  retailers  only,  and  the  retailers 
alone  direct  to  consumers;  that  the  Saddlery  Association 
accordingly  adopted  and  established  a  rule  that  concerns 
doing  a  combined  and  closely  affiliated  wholesale  and  re- 
tail business  were  not  eligible  to  new  admission  into  the 
Saddlery  Association  (although  some  of  its  old  members 
were  still,  in  various  parts  of  the  United  States,  doin^ « 
combined  wholesale  and  retail  business) ;  as  well  as  a  pohcy 
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that  such  concerns  were  not  entitled  to  reco^ition  as 
legitimate  jobbers,  and  that  the  adoption  of  sucn  rule  and 
policy  were  brought  about  in  part  by  the  influence  and 

Kressure,  and  in  response  to  the  overtures  of  the  Harness 
[anufacturers'  Association.  The  Commission  further 
found  that  the  officers,  committees,  and  members  of  the 
Harness  Manufacturers'  Association  and  of  the  Saddlery 
Association  have  activelv  cooperated  to  establish  the 
principle  that  a  combined  and  closely  affiliated  wholesale 
and  retail  business  was  not  a  legitimate  wholesale  busi- 
ness; ^  that  the  secretary  of  the  Saddlery  Association  has 
attempted  to  prevent  accessory  manufacturers  from  recog* 
nizing,  as  legitimate  jobbers,  wholesalers  whose  names 
were  furnished  by  the  Harness  Manufacturers'  Associa- 
tion to  the  Sadcuer^  Association,  as  complained  of  by 
retailers,  for  competmg  with  them;  and  that  the  Harness 
Manufacturers'  Association  has  used  its  influence  with  the 
Saddlery  Association  to  prevent  the  admission  of  specific 
concerns  to  membership  in  the  latter  association  and  the 
recognition  of  such  concerns  as  legitimate  jobbers. 

The  Commission  further  found  that  the  Harness  Manu- 
facturers' Association  has  requested  and  secured  the 
cooperation  of  members  of  the  Saddlery  Association  in  a 
refusal  to  sell  mail-order  houses,  hardware  stores,  general 
stores,  and  other  competitors  of  retail  harness  manufac- 
turers not  recognized  by  the  Harness  Manufacturers' 
Association  as  le^timate;  that  the  latter  has  refused  the 
privilege  of  associate  membership  to  accessory  manufac- 
turers and  jobbers  who  sell  to  mail-order  houses,  estab- 
lishing, however,  an  associate  membership  restricted  to 
manufacturers  and  jobbers  who  do  not  sell  to  consumers 
and  to  mail-order  houses,  and  who  are  otherwise  in  hai- 
mony  with  the  policy  of  the  association,  and  issuing 
credentials  thereof  to  the  traveling  salesmen  of  associate 
members  and  urging  and  encouraging  the  afiiliated 
retailers  to  witJidraw  and  withhold  patronage  from  con- 
cerns whose  salesmen  were  not  so  equipped;  and  have 
induced  the  members  of  the  Saddlery  Association  to  use 
their  influence  with  the  accessory  manufacturers  not  to 
sell  mail-order  houses ;  and  that  by  reason  of  refusals  of 
accessory  manufacturers,  due  to  objections  of  the  Sad- 
dlery Association,  to  recognize  as  jobbers  certain  com- 
Eetitors  of  members  of  that  association,  such  competitors 
ave  been  forced  to  buy  from  the  Saddlery  Association  at 
prices  higher  than  charged  by  manufacturers  to  recog- 
nized jobbers.  The  Commission  further  found  that  as  a 
result  of  the  opposition  of  the  Harness  Manufacturers' 
Association  to  sales  by  manufacturers  and  jobbers  to  the 
classes  of  competitors  before  mentioned,  the  latter  had 
been  prevented  from  purchasing  as  freely  in  interstate 

■  It  is  to  be  noted  that  one  of  the  objoctA  of  the  Harness  Manufocturers'  Association 
asstated  in  its  constitution  and  by-laws,  is  "  to  protect  the  harness  dealers  from  the  un- 
juet  sale  of  goods  by  wholesale  dealets  direct  to  the  consumera." 
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commerce  as  they  would  have  been  without  such  opposi- 
tion. The  findings  detail  many  instances  of  specific 
means  used  to  accomplish  the  various  classes  of  alleged 
uiJair  methods  of  competition,  and  which  we  deam  it 
unneccessary  to  set  out. 

Both  the  Saddlery  and  Harness  Manufacturers'  Asso- 
elation,  its  officers,  committees,  and  members  of  its  sub- 
sidiaiT  and  affiliated  associations,  were  ordered  to  cease 
and  desist  from  conspiring  or  combining  between  them- 
selves to  induce,  coerce,  and  compel  accessory  manufac- 
turers to  refuse  to  recognize  as  le^timate  jobbers,  entitled 
to  buj  from  manufacturers  at  jobbers'  prices  and  terms, 
individuals  and  concerns  doing  or  endeavoring  to  do  a 
combined  and  closely  affiliated  wholesale  and  retail  busi- 
ness; and  from  carrying  on  between  themselves  commu- 
nications having  the  purpose,  tendency,  and  effect  of  so 
inducing,  coercmg,  and  compelling  accessory  manufac^ 
turers  in  the  respect  above  reTerrea  to. 

The  Harness  Manufacturers  Association,  its  officers, 
committees,  and  members  of  its  subsidiary  and  affihated 
associations  were  ordered  to  cease  and  desist  from  (a) 
conspiring  or  combining  among  themselves  to  induce, 
coerce,  and  compel  manufacturers  and  jobbers  to  refuse 
to  sell  any  of  tne  competitors  of  retail  harness  manu- 
facturers* (b)  using  any  scheme  whereby  the  active 
membership  of  the  Harness  Manufacturers  Association 
concerted  to  favor  with  or  confine  their  patronage  to 
manufacturers  and  jobbers  comprising  the  associate 
membership  of  that  association  or  who  had  not  complied 
with  its  active  membership  by  selling  to  certain  com- 
petitors thereof;  (c)  using  or  continuing  any  system  of 
credentials  or  other  indication  of  manufactui*ers  and 
jobbers  sales  pohcies  with  regard  to  certain  competitors 
and  consumers,  and  from  encouraging  and  urging  retailers 
to  confine  their  patronage  to  or  to  patronize  maDufac- 
turers  and  jobbers  whose  sales  policy  is  in  harmony  with 
the  Harness  Manufacturers  Association's  requirements  as 
before  set  out;  (d)  inducing  members  of  the  Saddlery 
Association  to  use  their  influence  with  accessory  manu- 
facturers not  to  sell  to  mail  order  houses  or  otner  com- 
petitors of  retail  harness  manufacturers. 

In  our  opinion,  the  Commission's  finding  of  fact,  and 
the  existence  of  the  combinations,  schemes,  and  practices 
directed  to  be  discontinued,  are  amply  sustained  either 
by  undisputed  testimony  or  by  the  great  preponderance 
ox  the  evidence.  This  conclusion  is  not  overcome  by 
petitioner's  criticisms  addressed  to  specific  features  of  the 
testimony.  The  findings  of  fact  being  so  supported,  the 
Commission's  order  is.  m  our  opinion,  fuUy  justified  by 
the  authorities  to  wiiich  attention  has  already  been 
called,  including  especially  Eastern  States  Lumber  Co.  v. 
United  States,  supra,  where  a  state  of  facts  quite  similar 
to  that  found  here  was  held  to  amount  to  a  violation  of 
the  Sherman  Antitrust  Act. 
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In  view  of  what  has  appeared,  the  criticism  of  lack  of 
public  injury  is  without  lorce.  The  suggestion  that  nd 
damage  has  oeen  shown,  even  if  true  in  fact,  is  answereo 
by  the  consideration  that  the  remedy  afforded  by  the 
statute  is  preventive,  not  compensatory. 

The  order  of  the  Commission,  so  far  as  it  relates  to  the 
Harness  Manufacturers  Association,  its  officers,  com- 
mittees, and  the  members  of  its  subsidiary  and  affiliated 
iissociations,  is  affirmed. 


CURTIS  PUBLISHING  CO.  v.  FEDERAL  TRADE 

COMMISSION.* 

(Circuit  Court  of  Appeals,  Third  Circuit.     March  2, 

1921.) 

No.  2511. 

1.  Contracts  Key  No.  169 — Must  Be  Constritkd  with  Reference 

TO  Environment  and  Circumstances. 

There  can  be  no  just  construction  of  a  contract  without  an 
understanding  of  the  general  situation  and  the  causes  wliich  led 
to  the  making  of  the  contract. 

2.  Monopolies   Key   No.   17(2) — Prohibitions  of*  Clayton   Act 

Limited  to  Sales  and  Leases. 

The  provision  of  Clayton  Act,  section  3  (Comp.  St.,  sec. 
8S35c),  making  it  unlawful  to  lease  or  make  a  sale  or  contract 
for  sale  of  goods  on  condition  that  the  lessee  or  purchaser 
shall  not  deal  in  the  goods  of  a  competitor  of  the  lessor  or  seller, 
is  limited  to  contracts  of  lease  or  sale  by  the  clear  meaning  of 
Its  terms,  and  especialy  in  view  of  its  purpose  to  make  invalid 
certain  contracts  of  lease  or  sale  of  patented  articles  which 
the  Supreme  Court  had  shortly  before  held  to  be  valid. 

3.  Monopolies  Key  No.  17(2) — Contract  Appointing  District 

Agents    for    Distribution    of    Magazines    Held    Not    a 

"  Sale  '*  Contract. 

A  contract  by  a  magazine  publisher  whereby  it  appointed 
another  as  its  agent  In  a  limited  district  for  the  purpose  of  sell- 
ing and  distributing  its  magazines  to  retail  dealers  and  to 
boys  who  sold  at  retail,  the  district  agents  not  being  required 
to  purchase  the  magazines  but  merely  to  receive  and  distribute- 
them  and  to  pay  the  stipulated  price  for  those  which  they  did 
not  return  as  unsold,  is  not  a  contract  for  sale  of  goods,  so  that 
the  insertion  of  a  clause  therein  forbidding  such  district  agents 
to  sell  at  wholesale  the  magazines  of  any  other  publisher  with- 
out the  consent  of  the  principal  did  not  violate  tlie  Clayton 
Act. 

[Ed.  Note. — For  other  definitions  see  Words  and   Phrases, 
First  and  Second  Series,  Sale.] 

*  Reviewing  order  of  CommlsRion  in  Federal  Trade  Commission  «• 
Curtis  Publishiog  Co.,  II  F.  T.  20.  Petition  of  the  CommlRHlon  for  writ 
of  certiorari  In  this  case  was  grauted  by  the  Supreme  Court  on  Juo« 
6,  1921. 
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4.  MoNOPOTJKS  Key  No.  17(2) — Requirement  of  Indemnity  Cash 
I  Deposit  Held  Not  to  Make  Agency  Contbact  a  Sale. 

The  provision  of  a  contract  appointing  district  agents  for  the 
wholesale  distribution  of  magazines  that  the  agents  shall  de- 
posit with  the  publisher  a  cash  sum  as  security  (or  payment 
for  the  magazines  distributed  to  tliem,  which^sum  the  pub- 
lisher must  account  for  to  the  district  agent,  and  on  which  it 
must  pay  him  interest,  does  not  make  the  agency  contract  a  con- 
tract for  the  sale  of  the  magazines  within  the  provisions  of  the 
Clayton  Act,  since  the  deposit  Is  merely  a  cash  Indemnity  to 
secure  the  performance  of  the  agent's  agreement  and  not  a  pay- 
ment for  the  magazines  shipped  to  him. 

5.  Tsadb-Marks  and  Trade-Names  Key  No.  8(H,  New,  Vol.  8A 

Key-No.  Series — Unfair  CJompetition  Within  Trade  Com- 
mission Act  a  Judicial  Question. 

Under  the  Trade  Commission  act  (Comp.  St.,  sees.  8836a- 
8836k),  making  unfair  competition  in  interstate  commeroe  un- 
lawful, without  defining  unfair  competition,  the  determination 
of  whether  the  acts  established  amounted  to  unfair  competition 
is  a  judicial  question,  as  it  long  had  been  in  remedial  suits 
at  law   for  damages  and   injunction  suits  to   prevent  unfair 

competition. 

• 

C.  Trade-Marks  and  Trade-Names  Key  No.  801,  New,  Vol.  8A 
Key-No.  Series — Court's  Supervisory  Powers  Under  Trade 
Commission  Act  Included  Determination  of  Unfair  Com- 

PEl'ITION. 

Under  the  Trade  Commission  act  (Comp.  St.,  sees.  8836a- 
8S36k).  giving  to  the  Circuit  Courts  of  Appeals  supervisory 
powers  over  the  decisions  of  the  Trade  Commission,  but  making 
the  Commission's  findings  of  facts  conclusive,  the  courts,  in 
exercising  their  supervisory  powers,  can  determine  whether  the 
facts  established  show  unfair  competition ;  the  decision  of  that 
question  by  the  Commission  not  being  final. 

7.  Trade-marks  and  trade-names.  Key  No.  80i,  New,  vol.  8A  Key- 
No.  Series — Decision  on  unfair  trade  in  private  suit  is 
persuasive  in  procledings  under  Trade  Commission  Act. 
Where,  pending  proceedings  before  the  Trade  Commission  to 
determine  unfair  competition,  a  private  suit  was  instituted  by 
competitors  against  the  company  whose  methods  were  under 
investigation,  to  restrain  those  methods  as  unfair  competition, 
the  decision  in  that  suit  for  the  defendant  company,  though  it 
was  not  conclusive  in  the  proceedings  before  the  Trade  Coui- 
mfssion  or  on  review  thereof,  is  to  be  considered  by  the  sujier- 
visory  court,  with  a  view  to  avoiding  conflicting  holdings  under 
substantially  similar  states  of  fact 
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8.  Trade-habks  and  tbade-raueb  Ksy  No.  801,  New,  vol.  8A  Ket- 

No.  Series — Court  can  consider  pboof  not  inclttded  in 
Trade  Commission's  eindings. 
Under  tbe  Trade  Commission  act  (Comp.  St,  sees.  8836a- 
883Gk),  giving  the  Circuit  Coarts  of  Appeals  power  to  review  the 
decisions  of  the  Trade  Commission  and  to  enter  on  the  plead- 
ings, testimony,  and  proceedings  a  decree,  but  providing  that 
the  Commission's  findings  of  fact  shall  be  conclusive,  it  is  not 
only  the  province  but  the  duty  of  the  Circuit  Court  of  Appeals 
to  review  the  entire  testimony,  and  to  base  its  decree  not  only 
on  the  facts  found  by  the  Commission  but  also  on  those  estab- 
lished by  tlie  testimony  on  which  the  Commission  made  no 
findings. 

9.  Trade-marks  and  trade-names.  Key  No.  8(4,  New,  vol.  8A  Ket- 

Ao.  Series — ^Restrictivb  clause  in  contract  with  maga- 
zine DISTRIBUTING  AGENTS  HELD  NOT  UNFAIR. 

Where  a  magazine  publisher  had  built  up  an  extensive  circu- 
lation by  the  employment  of  schoolboys  as  salesmen,  and  an 
essential  element  of  the  system  was  the  use  of  district  agents, 
appointed  to  receive  the  magazines  from  the  publisher  and  dis- 
tribute them  to  the  boy  salesmen,  and  to  recruit  and  train  the 
boys,  the  insertion  in  the  contract  appointing  such  district 
agents  of  a  clause  prohibiting  them  from  wholesaling  other 
magazines  without  the  written  consent  of  the  publisher,  which 
clause  had  never  been  enforced  except  against  two  competing 
publishers  who  had  endeavored  to  reap  the  benefit  of  the  first 
publisher's  organization  by  inducing  its  district  agents  to  dis- 
tribute the  competing  magazines  to  the  boys,  was  not  unfair 
competition  and  can  not  be  prohibited  by  the  Federal  Trade 
Commission  under  the  Trade  Commission  act 

10.  Trade-marks  and  trade-names,  Key  No.  80i,  New,  vol.  8A 

Key -No.  Series — Evidence  held  not  to  show  restriction 

or  COMPETITORT. 

Evidence  introduced  before  the  Trade  Commission  that  theiv^ 
was  a  magazine  distributing  agency,  through  whom  the  competi- 
tors of  the  publisher  whose  practices  were  under  investigation 
could  distribute  their  periodicals  to  all  retail  dealers  through- 
out the  country,  shows  that  the  clause  in  the  contract  appoint- 
ing district  agents  which  restricted  such  agents  from  whole- 
saling competing  mi^^zines  without  the  consent  of  the  appoint- 
ing publisher  did  not  prevent  the  distribution  of  the  competing 
magazines. 

11.  Trade-marks  and  trade-names,  Key  No.  801,  New,  vol.  8A 

Key-No.  Series — Question  of  monopoly  important  in  de- 
termining UNFAIR  COMPETITION. 

Freedom  of  access  by  competitors  to  the  consumer  and  entire 
absence  of  monopoly  is  an  important  element  in  the  decision  of 
cases  of  alleged  unfair  competition  under  the  Federal  Trade 
Commission  act  (Compt.  St.,  sees.  8836a- 8836k). 
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12.  Injunction  Key  No.  9 — Doubt  as  to  right  if  at  authobizi 

REFUSAL. 

Injunction  is  so  drastic  and  prohibitive  a  remedy,  and  its 
issuance  by  a  court  of  equity  so  carefully  safeguarded,  that  to 
have  substantial  doubt  of  the  wisdom  of  its  issue  often  suffices 
to  withhold  it. 

13.  Trade-marks  and  Trade  Names  Key-No.  801,  New,  Vol.  8A 

Key-No.  Series — Supervision  or  Trade  Commission  Exee- 
%         cised  as  Other  Reviewing  Powers. 

The  power  given  the  Circuit  Court  of  Appeals  to  supervise  the 
injunctive  orders  of  the  Trade  Commission  was  intended  to  be 
exercised  as  those  courts  had  been  accustomed  to  exercise  tlielr 
reviewing  power  over  injunctions  by  lower  courts. 

(The  syllabus  is  taken  from  270  Fed.  881.) ' 

Petition  by  the  Curtis  Publishing  Co.  against  the  Fed- 
eral Trade  Commission  to  review  an  order  of  the  Com- 
mission requiring  petitioner  to  desist  from  certain  prac- 
tices found  by  the  Commission  to  be  unfair  competition. 
Order  of  Commission  set  aside. 

Prichard,  Saul,  Bayard  &  Evans,  of  Philadelphia,  Pa., 
and  Joseph  W.  Welsh,  John  G.  Milbum,  and  John  G. 
Milburn,  Jr.,  all  of  New  York  City,  for  plaintiff- 
Claude  R.  Porter  and  James  M.  Brinson,  both  of  Wash- 
ington, D.  C,  and  Joseph  A.  Burdeau,  of  New  York  City, 
for  defendant. 

Before  Buffington  and  WooUey,  circuit  judges,  and 
Morris,  district  judge. 

* 

BurriNGTON,  Circuit  Judge: 

On  July  5, 1917,  the  Federal  Trade  Commission  issued 
a  complaint  against  the  Curtis  Publishing  Company, 
alleging  that  it  had  used  unfair  methods  of  competition 
in  interstate  commerce,  in  violation  of  section  5  of  the 
act  of  Congress  of  September  26,  1914  (Comp.  St.,  sec. 
8836e) ,  and  had  also  violated  the  provisions  of  section  3 
of  the  act  of  Congress  of  October  15,  1914,  commonly 
known  as  the  Clayton  Act  (Comp  St.,  sec.  8836c).  This 
was  followed  by  an  amended  complaint  on  the  8th  day 
of  April,  1918.  The  Curtis  Company  answered  these  com- 
plaints, and  thereafter  a  large  amount  of  testimony  was 
taken,  to  which  we  will  hereafter  refer.  On  the  21st  day 
of  July,  1919,  the  Trade  Commission  made  its  findings  of 
fact,  and  from  these  findings  drew  the  conclusion : 

That  the  meUiod  of  competition  set  forth  in  paragraph  2  of  said 
findings  is,  under  the  circumstances  therein  set  forth,  in  violation 
of  the  provisions  of  section  5  of  an  act  of  Congress  approved 
September  26,  1914,  entitled  "An  act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for  otlier  pur- 
poses/' and  that  the  acts  and  conduct  set  forth  in  panigrapb  3 
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of  said  findings  are,  under  the  circumstances  therein  set  forth,  in 
violation  of  the  provisions  of  section  8  of  an  act  of  Congress  ap- 
proved October  15,  1914,  entitled  *'An  act  to  supplement  existing 
laws  against  unla'wful  restraints  and  monopolies,  and  for  other 
purposes." 

The  same  day  the  Commission  issued  a  restraining 
order  on  the  Curtis  Company  tx)  desist  from  continuing 
such  alleged  unfair  method  of  competition.  Thereupon 
the  Curtis  Publishing  Company  brought  this  proceeding 
to  obtain  a  review  of  such  order. 

The  act  of  September  26,  1914,  constituting  the  Trade 
Commission,  provides  as  follows : 

Sic.  5.  That  unfiir  methods  of  competition  in  commerce  are 
hereby  declared  unlawful.  ♦  ♦  ♦  Whenever  the  Commission 
shall  have  reason  to  believe  that  any  such  person,  partnership,  or 
corporation  has  been  or  is  using  any  unfair  method  of  competition 
in  commerce,  and  if  it  shall  appear  to  the  Commission  that  a  pro- 
ceeding by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  it  shall  issue  and  serve  upon  such  person,  partnership,  or 
corporation  a  complaint  stating  Its  charges  in  that  respect.  ♦  ♦  • 
The  testimony  in  any  such  proceeding  shall  be  reduced  to  writing 
and  filed  in  the  ofiice  of  the  Commission.  If  upon  such  hearing 
the  Commission  shall  be  of  the  opinion  that  the  method  of  com- 
petition in  question  is  prohibited  by  this  act,  it  shall  make  a 
report  in  writing  in  which  it  shall  state  its  findings  as  to  the  facts, 
and  shall  issue  and  cause  to  be  served  on  such  person,  partnership, 
or  corporation  an  order  requiring  such  person,  partnership,  or  cor- 
poration to  cease  and  desist  from  using  such  method  of  competi- 
tion. ♦  ♦  ♦  If  such  person,  partnership,  or  corporation  fails 
.  or  neglects  to  obey  such  order  of  the  Commission  while  the  same 
is  in  effect,  the  Commission  may  apply  to  the  Circuit  Court  of  Ap- 
peals of  the  United  States,  within  any  circuit  where  the  method 
of  competition  in  question  was  used  or  where  such  person,  partner- 
ship, or  corporation  resides  or  carries  on  business,  for  the  enforce- 
ment of  its  order,  and  shall  certify  and  file  with  its  application  a 
transcript  of  the  entire  record  in  the  proceeding,  including  all  the 
testimony  taken  and  the  report  and  order  of  the  Commission. 
Upon  such  filing  of  the  application  and  transcript  the  court  shall 
cause  notice  thereof  to  be  served  upon  such  person,  partnership,  or 
corporation  and  thereupon  shall  have  Jurisdiction  of  the  proceed- 
ing and  of  the  question  determined  therein,  and  shall  have  power 
to  make  and  enter  upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transcript  a  decree  affirming,  modifying,  or  set- 
ting aside  the  order  of  the  Commission.  The  findings  of  the  Com- 
mission as  to  the  facts,  if  supported  by  testimony,  shall  be  con- 
clusive. ♦  ♦  ♦  Any  party  required  by  such  order  of  the  Com- 
mission to  cease  and  desist  from  using  such  method  of  competition 
may  obtain  a  review  of  such  order  in  said  Circuit  Court  of  Appeals 
by  filing  in  the  court  a  written  petition  praying  that  the  order  of 
the  Commission  be  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  Commission,  and  thereupon  the  Com- 
mission forthwith  shall  certify  and  file  in  the  court  a  transcript 
of  the  record  as  hereinbefore  provided.  Upon  the  filing  of  the 
transcript  the  court  shall  have  the  same  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  tlie  Commission  as  in  the  case  of 
an  application  by  the  Conmiission  for  the  enforcement  of  its  order, 
and  the  findings  of  the  Commission  as  to  the  facts,  if  supported 
by  testimony,  shall  in  like  manner  be  conclusive. 

In  pursuance  of  the  last  provision  of  the  statute  quoted 
above,  the  Curtis  Company  by  this  proceeding  seeks  a 
review  of  the  Commission's  order,  which  order,  together 
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with  the  Commission's  findings  of  fact  and  the  condn- 
sion  drawn  therefrom,  are  printed  at  length  in  the  mar- 
gin.^ An  examination  of  these  finding  of  fact  shows  that 
no  findings  whatever  have  been  ma,&  in  reference  to  the 
greater  part  of  the  vast  volume  of  testimony  in  this  case, 
and  it  therefore  becomes  the  duty  of  this  court,  with 

^Pahaoraph  1.  That  the  respoBdent,  Curtis  Publishing  Co.,  Is  s  cor- 

S oration  organised  and  existing  under  and  by  virtue  of  the  laws  of  tbe 
tate  of  FennsylTania,  baving  Its  principal  office  and  place  of  bnsinen 
in  the  city  of  Philadelphia,  State  of  Pennsylvania,  and  Is  now,  and  was 
at  all  times  hereinafter  mentioned,  and  for  many  months  prior  thereto, 
engaged  in  the  publication,  sale,  and  distribution  of  weekly  and  monthly 
periodicals,  in  commerce  among  the  several  States  and  Territories  of  the 
United  States  and  the  District  of  Columbia. 

Par.  2.  That  in  the  course  of  such  commerce  the  respondent  has  entered 
Into  contracts  with  certain  persons,  partnerships,  or  corporations  to  sell 
or  distribute  its  magazines,  by  tbe  terms  of  which  contracts  such  persons, 
partnerships,  or  corporations  have  agreed,  among  Other  things,  not  to 
'*  act  as  agent  for  or  supply  at  wholesale  rates  any  periodicals  otlier  than 
those  published  bv  the  publisher,"*  the  respondent  herein,  without  tbe 
written  consent  of  such  publisher ;  that  of  such  persons,  partnerships,  or 
corporations  approximately  four  hundred  forty-seven  (447),  hereinafter 
referred  to  as  ''  dealers,"  are.  and  previous  to  entering  into  such  contracts 
with  respondent  were,  regularly  engaged  in  the  bnslnees  of  wholesale 
dealers  in  newspapers  or  magazines,  or  both,  and  as  such  are  as  afore- 
said engaged  in  the  sale  or  distribution  of  magazines,  or  newspapers,  or 
both,  or  other  publishers;  that  many  of  said  four  hundred  forty-seves 
(447)  dealers,  and  many  others  wbo  have  become  such  wholesale  dealen 
since  entering  into  such  contracts,  bound  by  said  contract  provision  as 
aforesaid,  have  requested  respondent's  permission  to  engage  also  in  the 
sale  or  distribution  of  certain  publications  competing  in  the  course  of  said 
commerce  with  those  of  respondent,  which  permission  as  to  said  com* 
peting  publications  has  been  uniformly  dented  by  respondent;  that  in 
enforcing  said  contract  provision  as  to  said  dealers,  and  in  denying  them 
said  permission,  responaent  has  prevented  and  now  prevents  ceruin  of 
its  competitors  ftrom  utilising  established  channels  for  the  general  dis- 
tribution or  aale  of  magazines  or  newspapers,  or  both,  of  diff^Hrent  and 
sundry  publishers;  that  such  established  channels  are  in  most  instances 
the  principal  and  most  efficient,  and  in  numerous  eases,  the  only  medium 
for  the  distribution  of  sucli  publications  in  the  various  localities  of  the 
United  States ;  that  such  method  of  competition  so  employed  by  respondent 
in  the  course  of  such  commerce,  as  aforesaid,  has  proved  and  is  unfair. 

Par.  3.  That  in  the  course  of  such  commerce  the  respondent  has  made 
sales  of  its  magazines  to  or  entered  into  contracts  for  the  sale  of  the  ssroe 
with  certain  persons,  partnerships,  or  corporations,  by  the  terms  of  which 
sales  or  contracts  for  such  sales  such  persons,  partnerships,  or  corpora- 
tions have  agreed,  among  other  things,  not  to  "  act  as  agent  for  or  supply 
at  wholesale  rates,  any  periodicals  other  than  those  publislied  by  the  pub- 
lisher," the  respondent  herein,  without  the  written  consent  of  such  pub- 
lisher ;  that  of  such  persons,  partnerships,  or  corporations  approximately 
four  hundred  forty -seven  (447),  hereinafter  referred  to  as  "  aealers,"  are. 
and  previous  to  entering  into  such  contracts  with  respondent  were, 
-  regularly  engaged  in  the  business  of  wholesale  dealers  in  newspapers 
or  magazines,  and  as  such  are  engaged  in  the  sale  or  distribution  of  maga- 
zines or  newspapers,  or  both,  of  other  publishers:  that  many  of  said 
four  hundred  forty-seven  (447)  dealers,  and  many  others  who  have  becosK 
such  wholesale  dealers  since  entering  into  such  contracts,  bound  by  said 
contract  provision  hereinabove  referred  to,  have  requested  respondent's 
permission  to  also  engage  in  the  sale  or  distribution  of  certain  puUleatiotts 
competing  in  the  course  of  said  commerce  with  those  of  respondent,  which 
permission  ss  to  said  competing  publications  has  been  uniformly  denied; 
that  in  enforcing  said  contract  provision  as  to  said  dealers,  and  in 
denying  them  said  permission,  respondent  has  prevented  and  now  prevents 
certain  of  its  competitors  from  utilising  established  chaniiels  for  tbe  gen- 
eral distribution  or  sale  of  magazines  or  newspapers,  or  both,  of  diiferent 
and  sundry  publishers ;  that  such  established  channels  are  In  most  In- 
stances the  principal  and  most  efficient,  and.  in  numerous  cases,  the  only 
medium  for  the  distribution  of  such  publicstions  in  the  various  localities 
throughout  the  United  States;  that  the  effect  of  said  contract  provinion 
has  been,  and  is,  to  substantially  lessen  competition  with  respondent's 
magazines,  and  tends  to  create  for  the  respondent  a  monopoly  In  the 
business  of  publishing  magasines  of  the  character  of  those  published  by 
respondent. 

Concluttions. — From  the  foregoing  findings,  the  Commission  concludes 
that  the  method  of  competition  set  forth  in  paragraph  2  of  ssld  findings 
is.  under  the  circumstances  therein  set  forth,  in  violation  of  the  provlsioBs 
of  section  6  of  an  act  of  Congress  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes,"  and  that  the  acts  and  conduct  set  forth 
In  paragraph  8  of  said  findings  are,  under  the  circumstances  therein  set 
forth,  in  violation  of  the  provisions  of  section  3  of  an  aet  of  Congress 
approved  October  IS,  1914,  entitled  "An  act  to  supplement  existing  iiws 
against  unlawful  restraints  and  monopolies,  and  for  other  purposes.** 
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a  view  to  giving  due  effect  to  such  testimony,  to  here  re- 
cite what  the  proofs  disclose  as  to  the  operations  of  die 
defendant  company  in  those  matters  in  which  there  has 
been  no  finding  of  fact  by  the  Commission.  And,  indeed, 
in  our  opinion,  such  an  examination  and  the  ascertain- 
ment of  the  facts  of  such  prior  business  dealings  of  the 
respondent  company,  is  absolutely  essential  to  a  full  un- 
dentanding  ana  a  just  determination  of  this  case.  Ac- 
cordingly to  the  facts  dediicible  from  such  testimony  this 
court  now  addresses  itself: 

The  Curtis  Publishing  Company  is  a  corporation  of 
the  State  of  Pennsylvania.  It  was  organized  in  1883 
with  a  capital  of  $2,500,000,  which  has  since  been  in- 
creased to  $25,000,000.  Its  business  was  the  publication 
of  periodicals,  and  from  its.  incorporation  until  about 
1897  that  business  was  the  publication  of  the  Ladies 
Home  Journal.  In  1897  it  acquired  the  Saturday  Even- 
ing Post,  and  in  1911  the  Country  Gentleman.  The 
Journal  was  a  monthly  publication;  the  other  two 
weekly.  From  1883  to  1909,  with  the  exception  of  a  brief 
period  of  an  experiment  of  circulation  in  1906  through 
wholesalers,  the  Curtis  Company  distributed  for  these  26 
years  the  Home  Journal  by  mail  and  through  the  Ameri- 
can News  Company,  the  ousiness  of  which  latter  com- 
pany was  the  circulation  and  sale  of  newspapers  and 
magazines  through  the  United  States.  The  arrangement 
between  the  Curtis  Company  and  the  News  Company 
was  one  of  a  distributive  agent  and  not  of  sale,  the  undis- 
tributed copies  being  returned  to  the  Curtis  Company  by 
the  News  Company.  The  Curtis  Company  distributed 
the  Saturday  Evenmg  Post  by  the  same  method  for  somii 
two  ^ears  after  its  acquisition,  but  in  the  latter  part  of 
1899  it  began  to  sell  and  circulate  that  publication  by  the 
addition  of  schoolboy  agents  to  its  selling  staff;  and  in 
that  connection  we  here  note  that,  while  the  attempted 
use  by  some  of  the  competitors  of  the  Curtis  Company  of 
these  schoolboys  as  the  agency  of  magazine  sale  and  per* 
sonal  delivery  to  customers  is  the  end  which  these  com- 
petitors have  in  view,  yet  as  the  means  of  such  control  ot 
the  schoolbo]^s  the  vital,  strategic  factor  underlying  this 
controversy  is  the  use  and  control  of  the  distributing 
agents  later  referred  to,  who  furnished  the  magazines  to 
the  boys,  and  who  are  the  operative  and  vital  connecting 
and  controlling  link  between  the  schoolboys  and  the 
Curtis  Company. 

These  combined  agencies  of  the  American  News  Com- 
pany and  the  schoolboys  organized  by  the  Curtis  Com- 
pany were  both  employed  m^  the  Curtis  Company  for 
some  10  years  thereafter.  During  this  time  the  new 
schoolboy  organization  had  grown  to  such  extensive  size 
and  had  been  so  successful  that  in  1910  the  Curtis  Com- 
pany wholly  discontinued  its  prior  status  of  distributive 
agency  with  the  American  News  Company,  and  there- 
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after  its  relation  with  the  News  Company  was  that  of 
sale  only,  instead  of  agency,  the  News  Company  not 
having  the  right  to  return  unsold  j)eriodicals  to  the  Curtis 
Company.  At  that  time  the  Curtis  Company  began  also 
contracting  with  and  sending  its  publications  to  inde- 
pendent wholesalers  throughout  the  country  who  were 
not  related  to  or  connected  with  the  American  Newi 
Company.  • 

In  addition  to  its  contracts  with  the  American  News 
Company  and  the  wholesale  dealers  in  newspapers  and 
magazines  in  the  various  cities  and  towns  of  the  United 
States,  the  Curtis  Company  has  also  made  contracts  with 
persons  and  concerns  who  had  not  previously  been  en- 
gaged in  the  sale  or  distribution  of  periodicals  for  distri- 
bution through  boys.  The  number  of  wholesale  dis- 
tributors of  all  kinds  under  contract  with  the  Curtis 
Company  was,  by  the  testimony,  shown  to  be  1,535. 

The  schoolboy  selling  organization  of  the  Curtis  Pub- 
lishing Company  was  started  by  that  company  in  1899. 
At  that  time,  as  we  have  said,  practically  all  magazines 
and  periodicals  were  distributed  through  the  American 
News  Companv.  The  Curtis  Company,  when  it  acquired 
the  Saturday  Evening  Post,  which  was  a  weekly  publica- 
tion, conceived  the  idea  of  increasing  its  circulation 
through  schoolboys.  The  success  of  the  plan  in  selling 
the  Post  was  such  that  it  was  extended  to  the  Home 
Journal  and  the  Country  Gentleman.  At  first  these  boy 
salesmen  got  their  copies  not  through  local  distributing 
agents  but  direct  from  the  Curtis  Company  in  Philadel- 
phia. But  as  their  number  grew  it  was  round  difficult 
to  deal  directly  Avith  them  from  the  home  office,  and 
the  Curtis  Company  therefore  appointed  district  dis- 
tributing agents  in  various  localities  whose  duty  it  was 
to  distrH)ute  the  periodicals  to  the  boys  and  wno  were 
likewise  charged  with  the  duty-  of  recruiting  and  super- 
vising^ the  boys  themselves.  These  distributing  agents, 
largely  drawn  from  the  ranks  of  the  schoolboy  salesmen, 
are,  as  we  have  said,  the  permanent  keystones  and  piv- 
otal and  controlling  factor  in  the  whole  plan,  for  the 
schoolboy  salesmen  oeing,  in  the  nature  of  tnings,  a  tem- 
porary and  changing  body,  they  must  be  constantly  re- 
cruited, and  this  recruiting  the  distributing  agents  do. 
The  distributing  organization  as  a  whole  has  been  devel- 
oped and  is  being  carried  on  at  large  expense.  At  the 
present  time  it  consists  of  approximately  of  1,500  dis- 
trict agents,  having  supervision  of  some  35,000  boy  sales- 
men, and  the  organization  is  kept  up  at  an  expense  of 
about  $1,500,000  a  year,  and  it  is  the  principal  agency 
employed  by  the  Curtis  Company  in  distributing  its 
periodicals,  and  without  control  and  undivided  loyalty 
of  which  its  business  would  materially  suffer. 

The  proofs  show  that  the  circulation  of  the  Post  in- 
creased very  rapidly  with  the  use  of  these  schoolboy 
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salesmen,  but  that  this  was  only  brought  about  by  the 
overcoming  of  many  difficulties  and  the  expenditure  of 
large  sums  of  money,  and  the  education,  so  to  speak,  of 
the  boys  and  their  parents,  and  eventually  by  the  use  of 
local  distributing  agents,  Tvho,  on  the  ground,  did  the 
work  the  Curtis  Company  originally  did  from  the  home 
office.  The  development  of  the  system  is  set  forth  in  the 
testimony  of  M.  E.  Douglas,  as  follows : 

Q.  Did  you  encounter  any  difficulties  in  circulating  through 
boys  the  way  you  did? — A.  Yes. 

Q.  What  were  soiue  of  them? — -A.  We  found  a  prejudice  in  tlie 
minds  of  the  parents  and  others  against  the  idea  of  having  boys 
sell  magazines  In  this  way.  They  looked  upon  the  work  of  selling 
magazines  as  being  the  same  as  the  work  done  by  newspaper  boys 
seUing  newspapers  on  the  streets.  There  was  a  prejudice  against 
it.  They  considered  the  newsboy's  work  as  blind-alley  work. 
We  had  to  make  our  methods  different  and  our  plans  different  in 
order  to  win  the  cooperation  of  the  parents  and  teachers  and 
others,  and  that  required  long  and  arduous  work  and  the  expendi- 
ture of  a  good  deal  of  money.  We  had  to  inject  into  our  plan 
an  educational  context  in  order  to  win  the  convinced  participation 
of  parents  in  our  phin  with  respect  to  boys. 

Q.  What  other  difflculties  did  you  have? — A.  We  found  the  boys 
fickle,  and  we  had  to  devise  various  ways  and  means  of  retaining 
their  interest  and  their  efforts.  Our  effort  was  almost  entirely 
to  get  steady  customers,  whom  tlie  boys  might  serve  regularly 
from  week  to  week,  nnd  we,  of  coui-se,  had  to  teach  the  boys  how 
to  do  this  and  tell  them  how. 

Q.  Did  you  secure  the  cooperation  of  the  parents  and  the 
teachers  of  the  boys  you  had  selling  the  Saturday  Evening  Post? — 
A.  We  did. 

Q.  Was  the  Post  in  tlie  beginning  known  throughout  the  coun^ 
ti"y? — A.  It  was  not  known  west  of  the  AUeghenies. 

Q.  What  was  the.  character  of  the  boys  who  were  selling  the 
Saturday  Evening  Post  at  the  time  you  mentioned? — A.  Almost 
all  lK»me  boys  and  schoolboys,  who  sold  nothing  but  our  maga- 
zines. 

Q.  Explain  the  plan  you  had  of  selling  copies  of  the  Saturday 
Evening  Post  through  boys. — A.  As  I  stated,  the  boys  sent  in  their 
remittances  and  orders  to  Philadelphia,  and  we  mailed  the  copies 
back  to  the  boys.  Then,  in  order  to  carry  out  or  in  order  to 
accomplish  our  plans,  we  had  to  make  it  possible  for  the  boys 
to  learn  how  to  sell.  A\>  began  printing  leaflets  and  pamphlets 
and  house  organs,  in  which  we  placed  suggestions  for  the  guidance 
of  the  boys,  telling  them  what  to  say  about  the  publications — tell- 
ing them  what  to  say  about  the  articles  or  features  of  the  publi- 
cations. We,  in  short,  hud  almost  to  put  into  the  mouths  of  boys 
what  they  should  say  about  the  articles  in  the  magazines,  and  we 
had  to  help  them  to  identify  the  class  of  readers  to  whom  to  go. 
We  had  to  associate  the  particular  article  with  the  prospective 
purchaser  in  the  mind  of  the  boy,  In  order  tliat  he  might  Judge 
how  to  intelligently  approach  the  reader  who  would  be  most  apt 
to  buy  the  particular  article  or  issue.  That  required  a  good  deal 
of  work,  in  addition  to  the  other  necessity  of  getting  tlie  convinced 
participation  of  the  parents  of  the  boys  In  this  proposed  plan. 

Q.  How  did  you  obtain  the  participation  of  the  parents  and 
teachers?— A.  We  built  up  a  circulation  of  25,000  to  40,000,  and 
then  we  found  it  difficult  to  make  further  Increases.  The  in- 
creases that  had  been  made  up  to  that  point  did  not  follow,  and 
we  began  to  analyze  the  reasons  for  that,  and  we  found  that  it 
was 

Q.  How  did  you  obtain  the  participation  of  the  parents  and 
teachers  that  you  spoke  about? — A.  By  emphasizing  the  business 
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training  value  of  this  work  and  pointing  out  what  was  inTolved 
in  it 

Q.  How  was  that  done? — ^A.  By  concrete  illustrations  as  to  what 
was  involved  in  that. 

Q.  Was  that  done  by  traveling  men  or  correspondence?— A.  We 
began  with  a  few  traveling  men  in  about  1901,  and  we  gradually 
increased  the  force,  so  that  we  had  traveling  men  as  well  as  corre- 
spondence helping  to  this  end. 

Q.  What  educational  feature  was  incorporated  in  your  method?-- 
A.  Eventually  we  worked  out  the  plan  of  the  League  of  Curtis 
Salesmen. 

Q.  The  what?— A.  The  League  of  Curtis.  Salesmen. 

Q.  What  was  that? — A.  A  league  composed  of  the  organization 
of  our  better  boys — the  boy  reaching  the  highest  rank  In  the  leajnie 
is  assured  of  a  good  salaried  position  obtained  by  us  for  him. 
There  are  several  ranks  in  the  league.  This  was  the  culmination 
of  our  effort  at  imparting  the  educational  content  to  the  parents. 

Q.  That  was  the  culmination  of  your  effort  that  began  in  1899 
or  1000,  when  you  first  started  to  break  down  this  prejudice  of 
the  parents  and  teachers? — ^A.  Yes,  sir. 

Q.  Which  you  testified  about?— A.  Yes,  sir. 

Q.  Was  there  anything  with  respect  to  the  vocational  training 
of  boys,  other  than  you  have  testified,  with  respect  to  the  instruc- 
tion that  you  gave  them? — A.  Oh,  yes;  we  have  used  moving-pic- 
ture films,  and  we  have  had  conventions— 

Q.  I  mean  at  that  time. — A.  In  the  early  time? 

Q.  Yes. — A.  We  emphasized  points  like  this:  Boys  in  connec- 
tion with  this  work  have  opportunities  to  learn  something  about 
the  keeping  of  accounts,  because  they  have  accounts  to  keep  with 
their  customers  and  with  the  district  agent,  and  we  emphasized 
the  desirability  of  learning  salesmanship  by  reason  of  the  fact 
that  the  vocation  of  salesmanship  is  one  of  those  vocations  hav- 
ing a  large  number  of  people  employed  in  It — ^larger,  in  fact,  tbiiD 
all  but  three  or  four  other  vocations,  perhaps.  For  instance, 
bookkeeping — that  is  taught  in  almost  every  public  school,  yet 
there  are  several  salesmen  for  each  bookkeeper,  and  you  hardly 
find  salesmanship  taught  in  any  high  school — at  least  not  one 
in  a  thousand. 

Q.  At  that  time,  in  1800  and  1000,  the  boys  were  in  direct  era- 
tact — that  is,  the  boys  who  were  selling  the  Saturday  Evenisg 
Post — were  in  direct  contact  with  the  main  office  of  the  Curtis 
Publishing  Company  in  Philadelphia? — A.  Yes,  sir. 

Q.  Did  yon  have  any  local  agents  at  that  time — ^In  the  begin- 
ning?— A.  Not  in  the  beginning. 

Q.  What  gave  rise  to  the  appointment  of  local  agents?  Just 
briefly  explain  that,  Mr.  Douglas. — A.  We  found  need  of  local 
supervision. 

Q.  Local  supervision  of  the  boys? — ^A.  Local  supervision  of  the 
boys — ^yes,  sir — in  order  to  adapt  it  locally,  to  meet  local  condi- 
tions, the  plans  I  have  described.  That  is  when  we  began  ap- 
pointing district  agents. 

Q.  When  did  you  appoint  the  first  district  agent  of  the  Curtis 
Publishing  Company? — A.  The  first  district  agent  was  appointed  in 
about  1001. 

Q.  Who  was  it? — A.  Beverly  Roy  Dudley,  of  Richmond,  Va. 

Q.  Was  he  a  boy  salesman? — A.  He  had  been  a  boy  salesman. 

Q.  He  had  been  a  boy  salesman? — ^A.  Yes,  sir. 

Q.  He  was  the  first  district  agent  appointed? — ^A.  Yes,  sir;  tbe 
first  district  agent  appointed. 

Q.  Who  was  the  next  agent  appointed?— A.  I  think  the  next  was 
Wallace  Greenbaum,  of  Denver,  Colo. 

Q.  Had  he  been  a  boy — a  Curtis  boy? — ^A-  Yes,  sir ;  he  had  been 
a  Curtis  boy. 
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Q.  Did  yon  keep  on  appointing  district  agents  after  that,  from 
time  to  time? — ^A.  We  appointed  a  few  and  watched  them  to  see 
what  developed,  and,  as  excellent  progress  followed,  then  we  began 
Appointing  other  district  agents  Just  as  fast  as  we  could  every- 
where. 

Q.  Have  you  any  idea  about  how  many  you  had  after  the  first 
six  months — ^just  approximately? — A.  We  probably  worked  for 
about  three  months  with  a  dozen  to  see  what  the  developments 
were.  Then  within  six  months  after  that  I  should  say  we  had  a 
hundred  or  two. 

Q.  What  was  the  main  reason  for  your  appointing  these  district 
agents  and  what  were  they  supposed  to  do? — A.  We  wanted  a  rep* 
resentative  locally — an  agent  locally — tcho  toould  coach  these  hoys 
and  train  them  an  salesmen.  We  wanted  to  shift,  toith  respect  to 
this  effect,  the  center  of  gravity  from  Philadelphia  to  these  cities 
and  have  an  agent  there  who  would  coach  these  boys  and  do  the 
^ame  things  we  were  doing  at  Philadelphia. 

Q.  Did  that  involve  meeting  with  the  parents  and  teachers?-^ 
A.  Yes,  sir ;  that  involved  meetings  with  the  parents  and  teachers. 

Q.  What  did  the  agent  have  to  do  at  that  time  with  respect  to 
making  any  reports? — ^A.  Very  soon,  in  due  course,  after  we  had 
appointed  a  considerable  number  of  them,  so  it  became  a  practical 
thing,  then  we  began  to  ask  them  to  make  reports  of  sales  by  boys 
individually.  Of  course,  when  we  appointed  one  of  those  agents 
we  turned  over  to  the  agent  all  the  boys  in  the  town  who  had  been 
previously  buying  from  us  and  asked  them  to  buy  from  the  district 
agent,  thereby  giving  the  district  agent  the  local  organization  to 
start  with,  giving  them  the  boys  we  had  been  previously  supply- 
ing ;  and  as  soon  as  it  became  a  practical  thing  we  had  these  agents 
report  to  us  the  sales  by  the  boys  individually. 

Q.  So  after  1901,  which  was  the  beginning  of  the  employment  of 
-district  agents,  you  testified,  I  thinkt  that  you  put  in  more  from 
time  to  time  at  various  places? — A.  Just  as  fast  as  we  could. 

Q.  Now,  at  that  time,  how  were  the  district  agents  located 
and  found — selected? — A.  They  were  placed  largely  by  correspond- 
ence, for  the  reason  that  in  the  early  days  we  did  not  have  an 
adequate  force  of  men.  We  had  applications  from  a  number  of  the 
boys  asking  for  appointment.  In  our  house  organs  we  made  men- 
lion  of  the  arrangements  that  had  been  made  with  district  agents. 

Mr.  Daly.  What  question  Is  he  answering? 

Mr.  Welch.  He  is  answering  how  the  district  agents  were  se- 
lected and  found. 

The  WiTNsss.  In  our  house  organs  we  made  mention  of  the  ar- 
rangements that  had  been  made  with  Beverly  Roy  Dudley,  and 
with  Wallace  Greenbaum,  and  with  others,  and  this  resulted  in 
applications  coming  to  us  from  boys  in  other  cities,  who  wanted 
similar  arrangements  made. 

Q.  Did  you  have  any  traveling  men  appointed  then? — A.  We 
had  a  few ;  yes.  Then,  as  we  found  this  plan  proving  successful, 
we  advertised.    We  advertised  for  persons  to  act  as  agents  for  us. 

Q.  And  this  was  covering  the  period  from  1901  up  to  about 
when?  That  Ls,  it  was  a  continuing  period,  after  1901? — ^A.  Con- 
tinuing period;  yes. 

Q.  Now,  what  was  the  character  of  the  men,  other  than  boys, 
that  were  appointed  district  agents? — A.  Chiefly  retail  dealers. 

Q.  Retail  dealers  in  what? — ^A.  News  dealers,  stationers,  book 
stores,  druggists,  tobacconists,  candy  stores  occasionally — every 
kind  of  a  retail  store. 

Q.  Did  you  endeavor  at  first  to  obtain  as  district  agents  one  of 
the  boys  who  had  been  selling  the  Post? — ^A.  The  preference  was 
Always  given,  under  our  original  instructions,  to  one  of  the  boys 
who  had  previously  been  selling,  if  there  were  one  qualified  for 
leadership  of  the  others. 

Q.  And,  following  that,  your  traveling  men  or  you  would  appoint 
«  retail  dealer? — A.  Some  one  qualified  for  leadership,  ohiefiy 
retailers. 
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Q.  And  you  kept  on  appointing — did  you  after  that  keep  on 
appointing  boys  as  district  agents,  wherever  available? — K  Yes; 
we  still  do  so. 

Q.  And  still  do  it?— A.  Yes. 

Q.  That  is,  boys  who  previously  sold  the  Post  and  the  Cnrtla 
publications? — A.  Yes;  there  are  thouaands  of  6oy*,  right  now, 
looking  forward  to  the  time  when  they  may  get  to  be  district 
agents, 

Q.  What  did  you  do  wltli  respect  to  extending  district  agents 
or  not? — A.  In  about  1909  we  began  to  use  traveling  men  on  a 
hirge  scale,  to  appoint  district  agents  in  towns  where  we  then  had 
not  appointed  them. 

From  this  it  will  be  seen  that  the  development  of  these 
district  agents  was  a  natural  outgrowth  of  the  commercial 
and  fair  development  of  the  business;  that  the  first  dis- 
trict agent  was  appointed  in  1901 ;  that  the  first  appoint- 
ees were  old  boy  salesmen;  that  on  the  district  agents 
was  placed  the  responsibilitv  of  personally  dealing  with 
the  boys  locally,  instead  of  from  the  home  office  at  I^hila- 
delphia ;  that  l)eginning  with  a  few  such  local  distributing 
agents  the  success  of  the  movement  developed  rapidly; 
and,  indeed,  the  very  business  of  these  distributing  agents, 
which  these  two  competing  companies  seek  to  share, 
namely,  the  boy  force  of  these  agents,  was  turned  over  to 
the  agents  originally  by  the  Curtis  Company  itself. 

As  the  plan  of  working  through  distributmg  district 
agents  proved  successful  the  Curtis  Company  began  ad- 
vertising for  persons  to  act  as  distributing  agents — ^  news 
dealers,  stationers,  book  stores,  druggists,  tobacconists, 
candy  stores,  originally — every  kind  of  a  retail  store." 
However,  the  preference  was  always  given  to  one  of  the 
boys  who  had  developed  in  the  boy  organization,  and 
the  extent  of  this  preierence  for  the  boys  was  shown  by 
the  fact  that,  out  of  1,700  or  1,800  distributing  agents,  the 
Curtis  Company  had  had,  in  1910,  about  85  per  cent  of 
boys  and  retail  dealers.  Indeed,  the  fact  that  from  the 
boys  there  were  being  developed  trained  distributing 
agents,  and  that  these  aistributing  agents  were  recruiting 
new  boys,  shows  how  widespread  and  correlated  the  two 
factors  were. 

Q.  About  how  many  district  af2:ents  did  the  Curtis  Publisbing 
Company  have  in  1910,  approximately,  if  you  Imow  now?— A. 
About  1,700  or  1,800. 

Q.  Did  they  have  that  many  as  early  as  1910? — A.  I  thinlc  so. 

Q.  You  testified  that  most  of  these  district  agents,  in  1910,  were 
boys  and  retail  dealers.  Can  you  give  any  estimate  of  what  per- 
centage were  boys  and  retail  dealers? — A.  About  85  per  cent. 

This  general  plan  seems  to  have  been  original  with 
the  Curtis  Company,  the  proof  being  that  "  at  that  time 
there  was  no  other  publisner  of  magazines  which  circu- 
lated its  magazines  through  local  dii^rict  agents  supplied 
directly  by  the  publisher  and  by  the  boys.'°  It  will  thus 
be  seen  that  in  its  novelty  and  success  it  was  a  new  factor 
within  its  sphere  of  developing  a  new  and  not  of  operat- 
ing an  old  field  of  commerce. 
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Up  to  1910  the  distributing  district  agents  sold  their 
publications  direct  to  the  boyjB  only,  and  retail  news  deal- 
ers were  supplied  by  the  American  News  Company. 
Shortly  before  that  tune,  owing  to  business  friction  be- 
tween the  Curtis  Company  and  the  American  News  Com- 
pany, the  district  distributing  agents  were  left  free  to 
deliver  copies  of  the  Evening  Post  to  retailers,  and  this 
arrangement  was  later  extended  to  the  Ladies'  Home 
Journal.  Up  to  the  year  1910  the  Curtis  Company's  dis- 
trict agents  wholesaled  no  other  magazines  than  the  Cur- 
tis Company's  Post  and  Ladies'  Home  Journal,  a  business 
practice  to  which  no  one  is  shown  to  have  objected  as 
unfair  business  competition.  The  expense  of  maintain- 
ing these  sales  through  the  distributing  district  agents 
and  the  boys  at  large  amounted  in  1908  to  over  $250,000 
and  in  1909  to  over^76,000. 

In  1912  the  Curtis  Company  acquired,  as  we  have  said, 
the  Country  Gentleman  and  distributed  it  through  its 
distributing  district  agents  and  boys  and  through  the 
American  News  Company  in  the  same  way,  and  from 
that  time  on  has  continued  to  expend  large  sums  for 
prizes,  etc.,  among  its  distributing  agents  and  the  boys, 
approximately  the  following  sums:  1913,  $89,000;  1^14, 
$88,000;  1915,  $126,000;  1916,  $184,000;  1917,  $136,000. 
The  personal  character  of  the  work  of  the  local  distribut- 
ing agents  and  the  personal  relation  of  these  boys  to  the 
Curtis  Company  and  its  local  distributing  agents  was 
shown  by  the  proofs.  As  a  part  of  the  boys'  compensa- 
tion, the  company  paid  the  dues  in  the  Y.  M.  C.  A.  of  a 
large  number  of  boys;  these  membership  fees  now 
amounting  to  $2,500  a  year. 

A  league  of  what  is  called  ^'Curtis  salesmen"  was 
formed  among  the  boys,  membership  in  which  was  de- 
pendent on  their  standing  in  their  local  school  work  and 
on  their  efficiency  as  salesmen,  both  of  which  features  it 
was  the  work  of  the  local  distributing  agent  to  oversee. 
The  boys  reaching  the  highest  rank  in  this  league  were 
assured  good  salaried  positions  on  leaving  school,  and 
their  hi^  character  and  the  success  in  training  them  id 
proved  on  the  record  by  the  fact  that  at  the  time  the 
proofs  were  taken  there  were  2,000  applications  on  file 
from  some  of  the  best  business  concerns  of  the  country 
asking  for  these  boys.  The  personal  character  of  this 
work  of  the  local  distributing  agents  and  the  cooperation 
of  the  company's  traveling  agents  in  the  organization  ol 
this  league  of  the  boys,  and  the  time,  patience,  and  ex- 
penses expended  in  its  formation  are  fully  set  forth  on 
the  recora,  and  show  beyond  all  question  that  this  wide* 
spread,  novel,  and  effective  selling  organization  of  dis- 
tributing agents  and  boy  salesmen  is  a  part  of  the  com- 
plainant's business,  fairly  and  laboriously  built  up  by  it, 
and  leaves  no  doubt  that  its  morale,  efficiency,  and  good 
will  was  a  business  asset  and  in  the  distribution  of  maga- 
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zines  of  great  value ;  and  its  continuance  and  its  success 
Was,  in  the  main,  bottomed  on  the  undivided  loyalty  of 
the  local  distributing  agents  and  on  their  continuing  to 
remain  distributing  agents  of  the  Curtis  Company  alone- 
The  proofs  show  that  the  compensation  of  these  boys 
and  the  distributing  district  agents  was  fair;  taking,  as  an 
example,  of  the  five  cents  paid  by  a  customer  to  the  boy  for 
a  copy  of  the  Saturday  Evening  Post  two  cents  went  to 
the  boy,  one-half  of  one  cent  to  the  distributing  agent, 
and  two  and  a  half  cents  went  to  the  Curtis  Company  for 
publishing  and  delivering  the  magazine  to  the  district 
agent.  Indeed,  the  personal  character  of  the  relation- 
ship and  the  distributing  agents,  as  the  prime  element  in 
the  whole  plan,  is  stated  by  Charles  W.  Eliot,  late  presi- 
dent of  Harvard  University,  who  says : 

The  method  of  the  Curtis  Publishing  Company  in  enlisting  a 
large  number  of  boys  who  are  still  at  school  in  selling  its  publica- 
tions and  teaching  them  how  to  sell  the  journals  to  the  advan- 
tage of  the  company  and  to  their  own  profit  gives  a  useful  ex- 
ample of  cooperation  between  schools  and  induatrlal  companies 
in  the  training  of  boys.  It  is  a  first-rate  example  of  vocatioDal 
training  given  by  a  commercial  company  during  the  period  of 
school  life.  The  Curtis  Publishing  Company's  method  has  prored 
successful  in  several  important  respects:  First,  it  has  provided 
the  company  with  a  large  body  of  effective  young  distribiUors  of 
its  products;  secondly,  it  has  kept  thousands  of  boys  in  school 
longer  than  they  would  otherwise  hare  stayed  there;  thirdly,  it 
has  taught  them  thrift  and  accurate  accounting,  an  invaluable 
lesson;  fourthly,  it  has  given  many  thousands  of  boys  a  knowl- 
edge of  the  art  of  selling  journals,  which  easily  becomes  available 
In  uTany  other  businesses;  fifthly,  it  places  many  boys  in  good 
situations  on  well-groimded  recommendations,  when,  being  fit  for 
larger  service,  they  leave  the  employ  of  the  Curtis  Publishing 
Company.  The  Curtis  method  has  thus  been  of  great  service,  not 
only  to  more  than  50,000  boys  but  also  to  employers  in  a  large 
variety  of  industries.  It  should  be  clearly  understood  that  boys 
who  avail  themselves  energetically  of  the  offers  of  the  Curtis 
Publishing  Company  can  still  have  half  of  their  afternoons  for 
play,  and  can  earn  by  diligence  out  of  school  hours  not  only 
their -pocket  money  but  a  considerable  savings-bank  d^;>osit  in  the 
course  of  four  or  five  years.  The  winning  of  this  deposit  is  likely 
to  affect  beneficially  the  whole  future  career. 

The  proofs  show  that  95  per  cent  of  these  boys  sell  only 
the  publications  of  the  Curtis  Company,  and  that,  in 
view  of  their  school  duties  and  in  deference  to  the  wishes 
of  their  parents,  the  sales  for  the  Curtis  Company  is  the 
limit  of  their  selling  power,  and  if  they  sell  other  maga- 
zines they  must  cut  down  the  Curtis  sales.  The  proofs 
show  that  the  Curtis  Company  expended  in  the  main- 
tenance of  district  agents  and  boys  in  the  four  years, 
1914  to  1917,  both  inclusive,  over  $5,500,000,  and  they 
abundantly  satisfy  us  that  this  method  of  distribution 
is  an  entity  made  up  of  the  joint  activity  and  personal 
cooperation  of  district  distributing  agents  and  boy  dis- 
tributors and  their  relationship  to  the  Curtis  Company, 
each  one  of  the  three  being  aependent  upon  the  other 
two  for  the  proper  cooperating  and  interrelated  dis- 
tribution of  the  respondent's  publications  smd  promptly 
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famishing  the  same  to  the  reading  public,  and  that  this 

fdan  originated  with  and  was  built  up  by  the  Curtis 
]!ompany  through  years  of  patient  effort  and  at  great 
expense,  and  that  it  forms  the  basic,  practical  meth^  of 
distributing  and  marketing  the  Curtis  Company's  pub- 
lications and  is  a  business  asset  of  great  value^  and  that 
the  vital  and  basic  element  in  this  business  is  the  un- 
divided loyalty  and  personal  interest  and  influence  of  the 
distributing  agents. 

After  the  success  of  this  plan  had  been  demonstrated 
by  the  work  and  money  of  the  Curtis  Company,  it  is  to 
be  noted  as  an  evidence  of  business  morality  among  the 
magazine  publishers  that  but  2  of  the  400  magazine  pub- 
lishers made  any  effort  to  take  away  from  the  Curtis 
Company  the  undivided  services  of  its  distributing 
agents.  And  it  will  be  further  noted  this  effort  was  in- 
volved in  and  became  the  subject  of  judicial  considera- 
tion in  a  suit  hereinafter  referred  to.  Pictorial  Review 
Co.  V.  Curtis  Publishing  Co.  (D.  C),  256  Fed..  209. 
There  the  court,  in  its  opinion,  held  as  to  the  relative 
conduct  of  those  2  competitors : 

The  defendant,  in  insisUna  upon  maintaining  the  integrity  of 
its  system,  is  not  in  my  opinion  guilty  of  unfair  trade.  On  the 
contrary,  the  complainant,  in  attempting  to  avail  itself  of  this 
system,  is  engaging  in  unfair  trade.  That  it  can  not  build  up  a 
system  of  its  own,  if  it  desires  to  do  so  and  wiU  go  to  the  trouble 
and  expense,  I  do  not  believe.  It  is  attempting  here  to  secure 
a  preliminary  injunction  to  prevent  the  defendant  from  contract- 
ing with  the  latter's  district  agents  not  to  market  the  Pictorial 
Review  through  boys  and  dealers.  To  grant  such  an  injunction 
would  break  up  what  I  think  is  a  perfectly  legitimate  system  for 
the  promotion  of  sales  of  the  defendant's  magazines,  and  would 
enable  the  complainant,  without  expense,  to  employ  the  organiza- 
tion built  up  and  fostered  by  the  defendant. 

Turnii^,  then,  to  the  proofs  in  regard  to  the  acts  of 
the  Curtis  Company  and  these  two  competitors  which 
form  the  basis  of  this  proceeding,  we  note  that  in  1910 
the  Success  Company,  which  published  the  Post  Maga- 
zine, now  the  National  Post  J&fagazine,  endeavored  to 
make  use  of  the  Curtis  ornnization.  But  from  1912  to 
1917  the  services  of  the  ooys  in  the  organization  de- 
scribed have  been  utilized  solely  by  the  Curtis  Company 
Durinj^  that  time  a  number  of  other  magazines  and 
periodicals  had  been  wholesaled  to  retail  dealers  by  some 
366  of  respondent's  district  distributing  agents,  out  of  a 
total  of  1,375.  This  has  been  done  with  the  understand- 
ing that  no  use  should  be  made  of  the  respondent's  boy 
orranization  for  the  sale  of  the  periodicals  of  such  pub- 
lishers. The  proofs  further  show  that  about  1917  the 
two  magazine  companies,  which  published  the  four 
magazines  referred  to,  undertook  to  avail  themselves  of 
this  boy  organization  of  the  Curtis  Company.  One  of 
these  companies  was  the  Pictorial  Review  Company, 
which  published  the  Pictorial  Review;  the  other  the 
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Crowell  Publishing  Company,  which  publishes  four 
magazines,  namely,  Women's  Home  Companion,  Ameri- 
can Magazine^  Farm  and  Fireside,  and  Every  Week. 
These  compames  have  built  up  a  great  business  and  great 
circulation  of  their  magazines  through  the  American 
News  Company  and  bv  other  means  open  to  them,  as  to 
which  reference  is  maae  in  the  testimony  of  Messrs.  Beck 
and  MacKinnon. 

As  we  have  seen,  the  Pictorial  Company  depended  en- 
tirely, in  the  matter  of  single  copy  sales,  on  the  American 
News  Company  and  its  facihties.  Seeing  this,  they 
sought  to  secure  the  local  distributing  agents  who  are 
under  contract  with  the  Curtis  Publishing  Company, 
"  in  order  to  secure  a  wider  and  more  efficient  and  better 
service  and  more  circulation."  The  proofs  show  the 
commercial  significance  of  this  effort  was  that — 

If  we  could  reach  all  of  the  wholesalers  in  the  country^-that 
is  to  say,  if  we  could  do  business  with  all  of  them — ^I  think  the 
doubling  of  our  single  copy  sales  (that  is,  a  sale  by  boys)  would 
not  be  unreasonable  to  expect  on  Every  Week, 

In  addition  to  the  effort  to  reach  the  distributing  agents 
of  the  Curtis  Company,  the  proofs  show  that  efforts  were 
made  to  reach  the  boys  whom  the  distributing  agents  had. 
At  first  no  objections  were  made  by  the  Curtis  Company, 
in  a  number  of  cases,  to  its  district  distributing  agents 
handling  these  perodicals : 

with  Every  Week,  as  with  Pictorial,  we  frranted  permission  In 
a  number  of  early  cases,  until  it  developed  that  the  methods  in 
use  were  contemplated  to  be  generally  objectionable  to  ua 

These  later-developed  methods,  after  February,  1917, 
are  shown  by  the  proofs  that — 

In  the  case  of  Every  Week  we  found  that  they  were  beginning 
to  sell  through  boys. 

The  letters  of  the  Pictorial  Company,  which  be^an 
about  January  20, 1917,  and  were  sent  to  the  distributmg 
agents  of  the  Curtis  Company,  among  other  things, 
stated : 

We  are  ready  to  supply  you  directly  with  such  copies  of  Pictorial 
Review  as  you  can  sell  through  boys,  •  ♦  •.  Tour  boys  should 
be  able  to  do  a  corking  business. 

In  the  specific  instructions  sent  out  to  give  these  Curtis 
distributing  agents,  they  were  directed  by  the  Pictorial 
Review  to  get  your  boys  busy  getting  orders  for  regular 
monthly  delivery."  That  the  purpose  was  to  undermine 
the  sale  of  the  Home  Journal  by  the  Curtis  Company's 
boys  is  clearly  indicated  in  a  circular  dated  November  28, 
1917,  in  which  they  said : 

May  be  you  have  some  newspaper  or  route  boys  whom  you  could 
fcet  started  with  a  monthly  delivery  by  offering  them  this  bonus 
in  addition  to  their  regular  four  cents. 
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Thus,  the  testimony  of  Smith,  of  Washington  City,  is 
that  an  agent  of  the  Pictorial  Company  came  to  his  office 
and= — 

wanted  me  to  take  •ome  copies  from  t\ie  WashiDgton  News  Com- 
pany and  get  my  boys  who  were  selling  the  Saturday  Bvening 
Post  and  the  Ladles'  Home  Journal  to  try  them  out 

The  proofs  further  show  that  it  was  to  be  done  in  an 
underhand  manner ;  the  witness  stating : 

Before  I  had  a  chance  to  refuse  It,  it  was  offered  to  me  with 
the  suggestion  that  I  could  get  it  In  my  sister-in-law's,  or  my  wlfe^s 
or  in  the  name  of  a  couple  of  men  who  worked  around  the  office. 

The  proofs  further  show  that  Smith  was  a  sales  boy 
who  had  grown  up  with  the  Curtis  Company  sales  agency, 
having  started  with  that  company  when  he  was  eight 
years  old.  The  proofs  show  that  Thomas  had  about  350 
Doys  sellinj^  for  nim  and  that  he  had  received  about  200 
from  the  Curtis  people  when  the  work  was  turned  over 
to  him ;  that  he  had  meetings  with  the  boys  at  the  Y.  M. 
C.  A.  and  the  boys'  homes.  Thomas  testified  that  Korb 
asked  him  to  handle  the  Pictorial.  ^^  He  said  he  would 
accept;  if  the  boys  wanted  any  copies,  to  let  them  have 
them."  Thomas  had  been  brought  from  Norfolk  and 
Newport  News,  where  he  had  been  working  for  the  Curtis 
Company,  to  Baltimore,  and  had  taken  charge  of  their 
business  tnere.  It  is  also  to  be  noted  that  while  Korb  was 
endeavoring  to  get  the  use  of  these  880  boys  through 
Thomas  the  latter  was  not  the  only  wholesaler  in  Balti- 
more; that  Cann,  Wilson,  and  Grape  were  wholesalers 
who  handled  the  publications  of  other  magazine  publish- 
ers, and  who,  it  is  fair  to  conclude,  were  all  competitors 
of  the  Curtis  Company,  could  get  their  service. 

The  Curtis  Company's  district  agent,  Kimbrough,  at 
Richmond,  was  also  approached.  iK  had  been  connected 
with  the  Curtis  Company  for  seven  years ;  had  grown  up 
as  one  of  their  boy  salesmen ;  had  worked  into  the  posi- 
tion of  district  agent  and  handled  no  other  magazines. 
There  were  other  wholesalers  in  Richmond,  the  proofs 
show,  namely,  the  Richmond  News  Company  and  Levy 
&  Co. ;  but  Kimbrough  was  asked  to  handle  the  Pictorial. 

They  said  they  wanted  to  get  away  from  the  American  News 
Company,  and  would  turn  their  store  business  over  to  me  if  I 
would  permit  the  sales  with  the  boys,  and  I  said  I  would  refer  the 
matter  to  the  Curtis  Publishing  Company. 

Q.  Those  are  the  only  boys  you  have? — ^A.  Yes,  sir. 

Q.  You  distribute  magazines  through  these  boys? — A.  Yes,  sir; 
Curtis  publications,  and  they  handle  only  Curtis  publications  as  far 
as  I  know. 

The  suggestion  was  likewise  made  to  him  that  he  could 
take  an  agency  for  the  Pictorial  in  somebody  else's  name. 

The  proofs  show  these  boys  form  a  dependable  body; 
that  they  had  their  own  permanent  customers ;  and  they 
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also  show  the  personal  work  of  Kimbrough.   In  these  re- 
spects the  testimony  of  Kimbrough  was : 

Q.  Did  you  have  any  talk  with  Mr.  Korb  <Nr  did  Mr.  Kerb  tay 
anything  to  yon  about  other  Curtis  agents  handling  Pictorial  Re- 
Tiew? — ^A.  Yes ;  he  said  that  there  was  no  objection  on  the  part  of 
the  company,  because  Smith,  at  Waflhlngton,  and  Schafler,  at  Pitts- 
burgh, were  handling  the  Pictorial  Review. 

Q.  Was  anything  said  about  your  brother  ^~A•  He  did  suggest 
that  I  could  do  that 

Q.  What  do  you  mean  by  "  could  do  that "  7— A.  That  I  could 
haye  taken  the  agency  in  somebody  else's  name. 

Q.  How  many  boys  have  you? — A.  Well,  it  runs  on  an  avenge 
of  around  100. 

Q.  Are  they  a  pretty  permanent  body? — ^A.  They  keep  at  a  pretty 
permanent  figure  of  about  100.  I  have  one  boy  who  was  selling 
before  I  was  district  agent,  and  he  is  still  selling,  and  others  come 
and  go,  and  last  two  or  three  years  or  a  fBW  weeks,  and  that  is 
about  the  way  it  works  out. 

Q.  They  have  permanent  customers  or  routes? — ^A.  Tes,  sir. 

Q.  What  kind  of  boys  are  they?  Where  do  you  get  them?— 
A.  Most  of  them  from  school  lists  and  advertlsonents  inserted  in 
the  papers  asking  for  nice,  dean  boys. 

Q.  Most  of  them  are  schoolboys? — ^A.  Tes,  sir. 

Q.  Have  you  done  any  work  instructing  them,  or  holding  meet- 
ings with  them?— A.  Yes,  sir;  I  have  held  meetings  with  them, 
and  often  they  come  and  ask  me  where  th^  can  get  customers, 
and  I  tell  them  the  best  I  know  how. 

Q.  And  do  you  do  some  T.  M.  G.  A.  work?— A.  We  have  meet- 
ings with  the  Y.  M.  G.  A.,  and  the  Y.  M.  G.  A.  has  cooperated  with 
us  and  loaned  us  their  swimming  pool. 

It  appears  from  the  testimony  that  at  the  time  Kim- 
brough was  thud  asked  to  take  these  agencies  and  have 
the  boys  do  the  selling,  Levy  was  the  main  wholesaler  in 
Bichmond  at  that  time,  the  seeming  object  not  being  to 
get  a  dealer  to  handle  their  magazines  but  to  get  a  Cmtis 
distributing  agent  who  could  use  the  Curtis  boys. 

The  testimony  in  regard  to  the  situation  at  Kochester. 
N.  Y.,  is  also  indicative  of  the  real  purpose  the  Pictorial 
Company  had  in  view.  In  that  city  the  wholesalers  were 
the  Kochester  News  Company,  which  was  a  brandi  of  the 
American  News  Company,  and  the  Manson  News  Agency. 
They^  were  old,  well-established  concerns.  Lazarus,  the 
district  distributing  agent  of  the  Curtis  Company,  had 
been  such  for  14  years  and  sold  no  magazines  except  the 
Curtis  publications.  He  had  about  WO  boys,  and  they 
had  their  own  customers.  The  value  of  the  personal 
character  and  the  personal  work  of  a  distributing  agent 
as  used  in  the  Cuixis  plan,  is  shown  in  the  testimony  of 
Lazarus : 

Q.  How  long  hare  you  had  your  Gurtis  contractt—A.  About  IB 
or  14  years. 

.  Q.  You  sell  your  papers,  I  presume,  to  dealers  and  to  boysT— 
A.  To  dealers  and  to  boys ;  yes,  sir. 

Q.  How  many  boys  hare  you? — ^A.  I  have  about  220  boys  that 
seU  the  Posts  and  the  Journals,  and  about  SO  or  85  comer  boya 

Q.  Newsboys? — ^A.  Newsboys ;  sell  Gurtis  magazines  and  ptpen. 
etc 

Q.  Of  the  220,  do  any  of  them  do  any  selling  other  than  Cnrtii 
publications?— A.  No,  sir. 
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Q.  Thej  bare  their  own  cuvtomtraT— A.  Own  cniloBiert;  yei. 

Q.  Wlutt  kind  ot  boys  ai«  theie^-^  Tbmy  an  all  food  daas  of 
boys.    Tbeir  ftitbeni  are  lawywi,  doctors,  and  business  people. 

Q.  Yon  went  out  and  got  these  boys T— A.  YeB,  sir;  I  went  out 
and  get  those  boys. 

Q.  How  did  you  get  them?— A.  I  have  dlilerent  ways  of  get- 
tint  boys — boys  that  sell  for  me.  They  bring  than  to  me,  and 
then  again  I  am  in  a  business  place  where  there  are  840  olllees  in 
it,  all  lawyers,  doctors,  and  all  <dass  of  peoples,  and  their  sons  sell 
for  me.  They  tell  their  boys  to  selL  Once  in  a  white  we  would 
be  offered  different  ways  of  getting  them,  through  newspiMliers. 
Ourtis  has  a  way  of  putting  it  in  the  papers,  you  know,  getting 
boys,  and  it  is  easy  to  get  boys,  anyway. 

Q.  Tou  noTor  haye  any  trouble?— A.  Neyer  have  trouble  getting 
boys  at  all ;  no,  sir. 

Q.  Do  yon  work  with  the  Ourtis  Company,  with  their  own  men 
there,  in  getting  them  and  keeping  th«n  efficient T — ^A.  Yes,  sir; 
I  do. 

Q.  And  you  report  on  these  boys  ev^ry  week,  the  results  of  their 
efforts,  do  you  notV— A.  Every  week;  yes,  sir. 

Q.  Are  any  of  these  boys  members  of  the  Curtis  League?— A. 
Tes,  sir;  well,  we  have  about  four  master  salesmen  and  about 
three  league  salesmen. 

Q.  Any  plain  league  members?— A.  Yes,  sir. 

Q.  Hare  you  got  any  expert  salesmen  of  the  middle  class? — A. 
We  have  got  some,  I  think;  I  am  not  sure.    I  think  I  hsTe. 

Q.  If  they  sell  enough  papers  they  get  advanced  in  rank  in  the 
league? — A.  Yes,  sir ;  get  advanced  in  rank  in  the  leagueu 

Q.  Do  you  have  any  contact  with  their  school-teachers? — ^A. 
Yes,  sir;  I  do. 

Q.  What  do  you  do?-— A.  I  know  them  all  personally.  They  are 
glad  to  send  boys  to  me. 

Q.  You  work  with  the  school-teachers  in  getting  boys?— A.  Yes, 
sir ;  work  with  the  school-teachers  in  getting  boys.  Then,  we  also 
have  about  10  boys  that  I  guess  the  Curtis  Publiidiing  Company 
paid  their  way  through  the  Y.  M.  C  A. 

Q.  And  you  work  with  the  Y.  M.  C.  A.  there? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  the  Curtis  Company  has  done  that?^- 
A.  Yes,  sir. 

The  same  proposition  was  made  to  him  that  was  made 
to  the  others,  stating  that  they  wanted  him  to  handle  the 
publications  through  the  boys.  Lazarus  testified  that  he 
sells  7,000  Posts  and  4,600  Ladies'  Home  Journals ;  that 
^he  don't  handle  other  business,  because  Curtis  maga- 
zines keep  him  busy  " ;  and  that  he  g^ves  it  all  his  time. 

In  Louisville,  Ky^  the  Heverin  l!lews  Company  was  the 
large  wholesaler,  it  was  not  a  branch  of  uie  American 
News  Company.  It  handled  a  large  number  of  maga- 
zines and  newspapers  and  had  been  lon^  in  the  business. 
Goodman  had  been  the  district  distributms  a^nt  of  the 
Curtis  Company  for  only  three  years,  and  his  business 
was  exclusively  for  them.  He  distributed  to  117  boys 
and  to  some  215  retail  dealers.  He  testified  that  he  had 
had  the  fullest  cooperation  of  the  Curtis  Company  in 
obtaining  boys  for  nis  work,  and  that  the  Curtis  Com- 

{^any  was  in  personal  correspondence  with  every  one  of 
hem;  that  these  boys  were  appointed  by  name  by  the 
Curtis  Company;  tiiat  they  received  prizes  or  bonuses 
from  that  oompanv,  and  printed  matter.  He  testified 
that  for  every  new  boy  he  started  in  the  work  he  received 
from  the  Curtis  Company  $1.    Goodman  testified  that  a 
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representative  of  the  Crowell  Publishing  Campany  had 
endeavored  to  get  him  to  sell  their  Every  Week  in  Louis- 
ville. 

One  of  the  road  men,  he  was  trying  to  place  Bvery  Week  in 
LoQlfiville.  He  approached  me,  and  I  explained  the  aituation. 
that  I  did  not  care  to  handle  it,  and  he  finally  asked  me  U  I  had 
any  relative  or  any  brother  working  foi:  anybody,  in  the  news- 
paper businesa,  and  I  told  him  I  had  a  brother  working  in  the 
Louisville  post  office,  and  he  suggested  J  place,  the  agency  in  his 
name. 

Q.  In  yonr  brother's  name? — A,  And  have  our  Curtis  boys  sell 
it,  and  by  doing  so,  the  agency  not  being  in  my  name,  they  would 
not  find  it  out 

Q.  Now,  the  Crowell  man,  of  course,  wanted  to  do  the.  same 
thing  for  the  boys,  too*  did  lie  not?-— A«  He  wanted  the  Curtis  boys 
to  8^1  Every  Week. 

Q.  And  thus  reach  the  same  customers  that  the  wholesale  dealer 
could  not  deliver  to? — A.  No;  Every  Week  wanted  to, draw  the 
benefit  of  the  Curtis  work. 

Q«  I  know  he  wanted  .to  «et  the  benefit  of  the  Curtis  organiza- 
tion,, but  he  was  trying  to  reach  these  customers,  was  he  not?— 
A.  He  was  trying  to  have  the  boys  sell  Every  Week  to  some  of 
their  Post  customers. 

The  substantial  character  of  Goodman's  magazine  busi- 
ness is  shown  by  his  sales  of  4,700  Posts  it  week,  2,300 
Journals,  and  750  Countrv  Gentlemen. 

Proofs  in  reference  to  Topeka.  Kans.,  dearly  show  that 
the  boy  organization  was  wnat  the  Crowell  Company  was 
after,  and  not  the  general  wholesaler.  In  Topeka,  one 
Patterson  was  a  wholesaler  and  is  now  handling  15  maga- 
zines; Miss  Goodrich  handled  the  Curtis  publieations 
alone.  The  representative  of  the  Crowell  Company  came 
to  Topeka  four  different  times,  endeavoring  to  induce  her  * 
to  take  on  his  ma^zines  and  obtain  the  use  of  the  Curtis 
boys.  Miss  Goodrich  distributed  the  Curtis  publications 
to  33.  dealers  and  had  170  bovs.  She  was  the  clerk  of  a 
church,  and  took  up  the  work  with  the  boys  as  a  voca- 
tional, altruistic  work.  She  had  parents'  meetings  once 
a  month,  meetings  of  boys  of  the  Y.  M.  C.  A.,  had  them 
organized  in  teams,  and  got  in  touch  with  their  work  in 
the  schools.  It  was  this  organization  that  tlie  Crowell 
agent  wanted  to  avail  himself  of.  Her  testimony  shows 
the  personal  nature  of  the  work : 

Q.  You  are  intimate  with  a  number  of  the  parents  of  these 
boys? — ^A.  Yes;  we  have  had  parents*  meetings  once  a  month. 
The  parents  are  interested  in  what  the  plan  is  doing  for  the  bofs; 
in  factf  the  whole  game  with  me  is  a  vocational  plan,  anyhow,  and 
what  it  is  doing  for  the  boy,  and  I  am  not  only  getting  these  boys, 
but  the  parents  and  teachers  &t  the  schools.  I  had  one  high  scbool 
teacher  who  came  to  me  and  asked  for  viewpoints  aboot  sales- 
manship^ Salesn^nship  is  taufi^t  in  the  high  school  at  home,  and 
the  lesson  that  day  was ."  Selling  Saturday  Evening  Posts."  I 
had  another  teacher  who  came  and  asked  us  what  we  could  do 
for  a  boy  who  was  late  at  school.  I  said  that  should  not  be;  and 
I  just  told  her  to  announce  that  a  boy  who  reported  late  at  school 
would  not  receive  his  copies  untU  after  school.  She  has  spoken 
to  me  several  times  since,  and  c:he  said  that  boy  has  never  been 
late  since. 
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Q.  You  are  in  this  because  of  your  great  personal  interest  In 
this  vocational  work?— A.  I  surely  am.  The  agent  said  I  have 
such  a  good  organisation  it  was  not  necessary  to  go  farther,  and 
that  he  had  a  good  proposition  and  would  like  to  leave  it  with  me. 
I  said  I  oould  not  take  on  tiie  other  publications  without  the  con- 
sent of  the  Curtis  Publishing  Gonipany*  and*  besides,  I  did  not 
want  to  use  the  boy  organization,  because  it  was  strictly  a  Curtis 
OEganlsatlen. 


Goodrich  sold  substantially  2,000  Posts  and  2,000 
Journals  of  each  issue.  The  existence  of  another  com- 
petent wholesaler  in  Topeka,  and  the  continued  persist- 
ence of  the  Crowell  Company  in  endeavoring  to  ^et  the 
boy  organization  whidi  Miss  Goodrich,  the  Curtis  dis- 
tributing agent,  had  built  up  as  a  distinctly  Curtis  organi- 
zation, mows  that  the  boy  organization  was  the  crux  and 
aim  ox  the  Crowell  Company^  efforts,  and  the  key  to  get- 
ting it  was  getting  the  distributing  agent. 

The  testimony  of  M^.  Sturdevant  shows  very  clearly 
the  personal,  altruistic,  vocational  character  of  the  work 
of  the  boys  in  the  Curtis  organization ;  the  personal  work 
of  the  district  distributing  agent  in  building  up  the  or- 
ganization and  of  the  Ci^is  Company  in  aiding  in  its 
upbuilding;  and  the  desire  of  the  competing  company 
to  avail  itself  of  this  boy  agency  created  by  the  Curtis 
Company.  Mrs.  Sturdevant  was  a  district  distributing 
agent  in  ot.  Louis,  a  city  of  such  magnitude  that  obviously 
these  competing  companies  could  each  get  a  competent 
wholesaler  to  mstribute  its  magazines.  In  the  face  of 
this  fact,  an  effort  was  made  to  induce  Mrs.  Sturdevant 
to  ^ve  them  the  services  of  the  boys  of  this  Curtis  organi- 
zation. Her  testimony  shows  that  she  gained  her  traming 
under  Curtis  branch  managers,  and,  as  she  said,  she 
"  learned  the  Curtis  ideals  and  Curtis  methods."  She  had 
187  boys,  all  of  whom  were  school  boys.  "  I  make  it  mv 
business  to  know  the  parents  of  the  bovs  in  almost  all 
cases,  and  know  them  personally,  through  the  boy,  either 
over  the  phone  or  by  visiting  at  their  home."  She  kept 
in  touch  with  the  boards  of  schoob  and  got  information 
from  them  in  regard  to  the  boys'  school  standing,  '^  be- 
cause the  company  required  that  the  boy  must  make  good 
marks  in  school.''  She  had  her  boys  subdivided  into  ten 
dub  organizations,  and  at  the  meetings — 

We  have  instruction  on  the  selling  features  of  the  particular 
pubUcation  for  that  special  week.  We  talk  about  the  cover  (of 
the  Curtis  publication),  analyze  It,  and  discover  whether  the  cover 
is  a  good  selling  future — whether  the  cover  will  seU  the  copy  or 
whether  we  must  refer  to  something  inside. 

The  work  of  the  district  distributing  agent  with  the 
boys  is  supplemented  by  the  traveling  representative  of 
the  Curtis  Company.    I'he  proofs  show : 

Men  came  there  at  times  for  special  efforts  to  get  boys.  Mr. 
McLarty,  and  last  year  Mr.  Neer  and  Mr.  Wehner,  different  Curtis 
representatives,  came  there.  Then  the  company  makes  very 
special  efforts  tbcmselves  by  making  prize  offers  to  the  boysL 


600  roOISIONB  OF  THB  COUBTS. 

As  showing  the  personal  character  of  the  work  of  this 
organization,  the  same  witness  testified : 

Q.  Now,  during  these  six  years'  experlenos,  durlBf  Hie  time  you 
were  district  agent,  you  had  experience  in  watching  these  boys 
and  instructing  ttiem*? — ^A.  Yes.    . 

Q.  Would  you  say  that  it  had  been  beneficial  to  the  boys  as  a 
whole?— A.  Oh,  I  know  it. 

Q.  Well,  is  there  any  particular  respect  that  yon  could  speak 
about  in  which  it  has  benefited  the  boys) — A,  There  is  a  boy  [in- 
dicating picture]  that  I  had  from  the  time  tliat  he  was  a  small 
boy,  and  this  boy  now  is  a  bank  examiner.  *  *  *  In  the 
eighth  grade,  when  he  got  about  14,  his  mother  began  to  have 
trouble  with  him.  She  is  a  widowed  mother.  She  appealed  to 
me.  So  I  took  it  up  with  Bbner,  and  got  him  to  be  a  member 
of  the  League  of  Ourtis  Salesmen,  promising  him  that  if  he 
would  make  certain  sales  he  could  do  it.  I  kept  him  from  quit- 
ting school,  and  I  kept  him  from  losing  his  grades  because  tbe 
company  required  that  the  "boy  mutt  make  good  marlcB  4n  9ckool, 
So  I  appealed  to  Blmer  in  that  way,  and  throuith  the  principal 
of  his  school,  Mr.  R.  L.  Barton,  and  his  mother  and  grandmother 
and  Mr.  Barton,  we  aU  worked  together  and  showed  him  what 
it  would  mean  to  him  to  do  this.  And  then  when  he  got  out  of 
school  he  got  a  position  in  the  Mechanics'  American  National 
Bank.  I  went  to  see  Mr.  Allen  ahout  three  or  four  months  after- 
ward, and  he  said,  '*  If  you  have  any  more  boys  like  that,  send 
them  to  me  and  I  will  take  them."  ^  •  *  Very  much  benefited, 
I  have  a  small  boy  who  is  the  son  of  a  widowed  mother,  and  be 
only  sold  five  copies  when  he  began,  and  was  exceedingly  stupid. 
I  took  it  up  with  his  mother.  He  could  not  keep  account  of  hii 
money  at  all.  So  she  caUed  me  up  and  asked  n>e  If  I  thougiit 
Robert  had  better  quit.  I  said,  "  By  all  means,  no ;  let  me  have 
him  three  months  more.**  He  could  not  make  change;  in  fact, 
he  very  seldom  got  home  with  as  much  money  as  he  started  out 
with  for  a  while,  and  his  mother  considered  it  a  bad  investnnmt 
But  his  mother  and  I  together  have  been  very  busy,  and  we  co- 
operated with  him.  At  the  present  time,  at  the  last  call  hie 
mother  made  on  me  in  regard  to  it;  she  said,  **  Robert  is  able  now 
to  go  out  and  deliver  all  his  copies" — ^he  is  taking  ten  copies 
now — "  and  to  come'  in  with  the  entire  amount  of  cash,  and  be 
can  make  change."   He  is  only  eight  years  old. 

Q.  How  old  is  Robert?— A.  Eight  years  old.  And  his  motber 
has  persisted  in  it,  even  at  the  loss  of  money,  for  the  sake  of 
principle  and  the  boy,  and  she  helps  him  keep  his  accounts  every 
week.  I  had  another  boy,  Doufl^as  GrockwelL  His  father  is  in 
the  wholesale  leather  business.  And  Douglas's  ftither  had  bad 
me  teach  his  boy.  He  is  not  selling  now,  on  account  of  the  condi- 
tion of  his  health.  And  his  fath^  told  me  that  he  makes  Douglas 
account  for  every  cent  of  his  profits.  Every  week  they  go  over  tbe 
book  that  the  gentleman  showed  here. 

Q.  Tes? — ^A.  And  they  figure  his  profit,  and  a  certain  anMunt  is 
laid  away  for  spending  money  and  a  certain  amount  is  put  aside 
in  a  permanent  fund,  and  the  father  and  Douglas  attempt  to 
account  for  every  cent  that  is  earned  in  prize  money  and  bonnaes 
and  everything  else. 

We  (]^uote  these  things  at  len^h,  not  as  showing  the 
altruistic  character  of  we  organization,  its  worth  to  the 
boys,  or  as  beins  a  factor  in  the  decision  of  this  case,  but 
simply  to  show  that,  whatever  the  boy  sales  agency  oi  the 
Curtis  Company  was,  the  distributing  agents  and  their 
undivided  service  to  the  Curtis  Company  constituted  the 
foundation  stone  of  the  whole  selling  structure. 
^  Mrs.  Sturdevant  handled  no  other  than  the  Curtis  pub- 
lications.   She  was  urged  to  talw  on  Every  Week  by  the 
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Crowell  Company,  but  declined.  She  felt  that  the  boys 
were  doing  better  work  by  concentrating  on  one  publica- 
tion; that  if  she  took  on  another  publication  she  would 
have  to  teach  them  the  selling  points  of  that  publication, 
and  that  their  parents  did  not  want  them  to  do  so ;  that 
she  placed  no  restrictions  on  the  boys  selling  other  ma^- 
zines^  where  their  customers  wanted  them  to  furnish 
them ;  that  she  finds  that  about  50  Posts  is  as  much  as  a 
boy  ought  to  handle ;  tiiat  fibe  had  not  encouraged  them  to 
sell  more. 

The  personal  character  and  morale  of  the  district 
agents  and  the  boys  are  illustrated  by  the  testimony  of 
these  witnesses : 

Q.  Now,  you  are  interested  in  jont  boys  making  aU  the  money 
they  can»  aren't  yon? — ^A.  I  am  more  Interested  in  their  learning 
to  be  men,  business  men. 

Q.  Tea;  I  will  agree  in  your  case  that  is  true;  I  think  you 
are. — A.  Tes,  sir. 

Q.  And  I  think  it  is  a  Tery  commendable  diing. — A^  I  do  not 
emphasize  the  money  as  much  as  the  other. 

Q.  But  I  am  asking  you,  Would  you  like  to  have  them  make 
money,  too? — ^A.  Oh,  yes;  the  money  is  the  measure  of  success  in 
a  way. 

Mrs.  Sturdevant  declined  to  take  on  other  magazines, 
saying: 

Well,  I  belieye  in  the  boys  concentrating  on  one  thing.  I  beUeTe 
in  concentration.  I  think  it  pays  me  and  pays  the  boys.  I  be- 
lieve that  to  handle  one  line  of  goods  and  handle  it  wett  is  better 
than  to  divide  up. 

Mrs.  Whittelsey,  another  district  agent  in  St.  Louis, 
had  35  boys  on  her  staff,  and  handled  no  other  publica- 
tions than  the  Curtis.  She  was  also  approached  with  a 
view  to  get  the  use  of  her  organization  of  Curtis  boys : 

In  August,  1917, 1  was  asked  to — a  man  came  to  the  house.  He 
told  me  he  was  representing  the  Pictorial  Beview,  and  asked  me  if 
I  would  take  it  on.  I  said,  "  No  " ;  that  I  was  not  interested  and 
I  hadn't  time.  Well,  he  said  it  would  not  take  any  more  time 
than  I  was  devoting  right  now  to  it ;  that  I  had  the  organization 
and  could  do  it  while  I  was  distributing  the  other  papers. 

Q.  Did  he  mention  the  character  of  your  organization  in  any 
way? — A.  Yes;  he  said  they  were  a  line  class  of  boys,  and  they 
could  seU  the  papers  while  they  were  selling  the  other  papers. 

The  testimony  shows  that  the  effort  to  get  the  distrib- 
uting district  agents'  boys  of  this  Curtis  organization  was 
earned  out  even  in  small  communities.  McNerney  was 
a  miner  at  Goldfield,  Colo.,  and  there  was  a  wholesale 
news  company  and  a  branch  of  the  American  News  Com- 
pany in  that  district,  which  wholesaled  evenr  magazine 
that  came  into  it  except  Curtis',  which  was  tne  orSy  one 
McNerney  handled.  He  had  a  small  organization  of 
boys,  which  he  had  built  up  and  trained  with  the  help  of 
the  Curtis  Company,  through  their  prizes  and  instruc- 
tions.   The  personal  character  of  the  organization,  dis- 
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tributing  agent,  and  bora,  and  its 
Company,  is  shown  by  his  testimo: 


relation  to  the  Cuitii 
testimony : 

Q.  How  did  you  come  to  sell  Curtis  magazines^- A.  Well,  I 
was  going  to  scbool  and  needed  a  little  spending  moneyt  and  I 
knew  the  district  agent  in  Cripple  Creek,  and  he  thou^t  he  would 
l^ve  me  a  trial  and  started  me  out  with  20  Posts. 

Q.  Pid  he  give  them  to  you  or  s^  them  to  youT— A.  He  sold 
them  to  me.  . 

Q.  Twenty  Posts  a  weekT-— A.  That  was  the  first  week.. 

Q.  And  when  you  bought  those  20  Posts  and  started  to  sell  them 
did  you  know  you  were  a  Curtis  boyT— A.  Yes,  sir. 

Q.  How  did  you  know  thatt — ^A.  Because  he  told  mo. 

The  testimony  of  Ndson,  district  agent  at  Omaha, 
shows  clearly  that  the  object  in  idew  was  to  get  hold  of  the 
Curtis  schoolboy  organization.  In  that  city  both  the 
American  News  Company  and  McLaughlin,  a  whole- 
saler, handled  magazines.  Nelson  had  185  boys,  and 
handled  nothing  but  the  Curtis  publications^  which  took 
up  his  entire  time.  The  proofs  show  that  his  boys  were 
schoolboys;  that  the  traveling  representatives  of  the 
Curtis  Company  had  aided  him  in  instructing  them  and 
taking  the  general  supervision  of  their  work;  that  the 
boys  had  received  special  encouragement  from  the  Curtis 
Company :  "  I  have  one  boy  that  won  a  trip  for  him  and 
his  mother  to  Washington  for  the  inauguration  of  Presi- 
dent Wilson,  and  also  at  the,  same  time  won  a  pony  and 
cart  and  harness";  that  other  boys  had  won  smaller 
amounts,  and  he  himself  had  obtained  bonuses  on  account 
of  the  work  done  as  distributing  agent,  the  largest  being 
a  check  for  $500 ;  and  that  during  me  16  years  of  his  con- 
nection with  the  Curtis  work  he  had  earned  bonuses  ap- 
proximating $2,000.  He  was  urged  to  take  up  Every 
Week. 

The  substance  of  their  interview  with  me  was  that  they  wanted 
to  get  in  with  the  boy  organization,  which  I  would  not  sanction* 
and  that  seemed  to  be  about  all  there  was  to  it 

The  thoroughness  with  which  this  work  of  obtaining 
the  use  of  the  Curtis  organization  of  boys  was  carried 
en  is  evidenced  by  the  testimony  of  Dewey,  a  16-year-old 
schoolboy,  who,  in  addition  to  his  school  work,  had  10 
boys  selling  Posts ;  the  contract  being  carried  in  his  fath- 
er's name.  The  proofs  show  that  the  Crowell  Company 
visited  him,  but  the  witness  declined  to  handle  the  maga- 
zines, because  they  '^  were  in  direct  competition  witli  the 
Curtis  magazines,  and  I  did  not  want  to  work  them 
together.'' 

The  testimony  of  Alexander  McLean  is  very  suggestive. 
His  son  started  out,  as  a  boy  of  12  years  oi  age,  to  sell 
the  Curtis  i>ublications.  He  made  such  a  success  of  it  that 
they  gave,  him  a  certain  district,  and  after  he  had  had  that 
for  4  or  5  years  the  company  proposed  to  McLean  to 
take  the  enure  Nordi  Side  in  connection  with  his  son. 
The  father  gives  an  account  of  the  training  the  son  had 
from  the  Curtis  Company  in  his  work.    H^  says: 
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Th«  most  beneficial  thing  that  ever  happened  to  him.  It  haa 
made  a  business  man  of  him.  The  boy  is  now  worth,  as  a  boy 
22  years  old,  he  is  worth  probably  flO,000.  He  has  made  all  of 
that  with  the  Cnrtis  publications,  with  the  inyestments  he  has 
made  of  that  money.  And  then  he  has  got  875  boys ;  he  is  making 
business  men  the  same  way,  practically  out  of  all  of  them.  They 
save  their  money ;  and  the  boy  that  don't  save  his  nM>ney,  he  Is  no 
good  at  all.  He  might  just  as  well  turn  him  6ut  If  the  mother 
and  the  father  don't  take  care  of  him,  or  both  of  them — ^It  is  the 
best  business  traUUng  for  the  child  that  haa  ever  been  pot  before 
the  public,  I  don't  care  what  it  is.  *  *  *  He  is  worth  probably 
$10,000  himself.  Now,  he  has  made  that  off  of  the  Curtis  people, 
and  the  investment  he  has  made  of  the  money  he  has  made  off 
of  that.  In  olher  worda^  It  haa  niade  a  business  man  of  him.  I 
will  take  his  word — ^It  is  personal,  of  course ;  it  is  my  son — it  has 
made  a  business  man  of  him,  that  I  will  put  him  against  any  busi- 
ness man  in  the  city  of  Chicago.  That  is  what  it  has  done  for 
him. 

Q.  Yov  attribute  that  to  his  tralnlag  as  a  Post  boy?— A.  Yes, 
air;  the  training  that  they  have  given,  and  what  they  are  doing 
right  now  wth  every  Curtis  boy  they  have  got  That  is  what  it 
has  done  for  them,  always  has  done  for  them,  and  will  do  with 
them. 

Q.  What  is  it  they  are  doing  now,  with  respect  to  the  Cnrtis 
boys  you  have  now? — ^A.  They  give  them  free  copies  to  start  with. 
They  give  them  all  the  encouragement  they  can  in  the  way  of 
teaching  them  how  to  sell  goods  and  approach  men,  and  go  out 
and  teach  them  how  to  save  their  money  and  what  to  do  with 
their  money.  It  is  nothing  but  business  training.  It  la  not  a 
little,  quibbling  business,  either.  The  boys  come  to  our  place, 
and  they  buy  tbem,  and  they  scU  them,  Just  like  they  would  in 
any  other  business.  It  is  just  as  big  business  for  these  boys  as 
Mar^all  Field's  business  is  for  him,  and  done  the  same  way. 
The  Curtis  people  furnish  little  books,  and  I  have  got  one  right 
here  [indicating].  It  is  as  simple  a  set  of  books  as  you  can 
usually  find — teaches  them  how  to  keep  books.  These  little 
children,  10  and  14,  are  taught  just  as  well  how  to  keep  their 
accounts,  just  as  well  as  Marshall  Field's  and  the  First  National 
Bank,  or  anybody  else,  and  the  Curtis  people  have  been  doing 
that  for  years,  as  I  know  positively. 

Q.  And  these  boys  are  also  instructed  right  along  in  the  proper 
methods  of  selling? — A.  They  certainly  are. 

Q.  And  in  keeping  their  accounts? — ^A.  They  certainly  are. 

Q.  And  approaching ^A.  Approaching  people. 

Q.  Prospective  customers? — A.  Yes,  sir. 

Q.  The  merits  of  the  article,  and  so  forth? — A,  These  little, 
bashful  boys  will  start  that  business,  and  it  makes  them  self- 
assertive;  they  can  put  a  proposition  to  a  man  just  as  well  as  a 
man  can,  and  sometimes  better.  I  will  take  these  boys  that  have 
been  trained  under  these  Curtis  Publishing  Company  systems  of 
training,  and  I  will  put  them  against  men  in  our  stores^  and  find 
them  better,  and  we  have  850  boys. 

Q.  What  is  the  class  of  the  850  boysV-A.  They  are  the  best 
class  that  you  can  get ;  mostly  schoolboys,  naturally.  They  devote 
their  half  day,  and  one  day,  and  maybe  two  days  to  selling  the 
Poet  That  la,  the  right  kind  of  a  boy,  if  he  is  drawing  50,  he 
will  stick  to  it  until  he  sells  them.  If  he  is  the  wrong  kind  of  a 
boy,  he  will  bring  most  of  them  back.  That  is  the  kind  of  a  boy 
we  try  to  push  along  and  teach  him  how  to  do  it 

The  proofs  show  that  McLean  and  his  son  had  350 
boys  in  their  organization.  While  they  allowed  their 
boys  to  sell  other  publications  occasionally,  they  did  not 
encourage  them,  for  the  reason  that  a  divided  allegiance 
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would  destroy  the  efficiency  of  the  organization.   In  that 
regard  McLean  testifies: 

As  a  business  proposition,  yon  can  not  do  two  things,  and  do 
them  practically  alike.  You  are  goihg  to  neglect  one  or  the 
other.  If  they  sell  the  Curtis  Publishing  Company's  things  and 
somebody  else^s  they  are  going  to  neglect  one  or  the  other. 

From  these  proofs  on  the  subject-matter  of  which  the 
Commission  made  no  findings  whatever,  it  appears  by 
the  undisputed  testimony  uiat  the  Curtis  Company 
through  a  series  of  yesrs,  at  large  expense,  and  by  Uie 
creation  of  personal  relations,  h^  built  up  both  a  dis- 
tributing; and  a  selling  organization  that  was  efficient, 
personal  in  character,  and  that  was,  substantially,  en- 

89tged  in  distributing  and  selling  excdusively  the  Curtis 
ompany's  publications ;  that  with  a  view  to  having  this 
organization  cease  being  the  exclusive  ajgents  of  the  Cur- 
tis Company,  and  with  a  view  to  enlistmg^the  schoolboy 
salesmen  of  the  Curtis  organization,  the  i^ictorial  Com- 
pany and  the  Crowell  Company  began  and  carried  on  a 
widesj>read  and  systematic  campaign,  with  the  object  of 
obtaining  the  service  primarihr  of  the  district  distribut- 
ing'agents,  and  seconaarilv  ox  the  local  boy  salesmen  of 
the  Uurtis  Company.  The  proofs  s^ow  that  in  most 
localities  where  thid  attempt  to  get  the  distributing  dis- 
trict agents  of  the  Curtis  Company  to  handle  their  pub- 
lications was  made  there  were  other  wholesale  distrib- 
utors already  employed  in  distributing  other  magazines, 
and  through  whom  these  two  companies  could  have  dis- 
tributed their  own.  The  proof,  by  those  experienced  in 
getting  these  periodicals — and  there  is  no  proof  to  the 
contrary — is  mat  this  boy  organization  is  composed 
almost  wholly  of  schoolboys,  that  the  time  at  their  dis- 
posal and  their  capacity  to  sell  is  limited,  and  that  the 
ordinary  limit  of  a  boy's  selliQg  capacity  is  about  M 
magazines ;  that  if  the  boy  undertook  to  sell  other  publi- 
cations it  would  result  in  diminishing  his  sales  of  the 
Curtis  publications,  as  these  two  firms  are  in  competition 
with  those  of  the  Curtis  Company,  and  the  handling  of 
the  two  publications  by  the  same  boy  would  destroy  tiie 
morale  and  efficiency  of  the  Curtis  boy  organization. 

Such  being  the  proven  and  undisputed  facts,  and  the 
commercial  gain  to  these  two  competing  companies,  if 
they  had  succeeded  in  their  plan,  being  to  break  down 
an  efficient  selling  organization  which  the  Curtis  Com- 
pany had,  through  a  long  term  of  years,  at  great  ex- 
pense, and  with  much  effort  built  up,  the  crucial  question 
arises:  Was  the  insertion  by  the  Curtis  Company  in  its 
contract  with  its  distributmg  agents  that  without  the 
written  consent  of  the  Curtis  Company  its  distributing 
district  agents  "  will  not  *  *  *  act  as  agent  for  or  sup- 
ply at  wholesale  rates  any  periodicals  other  than  those 
published  by  the  publisher,*  evidence  of  unfair  compe- 
tition in  business;  or,  stated  in  the  common  busiiMaB 
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thought  of  those  in  that  branch  of  oommeroe,  is  it  evi- 
dence of  unfair  business  in  magazine  publishing  to  have 
an  exclusive  distributing  agent!  Ana,  indeed,  the  ques- 
tion of  unfair  business  is  even  narrower,  when  the  test 
of  unfair  business  is  applied  to  what  was  actually  done 
in  this  case;  for,  while  the  restrictive  wording  of  the  con- 
tract was  broad  in  scope  and  covered  all  magazines  and 
all  publishers,  yet  in  its  practical  enforcement  it  was 
only  enforced  ag^ainst  these  2  competitive  firms,  and  was 
not  enforced  against  some  400  other  publishers  and  maga- 
zines who  used  the  services  of  such  agents  in  a  fair  com- 
mercial way  and  did  nothinj^  to  unoermine  the  loyalty, 
efficiency,  and  personal  relation  of  these  exclusive  agents 
to  their  principal. 

Having  thus  considered  the  general  situation  which  led 
to  the  making  of  these  contracts,  and  without  an  under- 
standing of  environment  and  the  causes  which  led  to  the 
making  of  a  contract,  there  can  be  no  just  construction  of 
a  contract,  let  us  now  turn  to  the  question  of  the  viola- 
tion of  the  Clayton  Act. 

In  this  regard  we  note  that  paragraph  3  of  the  Commis- 
sion's findings,  which  finds: 

"  Tbe  defendant  has  made  sales  of  its  magazines  to,  or  entered 
into  contracts  for  the  $aie  of  the  game  with,  certain  persons,  part- 
nerships, or  corporations,  by  the  terms  of  which  sales,  or  con- 
tracts for  such  sales,  such  persons,  partnerships,  or  corporations 
have  agreed,  among  other  things,  not  to  act  as  agents  for,  or 
supply  at  wholesale  rates,  any  periodicals  other  than  those  pub- 
lished by  the  publisher,*'  the  respondent  herein,  without  the  writ- 
ten consent  of  •*  such  publisher  " — 

was  addressed  to  the  Clayton  Act.  That  act  provides 
that  it  should  be  unlawful  for  one  engaged  in  commerce — 

"  to  lease  or  make  a  sale  or  contract  for  sale  of  goods,  *  *  *  on 
the  condition,  agreement,  or  understanding  that  the  lessee  or  pur- 
chaser thereof  shall  not  use  or  deal  in  the  goods  *  *  *  of  a 
competitor    •    ♦    •    of  the  lessor  or  seller,"  etc. 

Seeing,  then,  that  a  lease  or  sale  is  the  thing  forbidden 
by  the  Clayton  Act,  that  in  this  case  the  alleged  sale  was 
made  by  written  contract,  and  that  this  written  contract 
of  sale  was  the  unlawful  contract  which  the  commission 
forbside  the  Curtis  Company  to  enforce,  it  is  apparent 
that  the  first  and  basic  question  in  the  case  must  be  di- 
rected to  an  examination  of  this  written  contract  and  a 
determining  whether  it  is  one  for  the  sale  of  goods,  etc., 
for,  if  it  is  not  for  a  sale,  the  requirements  of  the  Clayton 
Act,  namely,  ^^  a  sale  or  contract  of  sale,"  do  not  appear 
in  this  written  contract,  and  therefore,  no  sale  being 
shown  in  the  record,  it  is  the  duty  of  the  reviewing  court 
to  vacate  an  order  to  desist  from  violating  the  Clayton 
Act.  So  far,  therefore,  as  the  Clayton  Act  is  concerned, 
the  questions  involved  in  the  present  case  are :  First,  is 
the  Clayton  Act  limited  to  sales  or  contracts  for  sales  of 
goods,  and,  second,  was  the  present  contract  one  of  sale ! 
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The  question  of  sale  being  the  significant  and  con- 
trolling factor  in  the  third  finding,  and  that  being  deter- 
mined, our  next  question  would  concern  the  second  find- 
ing, wnich  is  the  same,  in  substance,  as  the  third  finding, 
with  the  additional  element  that  such  written  contract 
was  alleged  to  be  in  the  alternative,  either  for  sale  or  dU- 
tribution;  and  the  next  question,  therefore,  would  be: 
Does  the  making  and  enforcement  of  the  foregoing  con- 
tract, whether  it  be  a  contract  of  sale  or  distribution,  con- 
stitute unfair  competition  in  business? 

Turning  to  the  first  question,  let  us  determine  whether 
the  quoted  clause  of  the  Clayton  Act  is  limited  to  sales 
or  contracts  of  sales.  The  only  answer  to  this  is  the  act 
itself.  Its  words  are  ^  to  lease  or  make  a  sale  or  contract 
for  sale."  It  makes  unlawful  conditions,  agreements,  oi 
understandings — 

tbat  the  leBsee  or  purchaaer  thereof  shaU  not  use  or  deal  In  the 
goods  *  ♦  *  of  a  competitor  or  competitors  of  the  lessor  or 
seller. 

The  words  "  lease,"  "  sale,"  "  contract  for  sale,"  "  lessee," 
and  "purchaser"  being  the  words  used,  and  no  other 
relation  than  lease  and  sale  being  mentioned,  there  is  no 
expressed  purpose  in  the  clause  quoted  to  make  it  cover 
any  other  subject  than  leases,  sales,  or  contracts  for 
sales,  and  to  embrace  no  other  persons  than  lessees  and 
purcnasers.  The  words  are  so  dear  they  require  no  con- 
struction, and  to  needlessly  construe,  in  order  to  broaden 
the  scope  of  the  statute,  whether  done  by  the  Trade  Com- 
mission in  administering,  or  by  this  court  in  supervising 
the  administration  of,  the  statute,  would  be  for  either  or 
both  such  agencies  to  write  into  the  statute  what  Con- 
gress has  not  expressly  written.  Not  only  has  no  ground 
been  shown  for  contending  that  by  necessary  implication 
the  statute  covered  other  subjects  than  leases,  sales,  con- 
tracts for  sales,  or  other  persons  than  lessees  and  pur- 
chasers, but  the  Supreme  Court  had  in  Motion  Pidure 
Patents  Co.  v.  Universal  Film,  243  U.  S.,  518,  37  Sup. 
a.,  416,  61  L.  Ed.,  871,  L.  R.  A-.,  1917E,  1187,  Ann.  Cas., 
1918A,  969,  quoted  below,  indicated  its  view  that  the 
clause  in  question  was  passed  to  meet  a  clearlydefined 
controversy  which  concerned  leases  and  sales.  *The  case 
of  Henry  v.  Dick,  224  U.  S.,  1, 32  Sup.  Ct..  364, 66  L.  Ed., 
645,  Ann,  Cas.,  1913D,  880,  involved  tiie  sale  of  a  patented 
machine,  and  the  decision  upheld  a  sales  condition  that 
other  than  supplies  made  by  the  seller  should  not  be  used 
in  its  operation  by  the  buyer.  Such  being  the  adjudged 
law  of  the  land,  the  Supreme  Court,  in  Motion  Picture 
Patents  Co.  v.  Universal  Film,  243  U.  S.,  518,  37  Sup.  Ct, 
421  f61  L,  Ed.,  871,  L.  R.  A.,  1917E,  1187,  Ann.  Cas., 
1918 A,  969)  not  only  overruled  that  case  but  changed  the 
decided  law,  saying : 
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It  is  obyious  that  the  conclnsloDS  arrived  at  in  this  opinion 
are  such  that  the  decision  in  Henry  v.  Dick  Co.,  224  U.  S.  1» 
must  be  regarded  as  overruled. 

But  in  doing  so  that  court  suggested,  as  we  have  said, 
its  view  that  Confess,  in  passing  the  quoted  section  oi 
the  Clayton  Act,  had  done  so  in  order  to  meet  the  deci- 
sion in  Henry  v.  Dick,  supra,  the  opinion  stating : 

We  arc  confirmed  in  the  conclusion  which  we  are  announcing 
by  the  fact  that  since  the  decision  of  Henry  v,  Dick  Co.,  224 
U.  S.  1,  the  Congress  of  the  United  States,  the  source  of  aU 
rights  under  pat^oits,  as  if  In  response  to  that  decision,  has  en- 
acted a  law  making  it  unlawful  for  any  person  engaged  in  inter- 
state commerce  '*  to  lease  or  make  a  sale  or  contract  for  sale  of 
goods  •  •  •  machinery,  supplies,  or  other  commodities,  i(7fce*/ler 
patented  or  unpatented,  for  use,  consumption,  or  resale,  *  f  * 
or  fix  a  price  charged  therefor  *  *  *  on  the  condition,  agree- 
ment, or  understanding  that  the  lessee  or  purchaser  thereof  shall 
not  use  •  *  •  the  goods,  •  •  •  machinery,  supplies,  or 
other  commodities  of  a  competitor  or  competitors  of  the  lessor  or 
seller,  where  the  effect  of  such  lease,  sale,  or  contract  for  sale 
or  such  condition,  agreement,  or  understanding  may  be  to  sub- 
stantially lessen  competiticMo  or  tend  to  create  a  monopoly  in  any 
line  of  commerce.**    (38  Stat,  730.) 

And  in  that  connection  it  will  be  noted  that  in  the  dis- 
senting opinion  in  Henry  v.  Dick  (see  224  U.  S.,  60 ;  82 
Sup.  Ct.,  381 ;  66  L.  Ed.^  646 ;  Ann.  Cas.  1913D,  880)  the 
Chief  Justice,  with  two  justices  concurring,  suggested  the 
very  congressional  action  which,  we  submit,  was  after- 
wards embodied  in  the  Clayton  Act,  stating  that  their 
dissent  would — 

serve  to  make  it  clear  that  If  evils  arise  their  continuance  will 
not  be  caused  by  the  interpretation  now  given  to  the  statute,  but 
will  result  from  the  inaction  of  the  legislative  department  in 
failing  to  amend  the  statute  so  as  to  avoid  such  evUs. 

That  shortly  after  this  decision  was  rendered  Con- 
gress passed  the  clause  in  question  gives  additional 
weight  to  the  view  that  Congress — 

as  if  in  response  to  that  decision,  has  enacted  a  law  making  it  un- 
lawful for  any  person  engaged  in  interstate  commerce  "  to  lease  or 
make  a  sale  or  contract  for  sale  of  goods,"  etc. 

Seeing,  then,  that  the  interstate  commerce  acts  made 
unlawfm  by  the  Clayton  Act  were  limited  to  the  lease 
and  sale  of  goods,  we  turn  to  the  second  question,  namely : 
Did  the  present  contract  ^^  lease  or  make  a  sale  or  con- 
tract for  the  sale  of  ^oods  "  I  We  say  "  present  contract,*' 
for  as  that  contract  is  the  one  now  used,  and  whose  future 
use  is  the  practical  commercial  factor  involved,  we  pass 
by  all  the  preceding  contracts  and  confine  ourselves  to 
the  one  on  which  the  Curtis  Company  stands  as  the 
assertion  of  its  lawful  risht  to  contract  with  its  distrib- 
uting agents.  Turning,  tnen^  to  this  present  contract  of 
the  Curtis  Company,  which  is  Exhibit  D  of  its  answer, 
and  the  pertinent  parts  of  which  are  printed  in  the 
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mamn.^  we  note,  first,  that  the  agreement,  which  is 
entitled  a  ^^  district  agency  agreement,"  is  in  form  and 
verbiage  an  appointment  by  a  publisher  of  an  agent,  and 
an  afi;ent  for  limited  territory  and  for  a  mutually  op- 
tional time,  for  the  purpose  of  (a)  selling,  and  (b)  dis- 
tributing its  magazines.  Now,  there  are  no  words  in 
the  contract  which  purport  or  contemplate  the  sale  of 
such  ma^zines,  and  there  is  express  provision  if  (a)  a 
sale,  or  (b)  a  distribution,  to  third  parties,  is  not  effected, 
the  magazines  consigned  are  to  be  returned  to  the  pub- 
lisher. Indeed,  the  nature  of  the  transaction,  the  neces- 
sary haste  to  get  the  magazines  into  the  hands  of  the 
boys  at  once,  shows  of  itself  that  there  was  no  reason  for 
transferring  title  bjr  sale.  It  was  not  the  handling  of 
cominoditites  of  which  sales  would  naturally  be  made. 
It  was  a  contract  for  distributing  and  speeding  up  de- 
liveries of  an  article  whose  whole  value  depended  on  the 
haste  with  which  it  passed  from  the  agent's  possession. 
Confirming  these  statements,  we  note  that  in  clause  1, 
*'  appoint  the  said  second  party  as  district  agent  for  the 
Saturday  Evening  Post,"  etc.,  are  words  aptly  used  in 
constituting  an  agency,  viz,  ^  appoint,"  and  of  restricted 
territory,  "  district  agent." 

We  note  that  clause  3  provides  for  the  return  and  credit, 
at  consignment  prices,  of  unsold  copies,  and  that  clause 
5  provides  for  the  payment  of  interest  at  5  per  cent  on  the 
money  deposit,  made  by  the  agent,  as  security  for  the 
magazines  consigned.  As  to  the  agent  making  sales  of 
the  magazine,  clause  8  obligates  him  to  sell  a  certain  num- 
ber of  copies  of  the  magazine,  and  clause  9, binds  him  to 

^  To  appoint  tbe  nld  party  of  the  seeoiid  psrt  ae  district  airent    *    •   • 

2.  To  supply  the  district  a^ent  with  copies  of  the  Saturday  BTealag 
Post  and  of  the  Country  Gentleman  at  two  and  one-half  cents  (2|^)  each, 
and  of  the  Ladies'  Home  Journal  at  nine  and  three-quarter  cents  (9|^) 
each,  transportation  charges  prepaid,  provided  that  if  the  district  tgeot 
fail  to  proTo  himself  entitled  to  the  wnolesale  rates  hy  wbolesaliaf  esdi 
publication  to  subagents,  and  by  sending  on  time  the  required  ftilly 
Itemised,  subagents*  sales  reports,  or  if  the  district  agent  fail  to  maisttls 
a  net  sale  of  his  quota  of  any  one  publication,  as  required  by  claaae  8, 
the  publishers  may  then  charge  three  cents  a  copy  for  the  Saturday 
BTenina  Post  and  for  the  Country  QenUeman,  and  eleyen  cents  a  copy  for 
the  Ladles'  Home  Journal,  or  may,  at  their  option,  terminate  the  contract 
after  thirty  days*  notice  and  appropriate  the  cash  security ; 

3.  To  glTC  credit  to  the  district  agent,  as  the  price  paid,  for  unsold 
copies  returned  in  aoeardance  teith  fA«  regulotUm*  goveminff  returns,  t 
itaied  on  the  order  hlenke  Itut  Ueued  by  the  companp;    *    •    * 

8.  To  sell  at  least copies  of  each  issue  of  tbe  Saturday  Btening 

Post,  at  least copies  of  each  issue  of  the  Ladies'  Home  Joamal, 

and  at  least copies  of  each  issue  of  the  Country  Gentleman ; 

9.  To  supply  subagents,  both  boys  and  dealers,  with  the  Saturday  Bve- 
Blng  Post  and  the  Country  Gentleman  at  three  cents  a  copy  for  resale  at 
flre  cents  a  copy,  and  with  the  Ladies'  Home  Journal  at  eleven  cents  t 
copy  for  resale  at  fifteen  cents  a  copy,  and  to  make  deliveries  early  on 
the  morning  of  the  sale  date ; 

10.  To  refrain  from  displaying,  delivering,  or  selling  any  copies  to  bon. 
dealers,  or  retail  customers  before  the  authorised  sale  date^  as  spedfM 
on  thejtrinted  order  blank  furnished  by  the  publishers ; 

11.  To  refrain  from  seUing  any  copies  In  any  territory  known  to  be  eon* 
trolled  by  another  agent  under  contract ;    *    *    * 

18.  To  refrain  hereafter  from  Wholeaallng  to  boys  or  dealers  (and 
from  attempting  to  Influence  any  Curtis  agent  to  sell)  any  periodicals 
other  than  those  published  by  the  Curtis  Publishing  Company,  and  to 
refrain  from  furnishing  any  other  publisher  or  his  agent  with  the  names 
and  addresses  of  any  CurtiiB  agents,  without  first  obtaining  the  approTtl 
of  the  publishers ;    *    *    * 

10.  To  permit  the  publishers  to  retain,  throughout  the  life  of  this 
agreement,  possession  of  the  t — - —  herewith  remitted  by  the  district 
agent  as  cash  security  for  his  performance  of  his  several  obligatloas 
Mreunder. 
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deliver  the  magazine  to  dealers  and  boys  "  early  on  the 
morning  of  the  sale  date  "  and  at  certain  specified  prices. 
We  also  note  that,  by  clause  10,  the  agent  binds  himself 
not  to  display,  distribute,  or  sell  any  of  the  magazines 
before  an  authorized  sale  date,  and  oy  clause  11  not  to 
sell  any  copies  in  territory  controlled  by  another  agent. 
All  of  these  and  other  details  that  might  be  cited  evidence 
that  the  relation  created  by  this  contract,  and  by  its  ex- 
pressed terms  meant  to  be  created,  was  one  of  agency,  and 
that  there  is  an  entire  absence  in  the  contract  of  any  terms 
or  words  usual  or  requisite  to  effecting  or  evidencing  a 
sale,  as  well  as  of  circumstances  inviting  or  necessitating 
a  sale. 

_  We  have  not  overlooked  ihe  fact  that  the  contract  pro- 
vides for  the  maintenance  by  the  agent  in  the  hands  of 
the  publisher  of  an  advance  sum  of  money  sufficient  to 
indemnify  the  publisher  for  all  magazines  forwarded. 
But  in  our  judgment  this  deposit  can  not,  in  view  of  the 
right  of  return,  be  regarded  as  a  payment,  but  rather  as 
an  indemnity  to  secure  payment,  lor  all  copies  the  agent 
does  not  return.  It  is  a  fund  on  which  the  publisher  is 
obliged  to  pay  a  substantial  interest  rate.  It  is  an  in- 
demnity, and  the  fact  that  such  indemnity  is  in  money, 
instead  of  a  bond  or  obligation  to  pay  money,  is  of  no 
significance,  and  the  crucial  question  still  remains :  Is  the 
contract  which  it  indemnifies  one  of  sale  to  a  buyer,  or 
consignment  to  an  agent,  f or  subse<iuent  sales  or  distribu- 
tion ?  It  is,  moreover,  an  indemnity  fund  for  which  the 
Curtis  Company  is  bound  to  account  to  the  agent.  Nor 
is  the  accounting  price  of  the  magazines  even  fixed  by  the 
contract.  It  depends  on  the  future  efficiency  of  the  agent. 
Nor  is  the  fact  to  be  overlooked  that  the  contract,  taken 
as  a  whole^  could  not  be  satisfied  by  the  mere  fact  of  sale 
to  a  buyer,  for,  if  the  transaction  ended  with  a  sale  by 
the  publisher,  the  whole  spirit"  and  purpose  of  the  contract 
would  be  lost,  which  is  that  the  distributing  agent  should 
distribute  to  the  boys  and  the  boys  distribute  to  their  per- 
sonal customers. 

^  The  subject  of  the  contract  is  a  large  quantity  of  maga- 
zines, and  the  object  of  the  contract  is  not  to  vest  owner- 
ship of  them  in  the  other  party  to  the  contract,  but  to 
pass  those  magazines  by  the  use  of  other  agencies  into  the 
hands  of  the  public.  And  the  object  of  placing  these 
magazines  in  tne  hands  of  the  public  is  not  alone  to  get 
from  the  real  buyer  of  the  magazine  its  comparatively 
small  price,  but  by  placing  it  in  the  hands  of  a  vast  num- 
ber of  buyers  to  thereby  enable  the  publisher  to  obtain 
that  advertising  patronage  which  is  the  financial  main- 
stay of  all  such  periodical  publications.  It  has  therefore 
seemed  to  us  that  the  unique  character  of  the  subject- 
matter  of  this  contract,  the  object  the  publisher  had  in 
view,  and  the  phraseology,  conditions,  and  obligations  of 
this  contract,  unite  to  make  the  contract  one  of  consign- 
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ment  to  a  distributing  agent,  who  was  furthering  the 
business  of  his  principals,  and  not  one^  of  a  buyer,  who 
tiiereby  acquires  title  for  nis  own  individual  j>urpo8e8. 

Such  being  the  case,  we  hold  the  Commissian  erred  in 
the  legal  construction  of  this  contract,  and  therefore  had 
no  proof  before  it  to  find,  as  it  did  in  its  third  finding, 
that  "  the  respondent  has  made  sales  of  its  magazines  to, 
or  entered  into  contract  for  the  sale  of  the  same,  with  cer- 
tain persons,^'  etc.,  and  therefore  its  legal  conclusion  from 
such  findings,  viz,  ^^  that  the  acts  and  conduct  set  forth  in 
para^aph  3  of  said  findings  are,  under  the  .circumstances 
therem  set  forth,  in  violation  of  the  provisions  of  section 
8  "  of  the  Clayton  Act.  was  in  error,  as  was  also  the  part 
of  its  decree  which  eniorced  such  conclusion. 

Having  thus  found  that  the  distributive  agency  con- 
tract was  not  a  violation  of  the  Clayton  Act,  we  next 
turn  to  the  third  question,  namely :  Does  the  making 
and  enforcing  of  that  contract,^  whether  it  be  a  con- 
tract of  sale  or  distribution,  constitute  unfair  competition 
in  business?  What  is  unfair  competition  in  business? 
Nowj  while  Congress  has  enacted,  as  we  have  seen,  "  that 
unfair  methods  of  competition  in  commerce  are  declared 
unlawful,"  it  has  not  defined  unfair  competition,  or  speci- 
fied what  shall  constitute  unfair  competition.  From  this 
absence  of  definition,  it  is  reasonable  to  infer  that  it 
was  in  the  mind  of  Congress  that,  as  unfair  competition 
had  long  been  a  subject  of  judicial  scrutiny,  determina- 
tion, ana  was  involved  in  remedial  suits  at  law  for  dam- 
ages and  of  injunctive  suits  in  equity,  to  prevent  continu- 
ance, the  definition  and  ascertainment  of  what  consti- 
tuted unfair  competition  was  a  le^al  question  which 
the  law  could  determine.  Indeed,  in  we  nature  of  things, 
it  was  impossible  to  describe  and  define  in  advance  just 
what  constituted  unfair  competition,  and  in  the  nnal 
analysis  it  became  a  question  of  law,  after  the  facts 
were  ascertained,  whether  such  facts  constitute  unfair 
competition  in  business,  for  the  test  of  fairness,  as  of 
fraud,  is  the  application  by  the  law  of  moral  standards 
to  the  actions  oi  men. 

While  it  was  the  exclusive  right  of  a  jury  in  a  case  at 
law  to  find  the  facts  in  any  given  case,  it  still  remained 
the  duty  of  the  trial  judge,  l^fore  entering  judgment,  to 
decide  whether  from  those  lacts  the  injury  of  unfair  com- 
petition in  business  could  be  lawfully  inferred.  So, 
also,  when  the  case  was  in  equity,  while  it  was  the 

Province  of  the  judge  to  find  the  facts^  it  also  was  his 
uty,  and  as  well  the  duty  of  a  reviewing  court,  to  de- 
cide whether,  upon  those  facts  so  found,  the  injury  of 
unfair  competition  in  business  existed.  Presumably, 
with  this  recognized  existing  jurisdiction  of  Federal 
courts  over  cases  of  unfair  business  competition  in  mind, 
Congress  passed  the  Trade  Commission  Act,  the  perti- 
nent parts  of  which  we  have  heretofore  noted  in  the 
margin. 
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Such,  then,  being  the  existing  and  by  the  act  un- 
changed jurisdiction  of  such  courts  in  reference  to  ques- 
tions of  unfair  competition  between  business  competitors 
generally,  and  that  jurisdiction  being  exercised  on  well- 
established  legal  principles,  it  follows  that  when  Con- 
gress invoked  an  exercise  of  supervisory  power  on  the 
part  of  such  courts  over  the  action  of  the  Trade  Com- 
mission, and  enacted  that  this  supervisory  power  should 
be  exercised  before  the  orders  of  the  Trade  Commission 
could  be  enforced,  it  would  seem  to  follow  that  the  su- 
pervisory powers  which  the  court  was  meant  and  in- 
tended to  exercise  were  the  usual  powers  exercised  in  the 
usual  way  by  those  courts  when  exercising  their  power 
to  review,  and  while  the  act  provided  that  the  findings 
of  fact  made  by  the  Commission  were  final  and  conclu- 
sive, it  stiU  remained  the  duty  of  the  supervising  court  to 
determine  the  same  legal  questions  which  a  supervising 
court  had  in  reviewing  actions  of  the  trial  court,  namely, 
whether  under  all  the  facts  found  by  the  Trade  Commis- 
sion a  case  of  unfair  business  competition  was  established. 
That  Congress  meant  to  invoke  some  supervisory  power 
precedent  to  the  Trade  Commission  enforcing  its  orders 
is  apjparent,  and  iinless  that  invoked  jurisdiction  meant 
in  enect  to  submit  to  the  judgment  of  the  Circuit  Court 
of  Appeals  the  legal  question  whether  the  facts  found  by 
the  Commission  established  that  the  competition  was  by 
the  -jud^ent  of  law  unfair,  and  if  that  supervisorv 
power  did  not  charge  the  Circuit  Court  of  Appeals  with 
the  legal  duty  of  judicially  deciding  whether  the  facts 
found  were  such  as  warranted  injunctive  relief  by  the 
Commission,  we  may  well  ask  the  question.  What  super- 
visorv power  did  Congress  intend  snould  be  exercised  by 
the  Courts  of  Appeals  ?  For,  if  such  supervisory  power, 
which  is  one  of  substance  and  judicial  in  its  nature,  is  not 
to  be  exercised  by  that  court,  then  it  is  manifest  that  the 
supervisory  power  which  Congress  invoked  was  one  of 
mere  shadow  and  not  of  substance. 

To  our  mind  the  situation  is  wholly  different  from  that 
of  the  Interstate  Commerce  Commission.  There  the  basic 
question  is  the  fixation  of  rates,  which  is  a  question  of 
business  discretion,  and  in  no  sense  a  legal,  judicial,  or 
moral  one.  Manifestly^  Congress  did  not  mean  to  confer 
upon  the  Trade  Commission  the  power  to  grant  injunc- 
tions in  cases  of  business  competition^  where  courts  would 
not  be  justified  in  granting  injunctions.  Indeed,  when 
Congress,  in  invokmg  such  reviewing  and  supervisory 
power,  said  "  the  court  ♦  •  •  shall  have^  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  make  and  enter  upon  the  plead- 
ingSj  testimony^  and  proceedings  set  forth  in  such  tran- 
script, a  decree  affirming,  modifying,  or  setting  aside  the 
order  of  the  Commission,"  it  was  using  language  which 
aptly  described  the  customary  jurisdiction  and  power 
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theretofore  exercised  by  Circuit  Courts  of  Api>eals  in 
reviewing  cases  of  alleged  unfair  business  competition. 

Such,  then,  being  tne  supervisory  jurisdiction  con- 
ferred on  this  court,  we  turn  to  the  question  before  us  and 
inquire  whether  the  record  as  a  whole,  which  includes 
not  only  the  findings  of  fact  made  by  the  Commission 
but  also  the  proofs  in  regard  to  which  the  Conmiission 
made  no  findmgs,  disclose  a  case  of  unfair  business  com- 
petition on  the  part  of  the  Curtis  Company,  which  war- 
rants a  decree  which  in  effect  enjoins  them  from  success- 
fully continuing  a  distributing  and  selling  agency  they 
have  utilized  for  years. 

Before  taking  up  that  question  we  note  the  fact  that 
while  this  proceeoing  was  pending  before  the  Trade 
Commission  the  Pictorial  Review  Company  invoked  the 
jurisdiction  of  the  United  States  District  Court  for  the 
Southern  District  of  New  York  by  a  bill  filed  against 
the  Curtis  Publishing  Company  to  enjoin  unfair  busi- 
ness competition.  That  court,  in  an  opinion,  reported  at 
255  Fed.,  208,  said : 

What  complainant  eyidently  desires  is  not  merely  to  sell  to 
these  wholesalers,  whicli  it  can  do  already  in  cases  where  the 
wholesalers  have  a  retail  trade,  and  to  the  extent  of  that  retail 
trade,  hut  to  arail  itself  of  the  organization  of  the  Curtis  boys, 
built  up  by  the  ingenuity,  labor,  and  capital  of  the  defendant 
The  defendant,  in  insisting  upon  maintaining  the  integrity  of  its 
system,  is  not  in  my  opinion  guilty  of  unfair  trade.  On  flie  con- 
trary, the  complainant,  in  attempting  to  avail  itself,  of  this 
system,  is  engaging  in  unfair  trade.  That  it  can  not  build  up  a 
system  of  its  own,  if  it  desires  to  do  so  and  wiU  go  to  the  trouble 
and  expense,  I  do  not  believe.  It  is  attempting  here  to  secure  a 
preliminary  injunction  to  prevent  the  defendant  from  contracting 
with  the  latter*s  district  agents  not  to  market  the  Pictorial  Review 
through  boys  and  dealers.  To  grant  such  an  injunction  would 
break  up  what  I  think  is  a  perfectly  legitimate  system  for  the 
promotion  of  sales  of  the  defendant's  magazines,  and  would  enable 
the  complainant,  without  expense,  to  employ  the  organization 
built  up  and  fostered  by  the  defendant 

An  examination  of  that  case  shows  that,  upon  facts 
which  in  no  wise  controverted  the  fact  findings  of  the 
Commission  heretofore  set  forth,  that  court  neld  the 
Curtis  Company's  course  did  not  constitute  unfair  busi- 
ness competition.  We  see  no  reason  to  differ  from  the 
conclusion  reached  by  that  court,  and,  unappealed  from 
as  it  is,  it  judicially  and  finally  adjudged  that  as  between 
these  companies  the  Curtis  Coinpany  has  not  been  guilty 
of  unfair  competition  in  business.  And  such  matter 
being  as  between  these  parties  finally  adjudged,  two 
things  follow :  First,  the  competition  ox  the  Curtis  Com- 
pany is  adjudged  not  unfair;  and,  second,  no  court  could 
thereafter  in  a  suit  between  these  parties  issue  an  in- 
junction to  enjoin  such  competition. 

Of  course,  the  decree  in  that  case,  where  private  rights 
only  are  concerned,  binds  only  the  parties,  and  can  in  no 
way  affect  the  jurisdiction  of  the  Trade  Commission;  but 
the  fact  that  while  the  business  relations  of  these  parties 
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were  under  review  by  the  Commission  one  of  the  parties 
invoked,  as  it  had  a  nght  to  do,  the  jurisdiction  of  a  court 
in  e<][uity  and  sought  to  enjoin  such  alleged  unfair  com- 

Setition,  and  that  court,  after  hearing,  held  that  the 
efendant's  business  operations  did  not  constitute  unfair 
competition,  but,  on  the  contrary,  the  complainant's 
actions  did,  and  the  Trade  Commission  thereafter,  upon 
similar  facts  shown  to  it,  held  the  Curtis  Company  was 
guilty  of  unfair  competition  in  business,  the  mere  exist- 
ence of  such  an  anomalous  and  contradictory  holding  of 
legal  conclusion  upon  the  same  general  facts  in  ana  of 
itself  suggpests  that  m  the  exercise  of  our  reviewing,  super- 
visory jurisdiction  it  is  for  us  to  decide  whether  tne  legal 
q|uestion  before  the  Trade  Commission  was  rightly  de- 
cided by  it,  and  in  deciding  that  question  we  may  give 
due  consideration  to  the  reasoning  and  opinion  of  the 
court  referred  to,  with  a  view  to  avoiding  conflicting 
holdings  under  substantially  similar  states  of  fact — 

But,  Def  ore  taking  up  that  question,  let  us  make  it  clear 
that  we  are  not  violating,  or  in  any  way  ignoring,  the 
statutory  limitation  on  our  supervisonr  reviewing  juris- 
diction^  namely,  "  that  the  finding  of  facts,  if  supported 
by  testimony,  shall  be  conclusive.  The  findings  of  fact 
by  the  Trade  Commission  we  have  quoted  in  fuU.*  Those 
findings^  we  accept  as  established,  and  they  are  the  sole 
foundation  on  which  the  order  of  the  Commission  is  bot- 
tomed. ^  From  the  foregoing  findings,  the  Commission 
concludes,"  is  its  own  statement. 

But  the  case  did  not  turn  on  this  restricted  phase,  which, 
in  our  judgment,  totally  ignores  the  real  situation,  and 
makes  no  finding  on  those  facts  which  are  really  determi- 
native of  the  question  whether  the  competition  of  the 
Curtis  Company  was  unfair  business  competition.  That 
real  situation,  as  we  have  seen  from  the  uncontradicted 
proof,  among  other  features,  consists  of,  first,  the  crea- 
tion, through  years,  with  great  effort  and  large  expense, 
of  the  Curtis  Company's  schoolboy  selling  organization ; 
second,  that  the  district  distributing  agen&  constitute  the 
control,  morale,  recruiting,  and  existence  of  the  school- 
boy selling  organization;  third^  the  efforts  of  two  com- 
petitors to  appropriate  that  sellmg  agency  to  themselves, 
with  the  undisputed  consequence  of  undermining  its 
morale  and  destroying  its  efficiency ;  and,  lastly,  that  the 
purpose  of  the  Curtis  Company  in  putting  in  its  contract 
the  clauses  objected  to  was  not  to  interfere  with  commerce, 
or  with  the  circulation  of  the  400  magazines,  but  solely  to 
thwart  the  unfair  plan  of  2  unfair  competitors,  who 
sought  to  undermine  the  undivided  loyalty  of  the  Curtis 
distributing  district  agents,  and  through  them  disrupting 
the  Curtis  schoolboy  organizations. 

Now,  it  is  very  apparent  that,  where  the  supervisory 
review  by  the  Circuit  Court  of  Appeals,  which  Congress 

»8m  p.  6M. 
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invoked,  provided  that  that  court  ^^  shall  have  power  to 
make  and  enter  upon  the  pleadinqa^  testimony,  and  pro- 
ceedmgB  set  forth  in  such  transcript,  a  decree,''  it  is  the 
province,  and  indeed  the  duty,  of  tne  reviewing  court,  to 
consider,  not  merely  the  findmgs  of  the  Commission,  out 
tiie  whole  record,  tne  whole  proofs,  and  the  whole  pro- 
ceeding, and  to  say,  first,  wnether,  in  view  of  all  the 
proofs,  the  limited  facts  found  by  the  Commission  reaUy 
passed  on  the  pertinent  and  decisive  facts,  and  so  war- 
ranted an  injunction^  and,  second,  if  such  limited  facts 
do  not  reach  the  merits,  and  do  not  alone  legally  justify 
and  warrant  a  decree  of  unfair  competition  ana  injunc- 
tive relief,  then,  since  Congress  has  enacted  that  the  Cir- 
cuit Court  of  Appeals  "  fiSall  make  and  enter  upon  the 
pieadmgSy  testimony^  and^  proceedings  set  forth  in  such 
transcript,  a  decree  affirming,  modifying  or  setting  aside 
the  order  of  the  Commission,"  it  is  quite  clear  that  it  is 
not  only  the  province,  but  the  duty,  of  the  Circuit  Court 
of  Appeals,  and  indeed  the  expressed  purpose  of  Con- 
gress tnat  such  reviewing  court  should  itseli  examine  the 
pleadings,  the  entire  testimony  and  proceedings,  and  upon 
such  inclusive  examination  aetermine  whether  the  facts 
found  by  the  Commission  and  the  proofs  on  which  the 
Commission  made  no  finding,  and  which  the  court,  in 
the  absence  of  such  finding,  itself  finds  and  determines, 
legally  established  a  case  oi  unfair  business  competition 
by  the  Curtis  Company. 

Taking,  therefore,  the  record,  proofs,  and  pleadings  as 
a  whole,  we  hold  as  a  legal  and  judicial  conclusion  that 
the  proofs  are  not  such  as  can  support  a  judgment  or 
decree  of  unfair  competition  on  the  part  of  the  Curtis 
Company  toward  the  Pictorial  Company  and  the  Crowell 
Company.  That  company  legitimately,  and  in  course  of 
fair  business  dealing,  built  up  and  recruits  by  its  dis- 
tributing district  agents  a  selling  agency  of  scnoolboys, 
the  whole  efficiency  of  which  consisted  in  undivided  loy- 
alty and  single-hearted  service,  primarily  of  the  district 
agents  and  secondarily  of  the  ooys^  to  that  company. 
Tne  whole  situation  was  unique.  This  was  not  a  case  of 
commerce  in  the  ordinary  channels  of  salesmanship.  The 
Curtis  Company,  by  the  personal  work  of  their  distribut- 
ing agents,  select>ed  boys  of  tender  years,  whose  work  and 
business  was  school  work,  whose  time  was  limited,  and 
whose  capacity  of  salesmanship  was  restricted  to  a  maga- 
Eine  that  sold  for  5  or  10  cents,  and  to  a  sale  of  approxi- 
mately not  exceeding  50  copies.  Had  the  magazine  been 
one  that  sold  for  25  or  30  cents,  it  is  quite  evident  the 
boys  could  not  have  sold  it.  Were  they  to  try  to  sell  more 
than  50  it  would  be  at  the  expense  of  their  school  duties, 
their  play  time,  and  the  wishes  of  their  parents.  There 
can  be  no  doubt  under  the  proofs  that  the  Curtis  Com- 
pany, in  building  up  this  boy  selling  organization  through 
the  distributing  district  agents,  was  not  throtdiiig  or, 
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indeed,  dealing  with  the  ordinarr  channels  of  commerce, 
but  was  enlamng  the  sphere  of  commerce  by  enlisting 
in  its  service  the  selling  power  of  schoolboys  wno,  but  for 
this  organization,  woula  not  only  not  have  taken  part  in 
present  commerce  but  who  would  haye  missed  the  com- 
mercial training  the  Curtis  Company  alone  gave  them  for 
future  commerce,  and  the  Pictorial  Company  and  the 
CroweU  Company  had  no  hand  in  giving  tnem,  and, 
indeed,  it  seems  to  us  that  these  companies  will,  if  this 
injunction  here  complained  of  was  enforced,  succeed  in 
really  throttling  commerce  by  disrupting  and  destroying 
an  efficient  agency  which  is  extending  commerce. 

Moreover,  it  is  clear  that  these  companies  as  well  as 
other  publishers  already  have  full,  unrestricted  circula- 
tion agencies.  The  proofs  show  that  the  American  News 
Company  still  continues  its  general  business  of  distrib- 
uting the  publications  of  all  publishers  who  choose  to  use 
its  service ;  that  there  are  upwards  of  400  different  maga- 
zines which  are  distributed  and  circulated  solely  through 
its  agency  and  the  United  States  mail,  and  that  its  serv- 
ice reaches  every  retailer  of  magazines  in  the  United 
States.  In  that  regard  the  proof  of  the  scope  of  the  dis- 
tribution facilities  of  the  News  Company  and  of  their 
being  open  to  and  used  by  the  particular  competitors  of 
the  respondent,  toward  whom  they  are  alleged  in  this  pro- 
ceeding to  have  used  unfair  business  competition  by  the 
contract  in  question,  and  that  the  retailers  to  whom  the 
contract  forbids  its  distributing  agents  to  furnish  other 
magazines  can  be,  and  in  fact  are,  furnished  with  all  other 
m!5*^e8,  including  the  maga;m.8  of  the  oomplainmg 
competitors  of  the  Curtis  Company,  by  the  American 
News  Company  service.  All  this  is  shown  by  the  proo& 
of  the  Government,  in  the  testimony  of  witnesses,  amone 
whom  we  quote  from  Thomas  H.  Beck,  of  the  Crowell 
Company,  a  complaining  competitor: 

Q.  Will  yovL  now  d€)gcribe  how  the  distribution  of  maga- 
zines is  made  through  the  American  News  Company — ^how  do  the/ 
operate? — ^A.  We  supply  our  publications  to  them,  and  they  dis- 
tribute them  through  their  branches,  and  their  branches  redis- 
tribute to  retail  news  dealers.  They  cover  the  entire  country 
with  that  service.    •    •    • 

Q.  Have  you  heea  able  to  reach  aU  the  retail  dealers  through 
the  agency  of  the  American  News  Company T — ^A.  Yes;  we  can 
reach  all  the  retail  news  dealers  through  the  American  News 
Company.  We  can  reach  them — in  other  words,  you  can  ship  to 
them,  because,  if  their  Ideation  and  address  are  known,  you  can 
make  the  shipments.    «    *    * 

Q.  Now,  you  have  not  depended  on  the  American  News  Company 
entirely  as  a  matter  of  getting  your  magazines  to  the  people? — ^A. 
Yes,  sir;  in  the  matter  of  single  copy  sales,  we  practically  depend 
on  them. 

The  proofs  further  show  that  through  these  retailers 
they  reach  the  boy  salesmen  who  get  their  supplies  from 
these  retailers.  In  that  regard,  the  same  witness,  speak- 
ing of  the  retailer,  says : 
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He  gets  the  star  edition  for  sale  over  his  own  counter,  and  geti 
the  boy  edition  for  sale  to  the  boys. 

Q.  Do  you  know  of  any  place  or  locality  where  a  retailer  could 
not  get,  through  the  American  News  Ck)mpany,  the  star  edition 
of  the  magazine  you  refer  to,  and  your  other  magazines ^-A.  I 
do  not. 

To  the  same  effect  is  the  testimony  of  B.  A.  Mackinnon, 
circulation  director  of  the  Pictorial  Review,  a  maga- 
zine published  by  the  Pictorial  Company.  Mr.  Mackm- 
non's  testimony  was: 

Q.  Is  it  not  possible  for  any  retail  dealer  in  any  part  of  the 
United  States  to  get  copies  of  your  magazines  through  the  Ameri- 
can News  Company,  for  sale^—A.  Yes,  sir. 

Q.  And  it  has  always  been  so;  is  not  tliis  the  f^ct?-— A.  As  far 
as  I  know;  yes,  sir. 

It  will  thus  be  seen  that  the  retail  dealers  in  eyery  part 
of  the  United  States  were  reached  for  many  years  by  ths 
Curtis  Company  and  its  competitors,  and  that  this  service 
and  method  of  reaching  the  retailer's  customer  and  of 
tiiie  dealer  selling  to  boy  salesmen  is  now  open  to  and 
used  by  the  competitors  of  the  Curtis  magazines.  From 
this  it  will  be  seen  that  when  the  Curtis  Company,  by 
clause  18)  kept  its  distributing  agents  from  ^  wholesaling 
to  •  •  •  dealer  ♦  ♦  *  any  periodical  other  than 
those  published  by  the  Curtis  Company  ♦  ♦  ♦  with- 
out first  obtaining  the  approval  of  the  publishers,"  they 
did  not  preyent  or  hinder  such  retailer  from  getting  the 
publications  of  these  other  publishers  through  the  Ameri- 
can News  Company. 

It  will  also  be  noted  that,  in  dealing  with  the  magazine 
business,  we  are  not  dealing  with  an3rthing  that  has  been 
made  the  subject  of  monopoly,  sole  supply,  or  Inr  depriva- 
tion of  which  the  public  has  been  deprived  of  anything 
it  desire&  There  is  no  suggestion  in  the  arguments  or 
*  proofis  in  the  record  that  any  person  who  desires  any  one 
of  the  400  magazines  of  the  cotmtry,  including  these  com- 
peting magazines,  can  not  readily  get  sucn  magazine 
from  any  retailer  to  whom  he  applies  in  person,  lutve  it 
regularly  delivered  to  him  by  a  ooy  salesman  who  deals 
with  such  retailer,  or  directly  from  the  publisher  through 
the  mails.  Indeed,  the  latter  agency  is  the  customaiy  one 
by  which  we  usually  get  our  magazines. 

We  note  these  facts,  because  this  freedom  of  access  to 
the  consumer  and  the  entire  absence  of  monopoly  and 
nondeprivation  of  the  public  have  been  regarded  as  an 
important  element  in  the  decision  of  cases  of  alleged 
unfair  business  coinpetition.  Thus  in  Ford  i;.  Boone, 
244  Fed.,  841,  156  d  C.  A.,  627,  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit  says : 

It  is  to  be  home  in  mind  that  the  plaintiff  has  no  monopoly  of 
the  antomobUe  business,  but  only  of  one  out  of  almost  innumerable 
kinds  of  cars,  aU  differing  in  detail  one  from  the  other,  but  of  the 
same  general  type,  and  all  designed  to  be  used  in  the  same  general 
manner  and  for  the  same  general  purpose.  If,  as  was  admitted 
to  be  the  fact  in  the  Motion  Picture  Patents  Company  case,  the 
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plaintiff's  car  were  wholly  indispensable  to  the  carrying  on  of  a 
great  industry,  and  if  its  plan  of  marketing  were  such  as  to  con- 
stitute an  instrument  of  impression  or  favoritism,  then  the  courts 
should  perhaps  he  astute  to  discover  means  by  whldi  to  dis- 
organize its  system  and  to  encourage  competitive  effort  as  between 
the  salesmen  or  distributors  of  its  product;  but  such  is  not  the 
case. 

Indeed,  there  is  no  prool  in  this  record  that  any  harm 
has  been  done  in  the  past  by  the  business  methods  fol- 
lowed by  the  Curtis  Company,  nor  is  there  any  proof 
that  commerce  has  been  in  an^  way  throttled  thereby. 
By  this  order  of  the  Commission  an  injunction  is  now 
issued,  which,  whatever  may  be  said  to  the  contrary,  dis- 
rupts and  forbids  continuation  of  a  business  course 
openly^  pursued  for  years,  and  takes  away,  without  com- 
pensation, the  asset  of  good  will,  which  can  not  be  bought 
with  money,  but  which  is  the  result  of  years  of  personal 
service  and  loyalty. 

Injunction  is  so  drastic  and  prohibitive  a  remedy,  its 
issuance  by  a  court  of  equity  so  carefulljr  safeguarded, 
that  to  have  substantial  question  of  the  wisdom  of  such 
issue  often  suffices  to  withhold.  To  doubt  is  to  decide, 
and  this  well-founded  principle  of  equity  in  itself  would 
lead  a  court  of  original  jurisdiction  to  deny  the  strong 
arm  of  inj  unctive  rdief .  But  in  this  case  the  foundation 
of  our  order  is  not  doubt,  but  certainty ;  for,  accepting  in 
their  entirety  and  finality  all  facts  found  by  the  Commis- 
sion, but  tafidng  the  whole  record  and  the  proofs  on 
which  the  Commission  has  made  no  finding,  we  are  satis- 
fied, as  the  statute  provides,  "  upon  the  pleading,  testi- 
mony, and  proceeding  set  forth  in  the  transcript''  the 
charm  of  unfair  meuiods  of  competition  could  not  be 
legally  adjudged.  If  this  was  a  case  where  a  trial  court 
had  submitted  these  proofs  to  a  jury  from  which  to  find 
a  verdict  of  unfair  business  competition,  a  reviewing 
court  would  be  constrained  to  set  such  verdict  aside  as  not 
having  testimony  to  support  it. 

In  passing  this  act  and  granting  to  a  Commission  power 
in  a  new  and  untested  field  to  issue  injunctions  which 
should  stop  and  prohibit  commerce,  we  are  of  opinion 
that  Congress,  in  mvoking  the  reviewing  supervision  of 
Federal  courts,  experienced  in  review,  meant  that  those 
courts  should  exercise  that  reviewing  power  as  they  had 
been  accustomed  to  do  it  theretofore.  So  viewing  the 
statute,  and  so  examining  the  whole  record,  we  consider 
it  the  duty  of  this  court  to  make  effective  the  power  of 
^  setting  aside  the  order  of  the  Conunission  "  which  Con- 
gress so  enacted. 

Let  a  proper  decree  be  drawn. 
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WINSTED   HOSIERY   CO.    v.   FEDERAL   TRADE 

COMMISSION.' 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  IS, 

1921.) 

No.  200 

1.  T&adb-Marks  and  Tradk  Names  Kbt  No.  80},  Nsw,  Vol.  8A 

Kkt-No.  Sbriks — ^Tbads  Commission  can  Only  Puvim 
Unfair  Compbtition. 

The  Federal  Trade  Oommiiwioii  is  authorized  by  act  September  28, 
1914,  pangraph  6  (Comp.  St.  par.  8836e),  only  to  inqiiire  into  unfair 
methods  of  competition  in  interstate  and  foreign  commsroe  if  lo 
doing  vill  be  of  interest  to  the  public,  and  to  issue  an  order  requiziiig 
a  person  or  corporation  employing  unfair  methods  to  desist  from 
doing  so,  but  is  not  made  a  censor  of  commercial  morals  genenlly. 

2.  T&adb-Masks  and  Tbadb  Names  Kbt  No.  80},  New,  Vol.  &A 

Ket-No.  Series — ^Misbrandinq  Which  Deceives  only  Con- 
sumers is  not  Unfair  Competition,  Witeon  Trade  Com- 
mission's Jurisdiction. 

The  practice  by  an  underwear  manufacturer  of  branding  iti 
products  as  wool,  merino,  etc.,  when  in  fact  they  were  composed  only 
partly  of  wool  or  merino,  which  was  shown  to  be  in  conformity  to  the 
umverBal  custom  among  manufacturers  of  such  articles,  and  not  to 
deceive  the  trade,  though  it  did  mialftfli^  some  customers,  is  not 
unfair  competition,  within  the  Trade  Commission  act  (Comp.  St. 
pars.  8836a-8836k),  so  that  the  Trade  Commission  can  not  order  the 
manufacturer  to  desist  from  such  practices. 

(The  syllabus  is  taken  from  272  Fed.  967.) 

Petition  to  Revise  Order  of  the  Federal  Trade  Oomr 
mission. 

Petition  by  the  Winsted  Hosiery  Co.  to  revise  an  order 
of  the  Fedend  Trade  Conunission.    Order  reversed. 

Certiorari  granted  255  U.  S.  — ,  41  Sup.  Ct.  626,  65 
L.  Ed. 

Wood,  Malloy  &  France,  of  New  York  City  (M.  J, 
France,  of  New  York  City,  of  counsel),  for  petitioner. 

Adrian  F.  Busick,  J.  T.  Clark,  and  Marvin  Farrington, 
all  of  Washington,  D.  C,  for  respondent. 

Before  Ward,  Hough,  and  Manton,  circuit  judges. 

>  Revtowlof  ordMt  of  ths  CommlJSloii  in  Federal  Trade  CommiBaiOQ  v.  Winstad 
Hostary  Co.,  2  F.  T.  C,  902  end  8  F.  T.  C.  189.  Petition  of  the  ComminUin  f or  wift 
oCotrUonci  in  this  oeie  was  graatod  hj  the  Supremo  Court  on  June  6, 1S2L 
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Ward,  (Xreuit  Judge : 

October  30,  1918,  the  Federal  Trade  Commission  issued 
a  complaint  (No.  214,  docket  page  76  herein)  against  the 
Winsted  Co..  for  a  violation  of  section  5  of  uie  act  of 
September  6,  1914,  it  appearing  to  the  Commission  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public.    The  particular  charge  made  was: 

Pabasraph  Tkkss.  That  for  mors  than  one  year  last  past  the 
respondent,  Winsted  Hosiery  Co.,  with  the  purpose,  intent,  and  effect 
of  stifling  and  suppressing  competition  in  Uie  manufacture  and  sale  of 
underwear  in  interstate  commerce,  has,  in  the  conduct  of  its  business, 
manufactured  and  sold  in  commerce  aforesaid,  and  labeled,  advertiBed, 
and  branded  certain  lines  of  underwear  composed  of  but  a  snudl  amount 
of  wool  as  ''Men's  Natuial  Merino  ShirU,"  ^Men's  Gray  Wool  Shirts," 
''Men's  Natural  Wool  Shirts,"  "Men's  Natunl  Worsted  Shirto," 
"Australian  Wool  Shirts;"  that  such  advertisements^  brands,  and  labels 
are  false  and  misleading  and  calculated  and  designed  to,  and  do, 
deceive  the  trade  and  general  public  into  the  belief  that  such  under- 
wear ii  manufactured  and  made  and  composed  wholly  of  wool. 

The  answer  of  the  defendant  set  up  among  other  things : 

PABAoaAPH  Two.  Denies  each  and  every  alleoation  contained  in 
paragraph  marked  "  Paragraph  Three  "  of  the  complaint  herein,  except 
that  the  respondent  admus  that  for  more  than  one  year  last  past  it  has 
in  the  conduct  of  its  business  manufactured  and  sold  in  commerce  (as 
set  forth  in  the  complaint  hereiiO  and  labeled,  advertised,  and  branded 
certain  Unes  of  underwear  as  "Men's  Natural  Merino  Shirts,"  "Men's 
Gray  Wool  Shirts,"  Men's  Natural  Worsted  Shirts,"  "Australian  Wool 
Shirts,"  "Men's  Natural  Wool  Shirts."  And  respondent  further 
admits  that  such  underwear  so  manufactured  and  made  are  not  com- 
posed wholly  of  wool. 

For  a  further  and  separate  defense  to  the  complaint 
herein,  respondent  alleges  as  follows: 

PABAOBAni  Thibd.  That  for  the  past  20  years  and  at  the  present 
time  it  has  been  a  general  custom  and  practice  in  the  underwear 
business  to  manufacture,  label,  advertise,  and  brand  underwear  as 
"natural  merino."  "wool,"  "natural  wool,"  "natural  worsted,"  and 
"  Australian  wool' '  when  such  underwear  so  described  is  not  composed 
wholly  of  wool,  but  on  the  contrary  are  composed  only  in  part  of  wool, 
varying  in  the  percentage  of  wool  according  to  the  dinerent  nulls 
manufacturing  such  underwear,  to  meet  the  varving  demands  of  the 
trade  solicitea  and  served;  aad^  further,  that  said  general  custom  and 
practice  has  been  and  now  is  umversal  in  the  underwear  trade  through- 
out the  United  States  and  has  been  followed  by  all  the  manufacturers 
engaged  therein;  and,  further,  that  said  general  custom  and  practice 
has  been  and  now  is  well  known  to  and  recognized  by  the  distributors 
of  underwear  throughout  the  United  States. 

For  the  piupose  of  expediting  the  proceeding  and  of 
avoiding  the  tame  and  expense  mcident  to  a  hearing^  a 
statement  of  facts  was  agreed  upon  which  contains 
among  other  things: 

Paraqraph  Sktbn.  That  for  the  past  20  years  it  has  been  a  general 
custom  and  practice  in  the  underwear  business  to  manufacture,  label, 
adyertise,  and  brand  underwear  and  such  wearing  apparel  as  "natiual 
merino,"  "wool,"  "natural  wool,"  "natural  worsted,"  "Australian 
wool,"  when  in  fact 'such  underwear  so  described  is  not  composed 
wholly  of  wool,  and  is  composed  only  in  part  of  wool,  varying  in  the 
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percentage  of  wool  aocordinff  to  the  different  demands  of  the  trade 
solicited  and  served;  that  tnis  custom  and  practice  is  general  and 
universal  in  the  underwear  trade  throughout  tiie  XTnited  States  and  is 
followed  by  manufacturers  engaged  therein;  that  there  are  a  few  manu- 
facturers of  underwear  whose  products  are  compoeed  wholly  of  wool 
and  are  branded  and  labeled  by  them  as  "  all  wool  '^;  that  large  quantities 
of  underwear  and  similar  wearing  apparel  has  been  imported  into  the 
United  States  from  foreign  countries  and  it  comes  into  direct  compe- 
tition with  the  underwear  manufactured  in  the  mills  throughout  the 
United  States;  that  the  underwear  and  similar  wearing  apparel  so 
imported  into  the  United  States  has  been  and  now  is  labeled,  oranded, 
ana  advertised  as  ''wool,"  "merino,"  and  "worsted"  ^derwear  in 
accordance  with  the  general  custom  and  practice  in  the  underwear 
trade  in  the  United  Stat^,  although  the  said  underwear  is  not  com- 
posed wholly  of  wool,  but,  on  the  contrary,  is  composed  partly  of  wool 
in  varying  percentages. 

The  Commission  filed  its  conclusion  of  law  as  foUows: 

From  the  foregoing  findings  the  Commission  concludes  that  the 
method  of  competition  set  forth  is,  under  the  circumstances  set  forth, 
in  violation  of  tne  provisions  of  section  5  of  an  act  of  OongreaB.  approvea 
September  26, 1914,  entitled,  "An  act  to  create  a  Federal  IVade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes." 

And  issued  its  order  to  cease  and  desist  as  follows: 

Now,  therefore,  it  is  ordered,  that  the  respondents,  Winsted  Hosiery 
Company,  its  officers,  agents,  representatives,  servants,  and  emi>loyeea» 
cease  and  desist  from  directly  or  indirectly  employing  or  using  the 
labels  and  brands  "wool,"  "merino,"  and  "worsted,"  or  any  similar 
descriptive  brands  or  labels  on  underwear,  socks,  or  other  knit  goods 
composed  partly  of  wool,  except  either  Q)  when  a  knit  fabric  is  made 
entirely  of  wool  yams  of  a  kind  specifiea,  or  (2)  when  the  term  describ- 
ing the  wool  stock  is  joined  witn  the  name  of  other  staple  or  staples 
contained  in  the  knitted  ^bric  (e.  g.,  fiool  aaxd  cotton;  womted  and 
cotton;  wool  worsted  merino  and  cotton;  worrted,  cotton,  and  artificial 

Bilk). 

Respondent  is  further  ordered  to  file  a  report  in  writing  with  the 
Commission  three  months  from  notice  hereof  stating  in  detail  the 
manner  in  which  this  order  has  been  complied  with  and  conformed  to. 

March,  1920,  the  Winsted  Co.  filed  its  petition  in  this 
court  to  set  aside  the  order.  Thereupon  tne  CSonunission 
applied  for  permission  to  take  additional  eyidence  under 
section  5  of  the  act,  which  was  granted.  A  great  deal  of 
testimony  was  taken  by  the  Commission  which  fully 
established  that  the  trade  was  not  misled  in  any  respect 
by  the  label  complained  of.  But  some  witnesses  testi- 
fied that  in  Uieir  opinion  some  part  of  the  consuming 
public  was  or  might  be  misled  into  thinking  the  underwear 
so  described  was  piure  wool. 

January  14,  1921,  the  following  modification  of  its 
original  order  to  cease  and  desist  was  issued  by  tha 
Commission : 

This  proceeding  having  been  heard  by  the  Federal  Trade  Conunissioai 
upon  complaint  ai  tiie  Commission,  the  answer  ol  the  respondent^  the 
statement  of  facts,  agreed  upon  by  counsel  for  the  Comndarion  and 
respondent,  and  upon  the  additional  evidence  taken  for  the  Commis- 
sion under  an  order  of  the  United  States  Circuit  Court  of  Appeals  for 
the  second  dzcuit;  dated  October  IS,  1920,  and  the  Commianon  haviqg 
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by  reMon  of  each  additional  evidence,  modified  some  of  its  original 
findinge  and  adopted  nev  findings  m  to  the  facte  and  adopted  its  con- 
clusion that  the  respondent  hae  violated  the  brovioone  of  the  act  of 
GongresB,  approved  September  26,  1914,  entitled,  ''An  act  to  create 
a  Federal  Timde  OommiflBion,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  it  now  recommends  the  following  modification  of 
its  original  order  to  cease  and  desist  herein,  dated  January  20,  1920: 

It  is  now  ordered  that  the  respondent,  the  Winsted  Hosiery  Co., 
its  officers,  agents,  representatives,  servants,  and  employees,  do  cease 
and  desist  from  employing  or  using  as  labels  or  brands  on  underwear 
or  other  knift  goods  not  composed  wholly  of  wool,  or  on  the  wrappers, 
boxes,  or  other  containers  in  which  they  are  delivered  to  customers, 
the  word  "merino,''  "wool,"  or  "worsted,"  alone  or  in  combination 
with  an)r  other  word  or  words,  unless  accompanied  by  a  word  or  words 
designating  the  substance,  fiber,  or  material  other  than  wool  of  which 
the  gannents  are  composed  in  part  (e.  g.,  "Merino,  wool,  and  cotton": 
"wool  and  cotton":  ^'worsted,  wool,  and  cotton" j  "wool,  cotton,  and 
siDc"),  or  by  a  word  or  words  otherwise  clearly  indicating  that  such 
underwear  or  other  goods  is  not  made  wholly  of  wool  (e.  g.,  part  wool). 

Respondent  is  fmther  ordered  to  file  a  repqft  in  writing  with  the 
Commisrion  three  months  frofn  notice  hereof,  stating  in  detail  the 
manner  in  which  this  order  has  been  complied  with  and  conformed  to. 

The  Commission  is  not  made  a  censor  of  commercial 
morals  generally.  Its  authority  is  to  inquire  into  unfair 
methods  of  competition  in  interstate  and  foreign  com- 
merce, if  so  doing  wiU  be  of  interest  to  the  pubfic;  and 
if  such  method  of  com{>etition  is  prohibited  by  the  act, 
to  issue  an  order  requiring  the  person  or  corporation 
using  it  to  cease  and  desist  from  domg  so.  We  have  here- 
tofore so  understood  the  extent  of  the  Commission's 
authority  in  Federal  Trade  Commission  v.  Gratz,  258 
Fed.  Rep.  314;  aflSrmed  253  U.  S.  421  and  New  Jersey 
Asbestos  Co.  v.  Federal  Trade  Commission,  264  Fed. 
Rep.  509. 

m  this  case  there  was  obviously  no  imfair  method  ol 
competition  as  against  other  manufacturers  of  under- 
wear. The  labels  were  thoroughly  established  and  under- 
stood in  the  trade.  There  was  no  passing  off  of  the 
petitioner's  goods  for  those  of  anotner  manufacturer. 
There  was  no  combination  in  restraint  of  trade  nor  any 
attempt  to  establish  a  monopoly.  Manifestly  no  other 
manufacturer  of  underwear  could  have  maintained  a  suit 
against  the  petitioner  for  unfair  competition  or  for  an 
injunction  or  damages  under  the  antitrust  acts.  Assum- 
ing that  some  consumers  are  misled  because  they  do  not 
understand  the  trade  signification  of  the  labels  or  because 
some  retaUeiB  deliberately  deceive  them  as  to  its  mean- 
ing, the  result  is  in  no  way  connected  with  unfair  compe- 
tition, but  is  like  any  other  misdescription  or  misbrand- 
ing of  products.  Conscientious  manuiacturers  may  pre- 
fer not  to  use  a  label  which  is  capable  of  misleading  and 
it  may  be  that  it  will  be  desirable  to  prevent  the  use  of 
the  particular  labels,  but  it  is,  in  our  opinion,  not  within 
iheprovince  of  the  Federal  Trade  Commission  to  do  so. 

Tne  order  is  reversed. 
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STANDARD  OIL  CO.  OF  NEW  YORK  v.  FEDERAL 

TRADE  COMMISSION.* 

TEXAS  CO.  V.  SAME.i 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  11, 1921.) 

Nos.  111,204. 

1.  Trads-Mabks  and  Trade  Nakbs  and  XJNFAnt  OoMPBTRfoir  Kbt 

No.  80jt,  Nbw,  Vol.  8A  Kbt-No.  Sebibb— MsANDfO  of  "TJn- 

FAIB  MbTHOD  of  GOKFBTrnON  "  18  FOB  TSB  CODBT8. 

The  meaning  of  the  phraae  "unfair  method  of  competition  in  com- 
merce," used  in  Trade  OommiBsion  Act,  x>ftraKraph  5  (Gomp.  St., 
par.  8836e)i  is  a  question  for  the  court  and  not  for  the  Commiwdon 
to  determine. 

2.  Tbadb  Mabks  an»  Tradb  Names  and  Ukfaib  CoMPBrmoN  Kit 

No.  SOjt,   New,   Vol.   8A  Kbt-No.   Sbeibs — Qubstion  fob 
GouBT  NOT  Avoided  bt  Statino  as  Finding  of  Fact  Wbat 

IS  GONCLtJSION  OF  LAW. 

The  rule  that  the  meaning  of  the  i^rase  "unfair  method  of  compe- 
tition" ifl  a  question  of  law  for  the  courta  ia  not  avoided  by  Uie 
Trade  GommisoLon's  stating  as  a  finding  of  fact  what  is  a  mere  con- 
conclusion  of  law. 

8.  Tbadb-Mabks  and  Tradb  Names  and  Unfaib  Gomfbtxtiov  Key 
No.  68 — Rbqitirbmbnt  that  Dealbbs  DisTBiBtrTB  Only 
Loanbb's  Gasolinb  fbom  Leased  Dbvtcbs  n  Nor  "Unfaib 
Method  of  GoMPBTmoN." 

Where  distributors  of  gasoline  leased  for  a  nominal  rental  the 
devices  for  distributing  the  gasoline  at  filling  stations  on  which  they 
had  marked  the  brand  of  their  gasoline,  the  requirement  that  the 
retailer  shoidd  not  distribute  through  such  device  any  gasoline 
except  that  supplied  by  the  distributor,  without  a  requirement  that 
the  retailer  could  not  lease  similar  devices  from  rival  distributorB, 
was  not  an  "unfair  method  of  competition,"  which  could  be  pre- 
vented by  the  Federal  Trade  Gommission,  especially  in  view  of  the 
fact  that  supplying,  from  a  pump  marked  with  the  name  of  one 
brand  of  gasoline,  gasoline  of  a  different  brand  would  be  a  deception 
of  the  buying  public. 

4.  MoNOPOUBS  Kbt  No.  8 — System  Which  is  Not  RESTBicnNO 

GOMPBTTnON  18  NOT  TeNDINQ  TO  MONOPOLY. 

Though  one  function  kA  the  Trade  Gommission  is  to  discern  and 
suppress  in  their  beginning  practices  which  tend  to  monopoly,  sndi 
tendency  is  an  inference  from  proven  facts  which  is  a  question  of  law 
for  the  court,  and  which  can  not  be  drawn  where  the  evidence  does 
show  any  restriction  on  competition  up  to  the  present  time,  but 
instead  shows  that  the  businesss  was  keenly  competitive. 

i8«e2F.  T.C.357. 
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5.  MoNOPOLiss  Kbt  No.  17  (2)— Lbabbb  ot  Oabouks  DnTBiBumro 
Dbticbs,  to  Bb  XJsbd  Oin.T  por  DxBTRiBxmKO  Lbssor's  OQi, 
Dobs  Not  StTBnANTiALLT  Lbssbn  OoMPBnnoN. 

LeMes,  by  gMoliiie  distribnton  to  retailen,  ei  deTic«B  for  th« 
distribution  ei  gssoline,  which  contained  s  dause  prohibiting  the 
retailer  from  distributing  through  such  device  gasoline  not  supplied 
by  the  distributor,  but  which  did  not  prevent  the  retailer  from 
leasing  other  devices  for  the  distribution  of  gaso|jne  of  other  distribu- 
tors, does  not  violate  Clayton  Act,  paragraph  3  (Comp.  St.,  par. 
8835c),  prohibiting  leasss  which  substantially  lenen  competition  or 
tend  to  create  a  monopoly  in  any  line  of  commerce. 

(The  sjllabus  is  taken  from  273  Fed.  478.) 

Petition  to  Revise  Orders  of  the  Federal  Trade  Com* 
mission. 

Separate  petitions  by  the  Standard  Oil  Co.  of  New  York 
and  by  the  Texas  Co.  against  the  Federal  Trade  Commis- 
sion to  have  set  aside  orders  of  the  Commission  separately 
entered  against  both  petitioners.    Orders  reversed. 

Petitions  praying  that  orders  of  the  Federal  Trade 
Commission  separately  entered  against  both  petitioners 
dated  27th  April,  1920,  be  set  aside.  These  litigations 
are  the  local  fraction  of  upward  of  25  proceedings  brought 
by  the  Commission  against  persons  and  corporations  in 
widely  separated  regions  but  all  transacting  the  business 
of  selling  and  distributing  refined  petroleum  and  especially 
gasoline  suitable  for  engines  of  motor  cars.  The  testi- 
mony in  these  two  cases  is  the  same  and  the  pleadings 
and  orders  are  alike  except  for  names. 

In  September,  1919,  the  Commission  complained 
against  these  petitioners  that  for  more  than  four  years 
previously  they  had  been  engaged  in  business,  or  had 
been  conducting  their  business,  in  the  manner  set  forth 
in  the  findings  of  fact  made  after  the  taking  of  volumi- 
nous evidence.  Such  findings  may  be  thus  summarized 
(omitting  such  formal  matters  as  incorporations  and  the 
like)  : 

(1)  Petitioners  produce  and  sell  refined  oil  and  gasoline 
but  are  not  engaged  in  the  manufacture  of  oil  pumps, 
storage  tanks,  and  containers   (hereinafter  collectively 

called  "devices"). 

(2)  They  have  been  and  are  engaged  in  the  leasing  and 
loaning  of  devices,  and  they  also  maintain  numerous 
storage  stations  for  oil  and  gadoline  in  various  States, 
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which  stations  are  replenished  bj  shipments  from  peti- 
tioners' refineries,  and  the  oil  so  stored  is  sold  and  deliv- 
ered from  said  stations  to  retail  dealers  in  the  several 
States. 

(3)  Each  petitioner  has  leased  and  is  now  leasing  to 
retailers  of  its  own  gasoline  devices  to  be  used  bj  such 
retailers;  and  in  so  leasing,  petitioners  have  made  and  are 
now  making  contracts  or  leases  with  the  retailers  ob- 
taining devices,  under  which  any  given  retailer  agrees  to 
use  his  leased  device  solely  for  the  purpose  of  storing  aad 
vending  the  product  of  whatever  petitioner  furnished 
him  with  the  device. 

(4)  The  rental  or  charge  to  such  retailer  for  any  peti- 
tioner's device  is  nominal  and  does  not  afford  a  reasonable 
profit  or  return  to  the  furnishing  petitioner  consideriDg 
the  value  of  a  device,  which  petitioners  procure  by  buy- 
ing from  manufacturers  thereof. 

(5)  Petitioners  have  furnished  and  are  fumishiog 
devices  to  retailers  only  upon  condition  that  each  lessee 
uses  his  leased  device  only  for  the  purpose  of  storiBg 
and  selling  therefrom  the  goods  of  the  lessor. 

(6)  A  majority  of  the  retailers  so  leasing  devices  require 
in  their  business  only  a  single  device,  though  others  may 
and  do  procure  from  each  of  several  dealers  in  oil  a  leased 
device,  and  use  them  all,  provided  that  each  device  is  used 
only  to  facilitate  the  distribution  of  the  lessor's  product. 

Upon  the  fact  findings  substantially  stated  above, 
orders  have  been  based,  entered  27th  April,  1920,  whereby 
each  petitioner  was  required  to  ''forever  cease  and  desist 
from  (1)  directly  or  indirectly  leasing  pumps  or  tanks  or 
both  and  equipment  for  storing  or  handling  petroleum 
products  in  furtherance  of  its  petroleum  business  at  a 
rental  which  will  not  yield  to  it  a  reasonable  profit  on 
the  cost  of  same  after  making  due  allowance  for  depfe- 
ciation.  (2)  Entering  into  contracts  or  agreements  with 
dealers  in  its  petroleum  products,  or  continuing  to  operate 
under  any  contract  or  agreement  already  entered  into, 
whereby  such  dealers  agree  or  have  an  understanding  that 
as  a  consideration  for  the  leasing  to  them  of  such  pumps 
and  tanks  and  their  equipment,  the  same  shall  be  used  only 
for  storing  or  handling  the  products  of  (the  oil  dealer 
proceeded  against). 

It  is  evident,  and  is  admitted,  that  these  cases  and 
all  the  others  above  alluded  to  are  designed  by  the 
Trade  Commission  to  break  up  the  present  well-lmown 


STJLNDABI)  OIL  G0«  OF  K.  Y.  VS.  FEDERAL  TRADE  COMMISSION.     625 

system  of  distributing  and  selling  gasoline  by  "kerb- 
pumps"  unless  the  pump  furnishers  or  lessors  will  agree 
that  anybody's  gasoline  may  be  stored  in  and  sold  from 
pumps  belonging  to  and  furnished  by  a  particular  dealer. 

Martin  Carey  and  Peter  M.  Speer,  both  of  New  York 
City,  for  Standard  Oil  Co.,  of  N.  Y. 

Edwin  B.  Parker  and  James  L.  Nesbitt,  both  of  New 
York  City,  for  the  Texas  Co. 

Adrien  F.  Busick  and  Eugene  W.  Burr,  both  of  Wash- 
ington, D.  C,  for  Trade  Commission. 

HouQH,  Circuit  Judge: 

As  the  matter  has  not  been  argued,  we  have  not 
referred  to  and  will  not  dwell  upon  the  pleadings  put 
forth  by  the  Commission,  and  assume,  but  not  hold, 
that  they  comply  with  the  rules  suggested  if  not  pre- 
scribed by  Federal  Trade  Commission  v.  Gratz,  253 
U.  S.  427.  In  the  lan^age  of  the  statute  we  think  the 
'  'findings  of  the  Commission  as  to  the  facts  supported  by 
testimony,"  so  far  as  they  go.  But  there  are  other 
facts  thoroughly  proven,  admitted  at  bar,  and  aiding 
discussion. 

Every  pumping  station  is  an  advertisement;  each  bears 
the  name  of  the  oil  producer  whose  gasoline  is  supplied 
therefrom,  if  the  retailer  honestly  observed  his  bai^ain. 
The  system  is  a  great  convenience  to  the  public;  it  has 
increased  enormously  the  ease  with  which  motor  drivers 
may  obtain  ''gas"  even  in  remote  and  thinly  settled 
districts.  It  is  the  only  method  known  or  suggested,  of 
keeping  before  the  consuming  public  the  oil  manuiac- 
turers'  trademark,  and  it  has  largely  succeeded  the 
system  of  distributing  oil  in  barrels,  wnich  barrels  bore 
the  maker's  trademark  and  were  practically  loaned  to 
the  vendees,  to  be  returned  empty. 

The  choice  between  owning  and  leasing  pumps  de- 
pends upon  the  extent  of  the  retailer's  business  and  the 
amount  of  his  capital.  The  majority  of  small  dealers 
have  small  capital,  and  therefore  lease  rather  than  buy. 
It  is  perfectly  possible  to  buy  from  the  same  manu- 
facturers who  supply  to  the  oil  dealers  the  pumps  leased 
by  the  latter.  The  competition  between  the  various  oil- 
selling  persons  and  corporations  is  and  has  been  very 
keen;  each  is  desirous  of  extending  the  sale  of  his  own 
brand,  and  the  system  of  leased  pumps  each  bearing  the 
trade-mark  or  trade  name  of  its  lessor  is  regarded  by 
many,  though  not  all,  wholep.alers  as  a  profitable  form  of 
advertisement.  There  is  no  agreement,  combination,  or 
arrangement  between  the  various  wholesale  lessors  as  to 
parcenng  out  territory  or  abstaining  from  supplying 
pumps  to  a  community  already  supplied  by  another 
wholesaler. 

74636—22 40 
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By  these  facts  three  questions  of  law  are  presented : 

(1)  Is  the  system  outlined  an  ' 'unfair  method  of 
competition  in  commerce,"  the  prevention  of  which 
would  be  "to  the  interest  of  the  public"?  (Sec.  5, 
Trade  Commission  Act,  38  Stat.  719.) 

(2)  Is  the  above-stated  method  of  leasing  unlawful 
imder  section  3  of  the  Clayton  Act,  whereof  the  language 
here  important  is  noted  m  the  margin.^ 

(3)  Does  the  business  here  inyolved  amount  to  inter- 
state commerce  ? 

Whatever  mav  be  the  exact  meaning  or  extreme  scope 
of  the  still  novel  phrase  '  'imfair  method  of  competition," 
it  is  settled  that  it  is  for  the  courts  and  not  the  Com- 
mission to  determine  as  matter  of  law  what  is  and  what 
is  not  included  in  the  phrase.  (Federal,  etc.,  Com- 
mission V.  Gratz,  supra,)  And  this  rule  is  not  avoided 
by  stating  as  a  nnding  of  fact  what  is  a  mere  conclusion 
of  law.  (New  Jersey,  etc.,  Co.  v.  Trade  Conunission, 
264  Fed.  509.) 

The  Commission  justifies  the  order  complained  of  by 
looking  to  the  future  rather  than  at  the  present,  a  position 
sununed  up  in  argument  as  follows: 

The  loaning  practice  restrains  competition  and  tends  toward  mono- 
poly, for  the  reason  that  it  destroys  the  freedom  of  solicitation  for 
Diisiness  which  the  oil  distributor  would  otherwise  have.  The  gratuity 
which  the  practice  confers  removes  the  opportunity  for  competition 
because  it  ties  tens  of  thousands  of  individual  retailers  to  the  oil- 
distributing  corporations  which  engage  them. 

The  Commission  looking  forward  sees  in  the  present 
highly  competitive  business  of  the  various  wholesalers  a 
seed  which  will  in  time  produce  the  fruit  condemned  in 
Patterson  v.  United  States,  222  Fed.  599,  where  the 
court  held: 

For  one  competitor  to  exclude  all  or  substantiallv  all  competitors 
from  such  opportunity,  i.  e.,  drive  them  from  the  field  of  freely  offering 
their  goods  so  as  to  have  that  field  to  himself  is  to  monopolize  according 
to  the  legal  and  accurate  sense  of  the  word. 

Applied  to  the  present  case,  this  means  and  is  ad- 
mitted to  mean  tnat  since  most  retailers  do  a  small 
business  they  need  only  one  pumping  device;  wherefore 
the  first  wholesaler  who  furnishes  a  free  pump  has 
monopolized  the  business  of  that  retailer  and  so  unfairly 
competed  with  all  other  wholesale  dealers. 

We  think  this  reasoning  confounds  conmierce  with 
convenience,  besides  introducing  into  trade  an  element 
of  unfairness  and  indeed  dishonesty.  There  is  no  con- 
tract, agreement,  or  understanding  by  which  any  re* 
taller  is  prevented  from  selling  any  brand  of  oil,  and  he 
can  own  or  lease  as  many  pumps  as  he  likes  or  can  use* 


1  It  ibAll  be  unlawfal  for  any  person  enfaged  in  oommeroe  In  the  oootm  of  n 
HMroe  to  leeee  *  *  *  maoalnery  *  *  *  or  other  oommoditiee  *  *  *  for  use 
*  *  *  on  the  condition  •  *  *  thatthelessee  •  *  *  shall  not  use  or  deal  in  the 
goods  •  *  *  of  a  competitor  *  *  *  of  the  lessor,  *  *  *  where  the  «flect  of 
such  lease  *  *  *  may  be  to  substantially  lessen  oompetition  or  tend  to  oraate  a 
monopoly  in  any  line  of  commerce.    (88  SUt.  7SL) 
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It  is  unfair  and  dishonest  to  siye  out  from  a  pump 
bearing  one  brand  another  mucer's  oil,  and  all  that 
secures  any  one  retailer's  trade  for  any  one  wholesaler  is 
the  amount  of  business  the  retailer  can  gather  from  the 
community. 

It  is  possible,  when  any  system  of  distributing  an 
article  oi  prime  necessity  and  enormous  consumption  is 
well  established,  that  temptation  arises  for  competing 
distributors  to  enter  into  treaties  regulating  prices, 
classifying  customers,  or  dividing  the  area  supplied  into 
spheres  of  influence — one  sphere  for  each  distributor. 

It  may  be  admitted  that  one  function  of  the  Trade 
Commission  is  to  discern  and  suppress  such  practices  in 
their  beginning;  but  a  thing  exists  from  its  beginning, 
and  it  is  not  a  conclusion  of  law  from  any  facts  here 
found  that  a  system  which  at  present  is  keenly  competi- 
tive, extremery^  advantageous  to  the  public,  and,  in 
the  opinion  of  a  majority  of  the  competent  witnesses 
economical,  is  at  present  unfair  to  anyone  or  unfair 
because  tending  to  monopoly.  A  tendency  is  an  in- 
ference from  proven  facts,  and  an  inference  from  die 
facts  as  found  oy  the  Commission  is  a  question  of  law  for 
the  court.  As  a  matter  of  law  there  is  at  present  no 
violation  of  the  trade  commission  statute;  therefore  the 
first  of  respondent's  contentions  cannot  be  sustained. 

For  substantially  the  same  reason  the  leases  of  these 
petitioners  do  not  violate  section  3  of  the  Clayton  Act; 
1.  e.,  the  effect  of  their  leases  is  not  "to  substantially 
lessen  competition  or  tend  to  create  a  monopoly  in  any 
line  of  conmierce."  We  note  Coca-Cola  Co.  v.  Butler, 
229  Fed.  224,  as  containii^  a  valuable  commentary  on 
this  section  of  the  Clayton  Act;  and  the  facte  of  that  case 
are  suggestive  of  the  advantages  to  the  public  in  being 
reasonably  able  to  rely  upon  getting  the  *'gas"  he  pays 
for  out  of  any  trade-marked  pump. 

It  is  of  course  true  that  if  tne  trade  or  business  under 
consideration  is  not  interstate  commerce  the  Com- 
mission had  no  jurisdiction.  We  express  ng  opinion  on 
this  point;  but  because  as*  matter  of  law  no  unfair 
method  of  competition  has  been  shown  and  no  violation 
of  the  Clayton  Act,  the  orders  complained  of  are  reversed 
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FRUIT  GROWERS'  EXPRESS  INCORPORATED  t. 
FEDERAL  TRADE  COMMISSION  * 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  16, 

1921.) 

No.  2857. 

1.  Monopolies  Key  No.  24  (2) — Railroads  held  Necessary  Par- 

ties TO  Annul  Exclusive  Provision  in  Contracts  bbtwesn 
Them  and  a  Gar  Company. 

Under  contracts  between  railroad  companies  and  a  car  company 
providing  that  the  car  company  would  furnish  refrigerator  cars  for 
a  fruit  crop  and  furnish  men,  icing  stations,  and  ice  to  keep  the  can 
iced,  etc.,  and  that  the  railroad  companies  would  take  all  theii 
refrigerator  cars  from  the  car  company  and  pay  icing  charges  and  the 
usual  mileage  charge,  the  destruction  of  the  exclusive  clause  would 
destroy  the  mutuality  of  the  contract  and  render  it  unenforceable, 
and  the  railroad  companies  were  necessary  parties  to  a  proceediog 
to  annul  it,  as  in  violation  of  Clayton  Act,  paragraph  3  (Comp. 
St.,  par.  8835c). 

2.  Monopolies  Key  No.  24  (1) — ^Federal  Trade  Commission  wtth- 

ouT  Jurisdiction  op  Proceeding  to  Annul  Exclusitb 
Provision  op  Contracts  between  Railroad  Comp.\kiis 
AND  Car  Company;  ''Where  Applicable  to  Common  Car- 
riers." 

Clayton  Act,  paragraph  11  (Comp.  St.,  par.  8S35j),  conferring 
authority  to  enforce  compliance  with  certain  sections,  including 
section  3  (Comp.  St.,  par.  8835c),  on  the  Interstate  Conunerce  Com- 
mission ''where  applicable  to  common  carriers,"  gives  exclusive 
jurisdiction  to  the  Interstate  Commerce  Commission  where  the  facts 
involve  common  carriers  or  the  business  of  common  carriers,  and 
the  Federal  Trade  Commission  is  therefore  without  jurisdiction  to 
require  a  car  company  to  cease  and  desist  from  using  or  enforcing  a 
provision  in  contracts  with  railroad  companies  requiring  them  to 
take  all  their  refrigerator  cars  for  a  fruit  crop  from  it. 

(The  syllabus  is  taken  from  274  Fed.  205.) 

Petition  by  the  Fruit  Growers'  Express  Incorporated 
to  review  an  order  of  the  Federal  Trade  Conunission. 
Order  annulled  and  set  aside. 

R.  F.  FeaganSy  of  Chicago,  111.,  for  petitioner. 

E.  C.  Alvord,  of  Washington,  D.  C,  for  respondent. 

Before  Baker,  Evans,  and  Page,  circuit  judges. 

*  Reviewing  order  of  the  Commission  In  Federal  Trade  Commission  *.  Fruit  Orov- 
•rs'  Express,  2  F.  T.  C,  360.  Petition  by  the  Commission  for  writ  of  oertiflnil  in  this 
ctse  was  granted  by  the  Supreme  Court  on  October  H 1031. 
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PaoBj  Circuit  Judge: 

This  is  an  original  petition  filed  in  this  court  under  the 
provisions  of  section  11  of  the  act  of  October  15,  1914 
(38  U.  S.  Stats,  at  L.,  p.  730),  conimonlv  known  as  the 
Clayton  Act,  to  obtain  a  review  of  an  oraer  to  cease  and 
desist,  entered  by  the  Federal  Trade  Commission  (here 
known  as  respondent)  against  Fruit  Growers'  Express 
(here  kno¥ni  as  petitionei^. 

In  1910  respondent,  filed  its  complaint  charging  that 
petitioner  had  made  a  contract  with  certain  rauroads 
containing  the  following  clause,  alleged  to  be  in  violation 
of  section  3  of  the  Clayton  Act: 

The  railroad  shall  use  the  car  line's  equii>ment  excluidvely  in  the 
movement  of  fruits  and  vegetables  under  refrigeration  in  carloads  from 
points  on  the  lines  of  railway  owned  or  operated  by  the  railroad  during 
the  life  of  this  contract. 

A  motion  to  dismiss  was  denied,  and  petitioner 
answered,  admitting  the  correctness  of  the  above  quo- 
tation, but  saying  that  the  exclusive  clause  was  made  in 
consideration  of  and  depended  upon  other  covenants  on 
the  part  of  petitioner.  The  answer  also  denied  the  alleged 
violation  ol  the  Clayton  Act,  jurisdiction  in  respondent, 
and  urjged  the  absence  of  necessary  parties. 

By  the  contract,  the  car  company  was  to  do  the  follow- 
ing things:  Furnish,  to  be  parked  and  distributed, 
required  nimiber  of  suitable  refrigerator  cars  to  carry  all 
fruit  tendered;  furnish  men,  icing  stations  and  ice,  to 
keep  cars  iced  to  destination;  keep  cars  in  good  repair; 
load  and  strip  cars  and  furnish  additional  refrigeration 
under  stated  condition;  furnish  cars  for  points  on  foreign 
lines^  hold  itself  accountable  for  failure  to  furnish  cars 
required,  properly  iced,  and  for  improper  or  faulty  con- 
dition of  the  cars;  keep  an  inspector  at  South  Rocky 
Mount. 

After  a  hearing,  respondent  made  finding  of  fact  from 
which  it  reached  and  expressed  the  foUowmg  conclusion 
with  reference  to  the  exclusive  clause  in  the  contract; 

The  effect  of  such  condition,  *  *  *  may  be  to  substantially 
lessen  competition  and  tend  to  create  a  monopoly  in  the  transportation 
of  fresh  fruits  and  vegetables  under  refrigeration  in  the  territory  served 
bv  the  several  lines  of  railroad  mentioned  *  *  «  and  that  the  use 
of  such  conditions  is  in  violation  of  section  3  of  an  act  of  Congress 
approved  October  15,  1914. 

Thereupon  respondent  entered  the  order  here  com- 
plained oi,  which  was,  in  substance,  that  petitioner  cease 
and  desist  from  making  any  new  contract  containing  that 
exclusive  clause  and  from  enforcing  it  in  existing  contracts. 

Authority  to  enforce  compliance  with  section  3  of  the 
Clayton  Act  is  vested  by  section  11  thereof  in  the  Inter- 
state Ck)mmerce  Commission  where  applicable  to  common 
carriers",  in  the  Federal  Reserve  Board  where  applicable 
to  banks,  banking  associations    and   trust   companieSi 
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and  in  the  Federal  Trade  Commission  wbere  applicable 
to  all  Other  character  of  commerce.  If  reepond^it  had 
jurisdiction,  it  was  by  virtue  of  this  section. 

[1]  The  contract  here  involved  covered  the  arrange- 
ments made  bj  common  carriers  for  moving  the  Georgia 
fruit  crop  during  the  season  which  was  to  b<^in  23  days 
after  entry  of  the  order  to  cease  and  desist.  The  previous 
year  the  "crop  amounted  to  7,600  cars  of  peaches,  and  it 
nad  to  be,  and  was,  moved  within  a  few  weeks.  To  the 
action  here  complained  of.  and  in  which  the  contract 
was  in  part  held  to  be  illegal,  the  carriers  were  not  parties. 
The  carrier's  consideration  for  the  contract  consisted  of 
two  promises,  viz,  first,  that  it  would  take  all  ite  require- 
ments of  refrigerator  cars  from  petitioner;  and  second, 
that  it  would  pay  icing  charges  and  also  three-fourths 
of  1  cent  per  mile  run  on  the  lines  of  the  carrier,  which 
was  the  usual  charge  (50 1.  C.  C.  R.,  p.  666).  Inasmuch  as 
the  exclusive  clause  covered  the  only  agreement  in  the 
contract  to  use  any  cars,  the  destruction  of  that  clause 
destroyed  the  mutuality  of  the  contract  and  it  could  not 
be  enforced.  Dorsey  v.  Packwood,  53  U.  S.  126;  Tweedie 
Trading  Co.  v.  Parlin  &  Orendorff  Co.,  204  Fed.  50; 
Dennis  v.  Slyfield,  117  Fed.  474;  American  Cotton  Oil  Co. 
V.  Kirk,  68  Fed.  791,  794.  Such  being  the  effect  of  the 
finding  and  order,  the  carriers  were  necessary  parties. 
U.  S.  V.  U.  S.  Shoe  Machinery  Co.,  247  U.  S.  32,  60. 

[2]  The  words  "  where  applicable  to  common  carriers  " 
in  section  11  of  the  Clayton  Act  must  mean  that  where 
the  facts  involve  common  carriers,  or  the  business  of 
common  carriers,  then  the  jurisdiction  is  solely  in  the 
Interstate  Commerce  Commission.  The  action  com- 
plained of  involved  common  carriers  and  tended  to  very 
greatly  affect  their  business.  Respondent  was  therefore 
without  jurisdiction. 

The  order  to  cease  and  desist 'is  annulled  and  set  aside. 


Appendix  III. 
RULES  OF  PRACTICE  BEFORE  THE  COMMISSION. 

[Adopted  June  27,  1915.    Amended  as  shown  by  footnotes.] 

I.  SESSIONS. 

The  principal  office  of  the  Commission  at  Washington,   ^^^v^  »*«• 
D.  C.)  is  open  each  business  day  from  9  a.  m.  to  4.30  p.  m. 
The  Commission  may  meet  and  exercise  all  its  powers  at^j^®^*^"*^ 
any  other  place,  and  may,  by  one  or  more  of  its  members,  J^wS.  •  *  ■  * " 
or  by  such  examiners  as.  it  may  designate,  prosecute  any 
inquiry  necessary  to  its  duties  in  any  part  of  the  United 
States. 

Sessions  of  the  Commission  for  hearing  contested  pro-    H^rUvwor- 
ceedings  will  be  held  as  ordered  by  the  Commission. 

Sessions  of  the  Commission  for  the  purpose  of  making  deSTlSJa  'ot£» 
orders  and  for  the  transaction  of  other  business,  unless  *'""*°*^ 
otherwise  ordered,  will  be  held  at  the  office  of  the  Com- 
mission at  Washington,  D.  C,  on  each  business  day  at 
10.30  a.  m.     Three  members  of  the  Commission  shall    Quorum, 
constitute  a  quorum  for  the  transaction  of  business. 

All  orders  of  the  Commission  shall  be  signed  by  the  by^g^JJ^^^If^ 
Secretary. 

II.  COMPLAINTS. 

Any  person,  partnership,  corporation,  or  association  ^^^^ij^i^  ■* 
may  apply  to  the  Commission  to  institute  a  proceeding 
in  respect  to  any  violation  of  law  over  which  the  Com- 
mission has  jurisdiction. 

Such  application  shall  be  in  writing,  signed  by  or  in  cauoS"  ^^  ^^^' 
behalf  of  the  applicant,  and  shall  contain  a  short  and 
simple  statement  of  the  facts  constituting  the  alleged 
violation  of  law  and  the  name  and  address  of  the  ap- 
plicant and  of  the  party  complained  of. 

The  Commission  shall  investigate  the  matters  com- ^oo^jj»^^®» 
plained  of  in  such  application,  and  if  upon  investigation 
the  Commission  shall  have  reason  to  believe  that  there 
is  a  violation  of  law  over  which  the  Commission  has 
jurisdiction,  the  Commission  shall  issue  and  serve  upon  gJ^ST^S  ^m^ 
the  party  complained  of  a  complaint  stating  its  charges  p^*"*- 
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Notice.  and  containing  a  notice  of  a  hearing  upon  a  day  and  at 

a  place  therein  fixed,  at  least  40  days  after  the  service  of 
said  complaint.^ 

III.  ANSWERS. 

Time  allowed  Withiit  80  days  from  the  service  of  the  complaint, 
unless  such  time  be  extended  by  order  of  the  Commission, 
the  defendant  shall  file  with  the  Commission  an  answer 

Form  of  ao-  to  the  Complaint.  Such  answer  shall  contain  a  short  and 
simple  statement  of  the  facts  which  constitute  the  ground 
of  defense.  It  shall  specifically  admit  or  deny  or  explain 
each  of  the  facts  alleged  in  the  complaint,  unless  the 
defendant  is  without  knowledge,  in  which  case  he  ^all 
so  state,  such  statement  operating  as  a  denial.  Answers 
in  typewriting  must  be  on  one  side  of  the  paper  only,  on 

BiM  of  paper,  paper  not  more  than  SJ  inches  wide  and  not  more  than 

DUUTflTX&a   etc* 

11  inches  long,  and  weighing  not  less  than  16  pounds  to 
the  ream,  folio  base,  17  by  22  inches,  with  left-hand 
margin  not  less  than  1^  inches  wide,  or  they  may  be 
printed  in  10  or  12  point  type  on  good  unglazed  paper 
8  inches  wide  by  10^  inches  long,  with  inside  margins  not 
less  than  1  iadi  wide.  Three  copies  of  such  answer  must 
be  filed.* 

IV.  SERVICE. 

Complaints,  orders,  and  other  processes  of  the  Conmiis- 
sion  may  be  served  by  anyone  duly  authorized  by  the 
PenoDfti,  or  Commission,  either  (a)  by  delivering  a  copy  thereof  to 
the  person  to  be  served,  or  to  a  member  of  the  partnership 
to  be  served,  or  to  the  president,  secretary,  or  other  execu- 
tive officer,  or  a  director,  of  the  corporation,  or  associa- 

copyl^  or**^  °*  tion  to  be  served;  or  (6)  by  leaving  a  copy  thereof  at  the 

principal  office  or  place  of  business  of  such  person,  part- 

^,%   regirtered  nership.  Corporation,  or  association ;  or  (<?)  by  registering 

and  mailing  a  copy  thereof  addressed  to  such  person, 
partnership,  corporation,  or  association  at  his  or  its  prin- 

i  The  third  paragraph  of  Rule  II  origlsaUy  read  aa  folloigrs :  "  The  Com- 
misBloD  shall  investigate  the  matters  complnined  of  in  such  appMciitlon, 
and  if  upon  inrestlgation  it  shall  appear  to  the  Commiasion  that  there  ia 
a  violation  of  law  over  which  the  Commission  has  jurisdlctlont  the  Com- 
mission shall  issue  and  serve  upon  the  party  complained  of  a  complaint 
stating  its  charges  and  containing  a  notice  of  a  bearing  upon  a  day  and 
at  a  plaee  therein  fixed  at  least  40  days  after  the  service  of  said  com- 
plaint"   It  was  amended  to  its  present  form  on  Oct.  29,  1915. 

s  Resolution  passed  by  the  Commission  Oct.  18,  1920,  calls  tor  the  filloi 
of  three  copies  of  the  answer. 
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cipal  office  or  place  of  business.  The  verified  return  by  Betorn. 
the  person  so  serving  said  complaint,  order,  or  other 
process,  setting  forth  the  manner  of  said  service,  shall  be 
proof  of  the  same,  and  the  return  post-office  receipt  for 
said  complaint,  order,  or  other  process,  registered  and 
mailed  as  aforesaid,  shall  be  proof  of  the  service  of  the 
same. 

V.  INTERVENTION. 

Any  person,  partnership,  corporation,  or  association  de-  ^Jj™  •'  'w^ 
siring  to  intervene  in  a  contested  proceeding  shall  make 
application  in  writing,  setting  out  the  grounds  on  which 
he  or  it  claims  to  be  interested.    The  Commission  may, 
by  order,  permit  intervention  by  counsel  or  in  person  to^^JJT^**^  ^^ 
such  extent  and  upon  such  terms  as  it  shall  deem  just. 

Applications  to  intervene  must  be  on  one  side  of  the    site  of  paper. 

,  .  nuirfin,  etc.,  used 

paper  only,  on  paper  not  more  than  8i  inches  wide  and  on  appuoAtioo. 
not  more  than  11  inches  long,  and  weighing  not  less 
than  16  pounds  to  the  ream,  folio  base,  17  by  22  inches, 
with  left-hand  margin  not  less  than  1^  inches  wide,  or 
they  may  be  printed  in  10  or  12  point  type  on  good  un- 
glazed  paper  8  inches  wide  by  10^  inches  long,  with  inside 
margins  not  less  than  1  inch  wide. 

VI.  CONTINUANCES  AND  EXTENSIONS  OF  TIME. 

Continuances  and  extensions  of  time  will  be  granted  J^  diicre«on  oi 
at  the  discretion  of  the  Commission. 

VII.  WITNESSES  AND  SUBPCENAS. 

Witnesses  shall  be  examined  orally,  except  that  f^r^^s^^'jjjgon 
good  and  exceptional  cause  for  departing  from  the  gen- 
eral rule  the  Conunission  may  permit  their  testimony  to 
be  taken  by  deposition. 

Subpoenas  requiring  the  attendance  of  witnesses  from    snbp«Miaa  for 
any  place  in  the  United  States  at  any  designated  place 
of  hearing  may  be  issued  by  any  member  of  the  Com- 
mission. 

Subpoenas  for  the  production  of  documentary  evidence    8ubp«iia«  for 

r  r  J  prodactioii   of 

(unless  directed  to  issue  by  a  Comnussioner  upon  his  own  J^J^*"**^  •^" 

motion)   will  issue  only  upon  application  in  writing, 

which  must  be  verified  and  must  specify,  as  near  as  may 

be,  the  documents  desired  and  the  facts  to  be  proved  by 

them. 
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witD^feM  Witnesses  summoned  before  the  Commission  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States,  and  witnesses  whose 
depositions  are  taken  and  the  persons  taking  the  same 
shall  severally  be  entitled  to  the  same  fees  as  are  paid 
for  like  services  in  the  courts  of  the  United  States.  Wit- 
ness  fees  shall  be  paid  by  the  party  at  whose  instance  the 
witnesses  appear.* 

VIII.  TIME  FOR  TAKING  TESTIMONY.* 

Bxamination  of     Upon  the  joining  of  issue  in  a  proceeding  by  the  Com- 

witne98«B  to  pro-       •      •  .-i  •       j.«  ^        -x  xi_         •         l    n 

C6ed  as  test  M.mission  the  examination  of  witnesses  therein  shall  pro- 

pn   ca  e.        ^^^^  v^itii  all  reasonable  diligence  and  with  the  least 

noUm  to  conn- practicable  delay.    Not  less  than  five  days'  notice  shall 

be  given  by  the  Commission  to  counsel  or  parties  of  the 

time  and  place  of  examination  of  witnesses  before  the 

Commission,  a  commissioner,  or  an  examiner.* 

IX.  OBJECTIONS  TO  EVIDENCE. 

To  state  groonds     Objections  to  the  evidence  before  the  Commission,  a 

of  objection,  eto.  '.     .  .111.  j- 

commissioner,  or  an  ezammer  shall,  m  any  proceeding, 
be  in  short  form,  stating  the  grounds  of  objections  re- 
lied upon,  and  no  transcript  filed  shall  include  argument 

or  debate. 

X.  MOTIONS. 

To  briefly  state     ^  motion  In  a  proceeding  by  the  Commission  shall 
apSSi  for.  etcT  briefly  state  the  nature  of  the  order  applied  for,  and  all 

affidavits,  records,  and  other  papers  upon  which  the  same 
is  founded,  except  such  as  have  been  previously  filed  or 
served  in  the  same  proceeding,  shall  be  filed  with  such 
motion  and  plainly  referred  to  therein. 

XI.  HEARINGS  ON  INVESTIGATIONS. 

By  single  com-     When  a  matter  for  investigation  is  referred  to  a  single 

nissloiier.  ..  ^  ...  .* 

commissioner  for  exammation  or  report,  such  commis- 
sioner may  conduct  or  hold  conferences  or  hearings 
thereon,  either  alone  or  with  other  commissioners  who 


"This  sentence  added  pursuant  to  resolution  passed  by  the  Commission 
Not.  19,  1920. 

*  Rules  VIII,  IX,  X.  and  XI  were  not  a  part  of  the  original  mles.  Tbev 
were  adopted  on  Apr.  25,  1917.  The  rules  now  numbered  XIII,  XIV.  XT, 
and  XVI  were  originally  numbered  VIII,  IX,  X,  and  XI. 

*The  sentence  originally  read:  **Not  less  than  five  nor  mare  than  ten 
days'  notice."  etc.  It  was  amended  to  Its  present  form  by  resolutivo 
passed  by  the  Commission  Dec.  9,  1921. 


Btn^BS  OF  PBAOnCB  BEFORE  THE  OOBCMISSION.  685 

may  sit  with  him,  and  reasonable  notice  of  the  time  and 
place  of  such  hearings  shall  be  given  to  parties  in  interest 
and  posted. 

The  general  counsel  or  one  of  his  assistants,  or  such Bd^i^MdiSni 
other  attorney  as  shall  be  designated  by  the  Conmiission,  to^«>n*^  ^^r 
shall  attend  and  conduct  such  hearings,  and  such  hearings 
may,  in  the  discretion  of  the  commissioner  holding  same, 
be  public. 

XII.  HEARINGS   BEFORE  EXAMINERS.' 

When  issue  is  joined  and  the  case  set  for  trial  it  shall  be  uu^iSiv^^ 
referred  to  an  examiner  for  the  taking  of  testimony.    It 
shall  be  the  duty  of  the  examiner  to  complete  the  taking 
of  testimony  with  all  due  dispatch,  and  he  shall  set  the 
day  and  hour  to  which  the  taking  of  testimony  may  from 
time  to  time  be  adjourned.    The  taking  of  the  testimony 
both  for  the  Commission  and  the  respondent  shall  be  be'^lJSKted 
completed  within  30  days  after  the  beginning  of  the  same  jJ*JJj  ^^J  ^ 
unless,  for  good  cause  shown,  the  Commission  shall  ex-  <*»•«• 
tend  the  time.    The  examiner  shall,  within  10  days  after 
the  receipt  of  the  stenographic  report  of  the  testimony.     Examiner  to 
make  his  proposed  finding:  as  to  the  facts  and  his  proposed  proposfKi  flndingt 

-  _*       *^  11     -11   7       1       ..1  0    t  and  order. 

order  thereon,  and  shall  forthwith  serve  copy  of  the  same 
on  the  parties  or  their  attorneys,  who,  within  10  days 
after  the  receipt  of  same,  shall  file  in  writing  their  ex-  Exceptiom  by 
ceptions,  if  any,  to  such  proposed  findings  and  order  and 
said  exceptions  shall  specify  the  particular  part  or  parts 
of  the  proposed  findings  of  fact  or  proposed  order  to 
which  exception  is  made,  and  said  exceptions  shall  in- 
clude any  additional  findings  and  any  change  in  or  addi- 
tion to,  the  proposed  order  which  either  party  may  think 
proper.  Citations  to  the  record  shall  be  made  in  sup- 
port of  such  exceptions.    Where  briefs  are  filed,  the  same    Briefs  and  ar- 

*'  »  m  1  •  A  gumcnt  thereon. 

shall  contain  a  copy  of  such  exceptions.  Argument  on 
the  exceptions  to  the  proposed  findings  and  order,  if  ex- 
ceptions be  filed.  lahall  be  had  at  the  final  argument  on 
thft  merits. 

*Rule  adopted  by  the  Commission  May  20,  1921.  making  rules  there> 
tofore  XII  to  XV,  Inclnsive,  XIII  to  XYI.  The  language  of  the  first  sen- 
tence of  the  rule  was  changed  somewhat  to  its  present  form  by  resolution 
passed  by  the  CommlMion  Jan.  25,  1922. 
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XIII.  DEPOSITIONS  IN  CONTESTED  PROCEEDINGS. 

oommistion     The  Commission  may  order  testimony  to  be  taken  by 

may  order.  ,   ,  i» 

deposition  in  a  contested  proceedmg. 
ion*d«ri*MtSr     ^depositions  may  be  taken  before  any  person  designated 

by  the  Commission  and  having  power  to  administer  oaths. 

daSJitioDfc  "*'**'     '^^y  P^^y  desiring  to  take  the  deposition  of  a  witness 

shall  make  application  in  writing,  setting  out  the  rea- 
sons why  such  deposition  should  be  taken,  and  stating  the 
time  when,  the  place  where,  and  the  name  and  post-office 
address  of  the  person  before  whom  it  is  desired  the  depo- 
sition be  taken,  the  name  and  post-office  address  of  the 
witness,  and  the  subject  matter  or  matters  concerning 
which  the  witness  is  expected  to  testify.  If  good  cause 
be  shown,  the  Commission  will  make  and  serve  upon  the 
parties,  or  their  attorneys,  an  order  wherein  the  Com- 
mission shall  name  the  witness  whose  deposition  is  to  be 
taken  and  specify  the  time  when,  the  place  where,  and 
the  person  before  whom  the  witness  is  to  testify,  but  such 
time  and  place,  and  the  person  before  whom  the  deposi- 
tion is  to  be  taken,  so  specified  in  the  Commission's 
order,  may  or  may  not  be  the  same  as  those  named  in 
said  application  to  the  Commission. 

^jMtimony  o  f  The  testimony  of  the  witness  shall  be  reduced  to  writ- 
ing by  the  officer  before  whom  the  deposition  is  taken, 
or  under  his  direction,  after  which  the  deposition  shall 
be  subscribed  by  the  witness  and  certified  in  usual  form 
Dcpodtion  to  be  by  the  officer.  After  the  deposition  has  been  so  certified 
it  shall,  together  with  a  copy  thereof  made  by  such  officer 
or  under  his  direction,  be  forwarded  by  such  officer  under 
seal  in  an  envelope  addressed  to  the  Commission  at  its 
office  in  Washington,  D.  C.  Upon  receipt  of  the  deposi- 
And  filed.  Copy  tiou  and  copy  the  Commission  shall  file  in  the  record  in 

to   deienduit   or       ,  . 

hiB  attorn^,  said  proceeding  such  deposition  and  forward  the  copy 
to  the  defendant  or  the  defendant's  attorney. 

8Im  of  paper,  Such  depositions  shall  be  typewritten  on  one  side  only 
of  the  paper,  which  shall  be  not  more  than  8^  inches 
wide  and  not  more  than  11  inches  long  and  weighing  not 
less  than  16  pounds  to  the  ream,  folio  base,  17  by  22 
inches,  with  left-hand  margin  not  less  than  1^  inches 
wide. 

Hotioa.  No  deposition  shall  be  taken  except  after  at  least  six 

days'  notice  to  the  parties,  and  where  the  deposition  is 
taken  in  a  foreign  country  such  notice  shall  be  at  least 
15  days. 
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No  deposition  shall  be  taken  either  before  the  proceed-  ^  ViSJ*'***'*  ** 
ing  is  at  issue,  or,  unless  under  special  circumstances  and 
for  good  cause  shown,  within  10  days  prior  to  the  date  of 
the  hearing  thereof  assigned  by  the  Commission,  and 
where  the  deposition  is  taken  in  a  foreign  country  it  shall 
not  be  taken  after  30  days  prior  to  such  date  of  hearing.  . 

XIV.  DOCUMENTARY  EVIDENCE. 

Where  relevant  and  material  matter  offered  in  evidence  m5?rilf "\nitttr 
is  embraced  in  a  document  containing  other  matter  not  ^^^  *®  **•  ■*•* 
material  or  relevant  and  not  intended  to  be  put  in  evi- 
dence, such  document  will  not  be  filed,  but  a  copy  only 
of  such  relevant  and  material  matter  shall  be  filed. 

XV.  BRIEFS. 

Unless  otherwise  ordered,  briefs  may  be  filed  at  the    ''*"•  •'  •"'«• 
close  of  the  testimony  in  each  contested  proceeding.    The 
presiding  Commissioner  or  Examiner  shall  fix  the  time 
within  which  briefs  shall  be  filed  and  service  thereof  shall 
be  made^upon  the  adverse  parties. 

All  briefs  must  be  filed  with  the  secretary  and  be  ac-  retT^^^wUh**  iS'f 
companied  by  proof  of  service  upon  the  adverse  parties.  <>'  "WTice. 
Twenty  ^  copies  of  each  brief  shall  be  furnished  for  the 
use  of  the  Commission,  unless  otherwise  ordered. 

Application  for  extension  of  time  in  which  to  file  any  «rteMi^*o?SSt 
brief  shall  be  by  petition  in  writing,  stating  the  facts 
upon  which  the  application  rests,  which  must  be  filed 
with  the  Commission  at  least  five  days  before  the  time  for 
filing  the  brief. 

Every  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract  or  statement  of  the  case.  *'<»™  <>'  ^^^ 

(2)  A  brief  of  the  argument,  exhibiting  a  clear  state- 
ment of  the  points  of  fact  or  law  to  be  discussed,  with  the 
reference  to  the  pages  of  the  record  and  tlie  authorities 
relied  upon  in  support  of  each  point. 

Every  brief  of  more  than  10  pages  shall  contain  on  its  n,^7^'tt!m*'io 
top  fly  leaves  a  subject  index  with  page  references,  the  p"«* 
subject  index  to  be  supplemented  by  a  list  of  all  cases 
referred  to,  alphabetically  arranged,  together  with  refer- 
ences to  pages  where  the  cases  are  cited. 

7  Fifteen   copies  originally  called  for.     Amended  to  its  present  form 
July  29,   1920. 
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mm  of  type.  Briefs  must  be  printed  in  10  or  12  point  type  on  good 
unglazed  paper  8  inches  by  10^  inches,  with  inside  mar- 
gihs  not  less  than  1  inch  wide ,  and  with  double-leaded 
text  and  single-leaded  citations. 
onairguments.  Oral  argiflncnts  will  be  had  only  as  ordered  by  the 
Commission. 

XVI.  ADDRESS  OF  THE  COMMISSION. 

Fcdena  Trade     All  Communications  to  the  Commissidn  must  be  ad- 
woiiiiigtoii,D.o!  dressed    to    Federal    Trade    Commission^  Washington, 
D,  C.5  unless  otherwise  specifically  directed. 


TABLE  OF  COMMODITIES. 


Acetyl  salicylic  acid 860 

Acid  (acetyl  salicylic) 860 

Aluminam 802 

Animal  fats  (rendering) 284 

ABplrin 860 

Automobile  fans 86 

Automobile  tires 1 6 

Bags,  paper 18 

Blowers 187 

Books,  reference 845 

Calculating  macbines 861 

Candy  and  kindred  products 25 

Cement  (liquid  roof) 151 

Chemicals 818, 425 

Cleaners,  vacuum 877 

Cleaning  and  disinfecting  fluids  and  similar  products 58 

Coffees- 60 

Disinfecting  and  cleaning  fluids 53 

Drills 137 

Dye  soap 365 

Dyestuffs  and  kindred  products 418, 425 

Electric  lighting  plants 887 

Fabrics  (knitted)  144 

Fans  for  automobiles 86 

Fats,  animal  (rendering) 284 

Forges 137 

Gasoline 68, 77, 78, 86 

Groceries 46,87,06,108,109,205,338 

Inner  tubes 6 

Knitted  fabrics 144 

Knit  underwear 189 

Lighting  plants,  electric 387 

Lighting  rods,  couplings  and  fixtures 827 

Machines : 

Calculating 861 

Talking 124, 156, 168, 168 

Matches  (Japanese  safety) 100,204,407 

Music  rollfl 124 

Oil 64. 393 

Organs 124 

Paints 42. 130 

Paper  bags 18 

6S0 
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Paper,  toilet ]3 

Petroleum  products 1 68, 77,78,86 

Phonograph  records 124 

Phonographs 124, 156, 163. 168 

Piano  players 31, 124 

Pianos 31 

Player  pianos 31, 124 

Records,  phonograph 124 

Reference  books 345 

Rendering  business 284 

Roof  cement  (liquid) 151 

Safety  matches 199, 204, 407 

Salt  (for  live  stock) 402 

Seeds  (farm  and  grass) 177 

Ship  chandlery  (supplies,  deck,  engine,  cabin,  etc.,  for  ships) 205.208, 

209, 213,  217, 222, 223, 227, 231. 
286, 239,  242.  316,  320. 323,  357 

Ship  repairs  and  repair  parts 209, 353, 430 

Shirts 1 

Soap 865.421 

Sponges 246, 252, 253, 258, 259, 264, 265,  271, 272, 278 

Talking  machines 124, 156. 163, 168 

Tires,  automobile 6 

Toilet  paper 13 

Tubes  (inner) ^ 6 

Underwear  (knit) 1. 189 

Vacuum  cleaners 377 

Varnishes 42,418 

Wearing  apparel 1 

Wool  oU 421 


INDEX. 


Acquiring  stock  to  ellininate  competition 802 

Adulteration : 

Of  products  solely  to  increase  price 246, 202, 268, 258, 260, 271, 272 

Failure  to  disclose 1, 177, 

189, 246, 202, 268, 268, 260, 264, 266, 271, 272, 278 

Failure  to  disclose  extent  of 898 

False  statements  as  to  results  of 64 

Advertising.    See  False  and  misleading  advertising. 

Agreement    See  Boycott;  Conspiracy;  Resale  price  maintenance;  Tying 

contracts  or  leases. 
Appropriating  competitor's  firm  name,  etc.: 

In  general.    See  aUo  Unfair  competition  or  practices. 

Firm  name 18 

Material  used  in,  and  methods  of,  soliciting  business,  deoeptiyely 846 

Trade-mark 827 

Trade  name 872,887 

Approval,   falsely  claiming  approval  not  accorded.     See  Misrepresent- 
ing products. 
Assuming  misleading  firm  name: 

Implying  United  States  Government  connection  with,  or  sanction 

of,  business  or  products  or  both 42, 180 

To  conceal  true  nature  of  business 166, 168 

Bargains,  misleading  representations  or  course  of  conduct  to  create 
impression  of  unusual  bargains.  See  False  and  misleading  advertising; 
Misrepresenting  prices. 

Bogus  independents - 827 

Bonuses   or    premiums,    to   push    donor's   products.     See   Subsidising 

salesmen.  .  .,  / 

Boycott :  i 

By  brokers — 

To   cut  off  supplies   of  objectionable  competitor  of  customer 

jobbers . 87 

By  jobbers — 

To  cut  off  supplies  of  objectionable  competitor 87 

To  induce  less  favorable  terms  to  objectionable  competitor 109 

Bribery : 

Employees  of  customers  or  prospective  customers;  entertainment  of, 
or  gratuities,  loans,  or  gifts  of  money  to,  to  influence  in  favor  of 
donor's  products — 
Automobile   rides 227, 231, 242, 816 

74636—22 41  641 
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» 
Bmployees  of  customers  or  prospective  customers,  etc. — Continued. 
Bribery — Continued. 

Basebail  tickets 425 

Cigars 20,231 

Dinner  parties 425 

Entertainment   (in  general) 20,227,231,235,242,316,425 

Gifts  (in  general) 205, 

208, 213, 227, 231, 285, 242, 316, 320, 353, 857, 430 

Gratuities  (not  further  specified) 205, 

206, 209, 213, 223, 235, 320, 328, 853, 430 

Loans  (without  expectation  of  repayment 4^ 

Meals 20,227,231,242,316 

Money 20, 205, 

208,  200, 213, 217, 222, 223, 227, 235, 289, 242 
313, 316, 320, 323, 353,  357, 418, 421, 425, 430 

Pleasure  trips . 242 

Theater 227. 281, 816, 425 

Bvfliness : 

Competitor's  course   of,   disparaging   or  mispresenting.     See   Dis- 
paraging or  misrepresenting  competitors  of  their  products. 
Misrepresenting  true  business,  or  busineM  status.     See  False  and 
misleading  advertfaing;  Misrepresenting  business  status. 
Capital  stock.    See  Stock. 
Claiming  patent  rights  wrongfully: 

In  general 187 

Falsely  representing  injunction  as  secured 865 

To  dealers,  to  prevent  purchase  of  competitive  products 157 

Claiming  trade  names  or  trade-marks  wrongfully,  in  general 36^^ 

Clayton  Act: 

Cases  under —     - 

Sec.  3 68,77,78,88 

Sec.  7 802 

Text,  with  annotations 482-688 

Coercion.     See  Boycott;  Conspiracy:  Cutting  oiT  competitor's  sopidies. 

Combination.    See  Boycott;  Conspiracy. 

Combination  sales  plan,  use  of,  to  deceive  as  to  prices  really  exacted. 

See  False  and  misleading  advertising;  Misrepresenting  prices. 
Commercial  bribery.    See  Bribery. 
Competitors: 

Disparaging   or   misrepresenting.      See   Disparaging   or   mlsrepre* 

senting  competitors  or  their  products. 
Interfering   with    unfairly,    as    condemned    in    this   volume.     See 
Unfair  competition  or  practices. 
Competitor's  business,  spying  on.    See  Spying  on  competitor's  business. 
Competitors'  prices  and  products,  disparaging  or  misr^resenting.    See 

Disparaging  or  misrepresenting  competitors  or  their  products. 
Competitor's  supplies,  cutting  off.    See  Cutting  oif  competitor's  supplies. 
Concealed  subsidiary,  operating.    See  Bogus,  independent. 
Concerted  action.    See  Combination ;  Conspiracy ;  Cutting  off  competitor's 

supplies. 
Confidential  Information,  procuring  concerning  competitor.    See  Spying 

on  competitor's  business. 
Confusion.    See  AM>ropriating  competitor's  firm  name,  etc. ;  Misbranding 
or  mislabeling;  Simulation. 
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Oontplracy;  Pact. 

See  also  Cutting  off  competitor^  supplies. 
By  brokers — 

To  accord  less  favorable  terms  to  objectionable  competitor  of 

customer  Jobbers 87, 109 

To  bring  about  less  favorable  terms  to  objectionable  competitor 

of  customer  Jobbers .100 

To  cut  off  supplies  of  objectionable  competitor  of  customer  Jobber.        87 
By  Jobbers — 

To  bring  about  less  favorable  terms  to  objectionable  competitor.  ^87, 100 

To  cut  off  supplies  of  objectionable  competitor 87 

Contract : 

Tying  or  exclusive.    See  Tying  contracts  or  leases. 
Wrongfully  securing  prospective  customer's  signature  to.    Bee  Secur- 
ing prospective  customer's  signature  wrongfully  to  writt^i  tustru- 
ment. 
Corporate  name.    See  Firm  name. 
Cost: 

See  also  Prices. 

Of  competitor's  products.    See  Disparaging  or  misrepresenting  com* 
petitors  or  their  products. 
Courts,  decisions  of,  on  petitions  to  enforce  or  review  the  orders  of  the 
Commission  or  to  enjoin  it  from  proceeding : 

Basic  Products  Co.,  U.  S.  vs 542 

Curtis  Publishinz  Co 579 

Fruit  Growers  Express,  Inc 828 

Hurst  &  Son,  T.  C 665 

Maynard  Coal  Co.,  The 565 

National  Harness  Manufacturers'  Ass'n 670 

Standard  Oil  Co.  of  New  York  et  al 622 

Winsted  Hosiery  Co 618 

Customers : 

Gifts  of  money,  etc,  to  employees  of,  to  influence  in  favor  of  donor's 

products.    See  Bribery. 
Gifts  or  premiums  to  employees  of,  to  push  donor's  products.    See 

Subsidizing  salesmen. 
Securing  signature  of  wrongfully  to  written  instrument.    See  Securing 
prospective  customer's  signature  wrongfully  to  written  instrument. 
Cutting  off  competitor's  supplies: 
See  also  Boycott ;  Conspiracy. 

By  paying  excessive  and  unwarranted  prices 284 

By  retaining  possession  wrongfully  of  goods  belonging  to 205 

By  threatening  to  withdraw  patronage 205 

By  withholding  information  as  to  their  arrival  when  under  duty  to 

give  notice  thereof 205 

Damage,  fraudulently  causing  to  competitor's  product    See  Interfering 

with  competitor's  product. 
Decisions  of  the  courts  on  petitions  to  enforce  or  review  the  orders  of  the 
Commission  or  to  enjoin  it  from  proceeding: 

Basic  Products  Co.,  U.  S.  vs 542 

Curtis  Publishing  Co 579 

Fruit  Growers  EJxpress,  Inc ^ 628 

Hurst  &  Son,  T.  C , 565 
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Paft. 

Decisions  of  the  courts  on  petitions  to  enforce  or  review,  etc. — Continued. 

Maynard  Coal  Co.,  The 555 

National  Harness  Manufacturers'  Ass*n 570 

Standard  Oil  Co.  of  New  York  et  al 622 

Winsted  Hosiery  Co 618 

Disinterestedness,  false  claim  of,  or  conduct  creating  imprecision  of.    See 
False  and  misleading  adyertising ;  Misrepresenting  business  stiitus. 
Disparaging  or  misrepresenting  competitors  or  their  products : 

Competitor  or  his  course  of  business 827,877 

Products  of  competitor — 

Cost  to  manufacture 36 

Sffectiveness  or  efficiency  of 86,58,377 

Prices  of 46,95,838 

Value 86, 877 

Bmployees : 

Of  customers,  gifts  or  premiums  to,  to  push  donor's  products.    See 

Subsidizing  salesmen. 
Of  customers  or  prospective  customers,  gift  of  money,  etc.,  to,  to  in- 
fluence in  favor  of  donor's  products    See  Bribery. 

Enforcing  through  false  claims  contracts  and  notes  of  customers 168 

Entertainment  of  employees  of  customers  or  prospective  customers,  to 

influence  in  favor  of  donor's  products.    See  Bribery. 
SSspionage.    See  Spying  on  competitor's  business. 
Excessive  and  unwarranted  prices,  cutting  off  competitor's  supplies  by 

paying.    See  Cutting  off  competitor's  supplies. 
Exclusive  contracts.    See  Tying  and  exclusive  contracts. 
Exclusive  dealing.    See  Tying  and  exclusive  contracts. 
False  and  misleading  advertising : 
Adulteration — 

Failing  to  disclose  extent  of 898 

False  statements  as  to  results  of 64 

Not  disclosed 1, 177, 189 

Circumstances  under  which  products  offered,  to  create  false  impres- 
sion of  unusual  bargain 156,163 

Competitor's  prices 95, 338 

Competitor's  products,  through  deceptive  use  of  United  States  Gov- 
ernment publications 53 

Deceptive  use  of  competitor's  material  and  methods  in  soliciting  busi- 
ness      345 

Government  (United  States)  connection  with  or  ^)eclal  sanction  of 

business  or  products,  or  both 42,130.402 

Indorsement  accorded  product 361 

Ingredients  of  product 151,402 

Misrepresenting  business  status — 

Disinterestedness  or  impartiality  of,  false  claim  of,  or  conduct 

creating  impression  of 377 

Interest  in  products  criticised,  rated,  or  urged,  failure  to  disclose.     377 

Jobber  as  manufacturer 13,168 

Retailer  as  jobber 103 

Size 13,345 

Patent  rights  not,  or  no  longer,  owned 137 
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False  and  misleading  advertising — Continued. 

Prices  really  charged —  Pagt. 

Through  catalogue  containing  much  higher  prices  not  intended 

to  be  exacted 188 

Through  use  of  combination  sales  plan 46,06, 106,888 

Qualities  possessed  by  product  advertised 17T 

Trade  names  and' trade-marks  claimed  wrongfully 880 

Unique  character  of  product  or  place  held  by 860 

Federal  Trade  Commission  Act — text  with  annotations 480-481 

Firm  name.    Bee  Appropriating  competitor's  firm  name,  etc.;  Assuming 

misleading  firm  name ;  Simulation. 
Free  goods,  offering,  to  induce  purchase.    Bee  OflMng  free  goods  to  in- 
duce purchase. 
Gifts: 

To  employees  of  customers  or  prospective  customers,  to  influence  In 

favor  of  donor's  products.    Bee  Bribery. 
To  employees  of  customers,  to  push  donor's  products.    Bee  Subsidis- 
ing salesmen. 
Goods: 

Bee  alto  Products. 

Free  goods  to  induce  purchase.    Bee  Offering  free  goods  to  induce 
purchase; 
Government  (United  States) : 

False  claim  of  indorsement  or  approval  by.    Bee  False  and  mislead- 
ing advertising;  Misrepresenting  products. 
Publication,  deceptive  use  of  matter  contained  in,  to  disparage  com- 
petitors' products.    Bee  Disparaging  or  misrepresenting  competitors 
or  their  products ;  False  and  misleading  advertising. 
Use  of  word  to  show  nonexistent  Government  connection  with  or 
sanction  of  business  or  products,  or  both.    Bee  Assuming  misleading 
firm  name ;  Misbranding  or  mislabeling ;  Naming  or  describing  prod- 
ucts misleadingly. 
Gratuities : 

TO  employees  of  customers  or  prospective  customers,  to  influence  In 

favor  of  donor's  products.    Bee  Bribery. 
To  employees  of  customers,  to  push  donor's  products.    Bee  Subsidis- 
ing salesmen. 
Impartiality,  false  claim  of,  or  conduct  creating  impression  of.    Bee  False 

and  misleading  advertising ;  Misrepresenting  business  status. 
Indorsement,  falsely  claiming  indorsement.    Bee  Misrepresenting  products 
Infringement  falsely  claiming  successful  suit  for.    See  Claiming  patent 

rights  wrongfully. 
Injunction,  falsely  claiming  to  have  secured.    Bee  Claiming  patent  rights 

wrongfully. 
Injury,  fraudulently  causing,  to  competitor's  product     Bee  Interfering 

with  competitor's  product. 
Interfering  with  competitors  or  their  business  unfairly : 

Unfair  practices  condemned  In  this  voliune    Bee  Unfair  competition 
or  practices. 
Interfering  with  competitor's  products : 

Tampering  with 877 

Interest  failure  to  disclose  interest  in  article  rated,  approved  or  urged. 

Bee  False  and  misleading  advertising ;  Misrepresenting  business  status. 

Intimidation.    Bee  Boycott ;  Conspiracy ;  Cutting  off  competitor's  supplies. 
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Jobber: 

False  claim  by  retailer,  to  be.    See  False  and  misleading  advertialag; 

Misrepres^ting  business  status. 
False  claim  by,  to  being  manufacturer.     See  False  and  misleading 
adyertising;  Misrepresenting  business  8tatu& 
Jieases.    See  Tying  contracts  or  leases. 

Loans,  making  of,  without  expectation  of  repayment,  to  employees  of  cus- 
tomers or  prospectiye  customers,  to  influence  in  favor  of  donor's  prod- 
ucts.   See  Bribery. 
Manufacturer,  false  claim  by  jobber,  to  be.    See  False  and  misleading  ad* 

vertising;  Misrepresenting  business  status. 
Methods,  competitor's,  dec^tive  use  of,  in  soliciting  businesa    See  Ap- 
propriating competitor's  firm  name,  etc. 
Misbranding  or  mislabeling: 

See  also  False  and  misleading  advertising. 

Adulterated  as  pure 1, 189 

Implying  United  States  Goyemment  connection  with  or  special  sanc- 
tion of . 413 

Quality  of  product 898 

Source  of  product 6,199,204,407 

Misrepresenting  business  status: 

Business  as  individual  as  part  of  scheme  to  offer  new  products  at  por^ 

ported  reduction 156 

Disinterestedness  or  impartiality  of,  false  claim  of  or  conduct  cre- 
ating impression  of 377 

Individual. as  business  concern  as  part  of  scheme  to  offer  new  prod- 
ucts at  purported  reduction 156, 168 

Interest  in  products  criticized,  rated,  or  urged,  failure  to  disclose 377 

Jobber  as  manufacturer 13, 168 

Retailer  as  jobber 103 

Sise 18»345 

Misrepresenting  prices. 

By  selling  in  combinations  only,  and  assigning  abnormally  low  prices 
to  well-known  products  and  abnormally  high  prices  to  other  prod- 
ucts   46. 95. 106, 338 

By  stenciling  on  products  abnormal  and  unreasonably  high  fictitious 

resale  prices  to  permit  purported  radical  reductions 31 

By  using  catalogues  containing  much  higher  prices  not  intended  to  be 

exacted » 168 

Misrepresenting  products: 

See  aUo  Adulteration;  Assuming  misleading  firm  name;  False  and 
misleading  advertising;  Misbranding  or  mislabeling;  Naming  or 
describing  products  misleadingly ;  Securing  prospective  customer's 
signature  wrongfully  to  written  instrument ;  Simulation. 
Indorsement  or  approval  accorded — 

By  United  States  Government 402 

By  large  well-known  concerns 361 

Ingredients 402 

Unique  character  of  product  or  place^held  by 809 

Money,  gifts  or  payments  of.  to  employees  of  customers  or  prospective 

customers,  to  influence  in  favor  of  donor's  producta    See  Bribery. 
Kame: 

Firm  name.  See  Appropriating  competitor's  firm  name,  etc. ;  Assum- 
ing misleading  firm  name;  Simulation. 
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Name — Goniinued. 

Trade  name.    See  ApproinriatiQg  competitor's  firm  name,  etc ;  Qalm- 
ixig  trade  names  or  trade-marks  wrongfully ;  Naming  products  m\»- 
leadlngly;  Simulation. 
Naming  or  describing  products  misleadingly : 

See  al90  False  and  misleading  advertising;  Misbranding  or  mislabel- 
ing. Pag*. 
Implying  United   States  Qoyernment  connection  with  or  sanction 

of 1 42,  130,  413 

Implying  ingredients  not  contained  or  only  to  limited  extent 64 

Note,  wrongfully  securing  customer's  signature  to.    See  Securing  prospec- 
tive customer's  signature  wrongfully  to  written  instrument 
Offering  free  goods  to  induce  purchase : 

Prizes  of  unequal  value,  final  distribution  of  which  determined  by 

lot  or  chance - 60 

Passing  off.    See  Appropriating  competitdr's  firm  name,  etc. ;  Misbrand- 
ing or  mislabeling ;  Simulation. 
Patent  rights,  claiming  wrongfully.    See  Claiming  patent  rights  wrong- 
fully; False  and  misleading  advertising. 
Patronage,  threats  to  withdraw  or  withhold.    See  Boycott;  Ck>nspiracy; 

Gutting  off  competitor's  supplies. 
"  Pool "  car,  failure  to  inform  competitor  of  arrival  of  its  shipment  in. 

See  Gutting  off  competitor's  supplies. 
Petitions  to  review,  decisions  on : 

Gurtls  Publishing  Go 579 

Fruit  Growers  Express,  Inc 628 

National  Harness  Manufacturers'  Ass'n 570 

Standard  Oil  Go.  of  New  York  et  al 622 

Wlnsted  Hosiery  Go 618 

Practices,  unfair  or  unlawful  practices  condemned  in  this  volume.    See 

Unfair  competition  or  practices. 
Practices  and  prices  of  competitor,  false  statements  as  to.    See  Dispar- 
aging or  misrepresenting  competitors  or  their  products ;  False  and  mis- 
leading advertising. 
Premiums,  to  employees  of  customers,  to  push  donor's  products.     See 

Subsidizing  salesmen. 
Presents: 

To  employees  of  customers  or  prospective  customers,  to  influence  in 

favor  of  donor's  products.    See  Bribery. 
To  employees  of  customers,  to  push  donor's  products.    See  Subsidiz- 
ing salesmen. 
Price  maintenance.    See  Resale  price  maintenance. 
Prices. 

Excessive  and  unwarranted,  cutting  off  competitor's  supplies,  by  pay- 
ing.   See  Gutting  off  competitor's  supplies. 
Fixing  prices  of  products  for  resale.    See  Resale  price  maintenance. 
Fixing  prices  of  product  lower  than  competitor's  solely  to  impugn 
competitor's  price.     See  Disparaging  or  misrepresenting  competi- 
tors or  their  produces. 
Of  competitor,  misrepresenting.    See  Disparaging  or  misrepresenting 
competitor's  or  their  products;  False  and  misleading  advertising. 
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Prices — Ck>ntinued. 

Real  pricee  intended  to  be  charged,  concealing  to  create  Impreflsloii 
of  unusual  bargain — 
Through  stenciling  higher  prices  on  products.    See  Misrepresent' 

ing  prices. 
Through  use  of  catalogues  listing  higher  prices.    See  False  and 

misleading  advertising;  Misrepresenting  prices. 
Through  use  of  combination  sales  plan.    See  False  and  mislead- 
ing advertising;  Misrepresenting  pricea 
Uniform,  efforts  to  fix.    See  Resale  price  maintenance. 
Prizes,  offering  prises  determined  by  lot  to  induce  purchase.    Bee  Offering 

free  goods  to  induce  purchase. 
Products : 

Adulterating.    See  Adulteration. 

Misbranding  or  mislabeling.    See  Misbranding  or  mislabeling. 
One's  own,  misrepresenting.    See  Misrepresenting  products. 
One's  own,  misrepresenting  prices  of.    See  Misrepresenting  prices. 
One's  competitor's,  misrepresenting.     See  Disparaging  or  misrepre- 
senting competitors  or  their  products. 
Promissory  note,  wrongfully  securing  customer's  signature  to.    See  Se- 
curing prospective  customer's  signature  wrongfully  to  written  instru- 
ment. 
Prospective  custx>mer&: 

Gifts  of  money,  etc.,  to  employees  of,  to  Influence  In  fftvor  of  donor's 

products.    See  Bribery. 
Securing  signatures  of,  wrongfully.    See  Securing  prospective  cus- 
tomer's signature  wrongfully  to  written  Instrument 
Refusal  to  sell.    See  Boycott;  Conspiracy. 

Retailer,  false  claim  by,  to  be  Jobber.    See  False  and  misleading  adver- 
tising ;  Misrepresenting  business  status. 
Refusal  to  buy,  threat  of.    See  Boycott ;  Conspiracy ;  Cutting  off  competi- 
tor's supplies. 
Resale  price  maintenance. 

Agreements,  effecting  by 124 

Rules  of  practice  of  the  Commission 6S1~6S8 

Secret  subsidiary,  operating.    See  Bogus  independent. 
Securing  prospective  customer's  signature  wrongfully  to  written  Instru- 
ment: 

Contract  and  promissory  note  as  order  on  approval 168 

Price  of  product  involved  in  purported  order 168 

Quality  of  product  involved  In  purported  order 168 

Terms  and  conditions  of  purported  order 168 

Sherman  Act,  text,  see  footnote 483-485 

Signature  of  prospective  customer  to  written  instrument,  securing  wrong- 
fully.   See  Securing  prospective  customer's  signature  wrongfully  to 
written  instrument. 
Simulation : 

See  aUo  Appropriating  one's  competitor's  firm  name,  etc 

Appearance  of  product  of  competitor 845 

Firm  name  of  competitor 6, 144 

Trade  name  of  competitor ^«.  6,345 

Size,  false  claim  as  to.    See  False  and  misleading  advertising;  Misrep- 
resenting business  status. 
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Spying  on  competitor's  business :  Pac«. 

To  hinder  and  embarrass  it  in  the  conduct  of  its  business 284 

To  secure  names  and  addresses  of  customers,  and  other  information..        86 
Stenciling  abnormal  resale  prices  on  products,  to  mislead  as  to  prices  in- 
tended to  be  charged.    See  Misrepresenting  prices. 
Stock,  acquisition  of,  to  eliminate  competition.    See  Acquiring  stock  to 

eliminate  competition. 
Subsidiary,  secret  subsidiary,  operating.    See  Bogus  Indep^ident 
Subsidizing  salesmen : 

Bonuses,  premiums,  or  gratuities  to  employees  of  customers,  as  an  in- 
ducement to  push  donor's  products — 

Jewelry 25 

Personal  property  (not  specified) 25 

Premiums 26 

Watches ' 25 

Suit,  falsely  claiming  successful  suit  for  infringement    See  Claiming 

patent  rights  wrongfully. 
Supplies,  cutting  off,  of  competitor.    See  Gutting  off  competitor's  supplies. 
Tampering  with  competitor's  products.    See  Interfering  with  competitor's 

products. 
Threats.    See  Boycott;  Conspiracy ;  Cutting  off  competitor's  supplies. 
Trade  names  or  trade-marks.    See  Appropriating  competitor's  firm  name, 
etc. ;  Claiming  trade  names  or  trade-marks  wrongfully ;  Naming  or  de- 
scribing products  misleadlngly ;  Simulation. 
Trucks  of  a  competitor,  following  to  spy  on  his  business.    See  Spying  on 

competitor's  business. 
Tying  contracts  or  leases : 

Dealer  to  push  respondent's  product  *'as  its  best  and  unqualified 

leader  "  in  case  it  handles  competitive  products . 124 

Of  equipment  in  consideration  chiefly  or  solely  of  lessee  handling 

lessor's  products  exclusively 68, 77, 78, 86 

Unfiilr  competition  or  practices  condemned  in  this  volume.  See  Acquiring 
stock  to  eliminate  competition;  Adulteration;  Appropriating  competi- 
tor's firm  name,  etc. ;  Assuming  misleading  firm  name ;  Bogus  inde- 
pendent ;  Boycott ;  Bribery ;  Claiming  patent  rights  wrongfully ;  Claim- 
ing trade  names  or  trade-marks  wrongfully;  Conspiracy;  Cutting  off 
competitor's  supplies;  Disparaging  or  misrepresenting  competitors  or 
their  products ;  Enforcing  through  false  claims  contracts  and  notes  with 
customers ;  False  and  misleading  advertising ;  Interfering  with  competi- 
tor's products;  Misbranding  or  mislabeling;  Misrepresenting  business 
status;  Misrepresenting  prices;  Misrepresenting  products;  Naming  or 
describing  products  mlsleadingly ;  Offering  free  goods  to  induce  pur- 
chase; Resale  price  maintenance;  Securing  prospective  customer's  sig- 
nature wrongfully  to  written  Instrument ;  Simulation ;  Spsdng  on  com- 
petitor's business ;  Subsidizing  salesmen ;  Tying  contracts  or  leases. 
United  States.    See  Government. 

Webb  Act— text  with  annotations 588-542 

Wholesaler.    See  Jobber. 

Withdrawal  of  patronage.    See  Boycott;  Conspiracy;  Cutting  off  com- 
petitor's supplies. 
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